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REL YON !"IC. , ET AL. 

Decision and Order 

Commission a report in writing setting forth , in detail , the
manner and form in which they have complied with the order to 
cease and desist contained herein. 

IN THE MATTEH OF 

TYSONS CORNER REGIONAL SHOPPI!G CEKTER 
ET AL. 

Docket 8880. Opinion and Order , May 24, 1973. 

Order and opinion denying respondents ' application for review of the 
administrative law judge s order of March 1 , 1973 , and their motion for 
expedited consideration and for hearing on the application , on the ground
that no due process rights have been violated. 

OPINION OF THE COMMISSION 

This matter is before the Commission upon an application by
respondents , filed Aprij 4 , 1973 , for permission to file an
interlocutory appea;. to review a ruling of the administrative law 
judge. This application was filed pursuant to Section 3.23(b) of 
the Commission s Rules of Practice for Adjudicative

Proceedings. Review is sought of the administrative Jaw judge 
Order Ruling on Jurisdictional Question" issued on March 1 

1973. The respondents have also obtained from the 
administrative law judge a determination that his ruling 
involves a controlling question of policy as to which there is 
substantial grounds for difference of opinion , and that an
immediate appeal to the Commission may material1y advance
the ultimate termination of the litigation. On April 11 , 1973, a 
response to respondents ' application was filed by complaint
counsel. 

Respondents have raised , as an affirmative defense in the 
present proceeding, the claim that the participation of Alan S. 

Ward , Director of the Bureau of Competition , in the
investigation , pre-complaint and adjudicatory proceedings is 
contrary to Section 0. 735-10 of the Commission s rules. They 
contend that the Commission s failure to enforce this section
 
governing the conduct of its ernployees is violative of
respondents ' due process rights and , therefore , justifies
dismissal of the complaint. 

Specifically, respondents assert that Mr. 'Nard' s involvement 
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as a member of a private law firm in a related private antitrust 
suit against the respondents ! which was settled prior to his 
assumption of his present position with the Commission , should 
have disqualified him from exercising his normal responsibilities 
as bureau director with respect to the present case. The failure of 
Mr. Ward to disqualify himself and the continuing refusal of the 
Commission to disqualify him , respondents al1ege , are actions 
which , in the language of Section 0. 735-10 "might result in , or 
create the appearance of. . . D)osing complete independence on 
impartiality; (or) affecting adversely the confidence of the public 
in the integrity of the Government. " The claim raised by
 

respondents before the administrative law judge is, by 
respondents ' admission 2 identical to that contained in their 
motion of February 15 , 1972, requesting the Commission to 
withdraw the proposed complaint issued under Part II of the 
Commission s rules and to assign the investigation to personnel 
not under Mr. Ward' s supervision. On May 3 , 1972 , the 
Commission denied respondents ' motion. 

Thereafter, the Commission , fully aware of respondents 
contention , issued the complaint in this matter under Part III of 
its rules. Three of thc present respondents subsequently sought 
to enjoin the adjudicatory proceeding on the saIne grounds now 
urged for dismissal. On July 13, 1972 , the District Court of the 
District of Columbia denied respondents ' motion for a 

inter aliapreliminary injunction and dismissed the case holding, 


that the procedural infirmity claimcd by respondents did not

warrant district court intervention in the uncompleted 
administrative proceeding and that the issues raised by 
respondents could be presented on judicial review. 

When respondents , for the third time , raised the identical issue 
before the administrative law judge , he held in his ruling of 
March 1 1973 , that the due process issue involving the purported 
violation of Rule 0. 735- 10 was beyond his jurisdiction. He noted 
that the rule encompassed only matters of employee conduct 
which are \vithin the sole administrative discretion of the 
Commission. Furthermore , he deemed the issue raised by 
respondents essentially a challenge to the Commission 

C.197()). a,(I' , 429 F.Dnlll"Sales Co, v T!J8"/lS Corlle, Reglu"a/Shopplng Cellte,. 308 F. Supp- 988(D, 
2()G (D, c. Cif- 1970). 

'Application for Review of" O,-der On .Ju'. rlictional Question, " p. 2; .-\r_ s\ver to Appli(. ation : or Review oi 

O,der on Jurisdictional QUl'stior:. p, 8 



TYSONS CORKER REGIOKAL SHOPPING CEKTER , ET AL. 1461 

1459 Opinion 

determinations that there was " reason to believe " that 
respondents had violated the Federal Trade Commission Act and 
that the issuance ofthe complaint would be " to the interest of the 
public " the statutory standards for issuance of complaints 
under Section 5(b) of the Federal Trade Commission Act. The 
administrative law judge conc1uded that the matters raised by
 

respondents here were so intertwined with the Commission
 
judgement that they were vested entirely within the discretion 
of the Commission , and that he lacked jurisdiction to consider 
such issues. 

The ruling of the administrative law judge on this issue is 
correct and it is affirmed. 
On the merits of respondents ' claim , which we , in our 

discretion may reach on this application even though it has not 
been certified , we hold that, even assuming the vaJidity of 
respondents ' allegations , no due process rights have been 
violated. Moreover , in the circumstances of this case , the alleged 
rule violations cannot be deemed to have undermined the 
independence of the Commission s decision to issue the Part III 
complaint. One is hard-pressed to find any merit in respondents
contention that the violation of a Commission regulation 
governing the conduct of its employees , dealing with 
appearances rather than prejudicial misconduct, and existing 
solely for the benefit of the Government " can , standing alone 
rise to an infringement of due process rights. Section 0. 735- 10 is 
obviously a " housekeeping" rule 4 designed to preserve the
integrity of the Commission by establishing " unusually high 
standards of honesty, integrity, and conduct" even to the point of 
prohibiting actions "which might result in , or create the 
appearance of" improper conduct. This rule is designed to 
promote public confidence in the Commission , and violations 
therefore may subject an employee to discipJinary action 
through internal personnel procedures as prescribed in Section 

735-7 ofthe rules; but we fail to see how the mere appearance of 
impropriety, without more , could prejudice respondents. Yet 
respondents have consistently maintained that they are not
 
questioning Mr. \Vard' s professional competency, dedication , or 
integrity, ' but are merely concerned with the appearance of a 
lack of impartiality on the part of Mr. Ward. 

"See , E cha"gp .vat' l. Bunk afCh'cHgo Y. ilb", "'",0".295 F. Sup". 87 rD. iI!inn 1(69) 
, The lir. or eases holdiYJg ,hat agf'ncies must abide lJy tile;,. owr. procedural rules. e.g. , 'Ili/a)' el!i Sea/a" 

359 LS. 535 0(59) is herefore :r",pp05ite 
'Mcmorandum:n SuppOrt oril!otion of Proposed ResjJonder.ts to Withdraw the Prupoiied Complair. , p. 11 
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Interpreting respondents ' claim , in the broadest sense , it is 

rcally no morc than an allegation of staff bias , which , unlike 
Commissioner bias , has never been held to constitute a denial of 
due process or a defense to a complaint. Bifaremont Corp. FTCv. 

431 F. 2d 124 , 128 (7th Cir. 1970). In fact, we would be surprised if
attorneys charged with prosecution of any matter in any agency 
could consistently maintain a position of complete impartiality 
much less an appearance of total impartiality. 

Bias presents a due process issue only when it undermines the 
independence of the Commission s decision l11aking process.
 
Traditionally, Commission decisions to issue a cOlTIplaint and the
requisite dcterminations that there is reason to believe that a 
violation has occurred and that the proceeding would be in the 
public interest are made independently by the Commission on 
the basis , not only of the staffs recommendations , but also of its 
own review of the evidence uncovered in the investigation. In the 
circumstances surrounding the issuance of the two complaints in 
the present case , there is no indication whatsoever that the 
normal complaint issuance procedure employed by the 
Commission was not followed. The Commission , in its letters to 
respondents on May 3 , 1972 , actually described in detail the 
procedure followed whcn the Part II complaint was issued. And
the Commission was fully aware of the allegations of 
respondents prior to the issuance of the Part III complaint.
 
Absent a clear showing of prejudicial impropriety at the 
decision making level or proof that evidence had been tampered 
\vith , neither of which is even alleged by respondents , the 
Commission s decision to issue a complaint will not be disturbed 
and an evidentiary inquiry into the decision making processes 
of the Commission is inappropriate. 

The administrative law judge observed in his ruling that 
collatcral proceedings against the Commission in the United 
States District Court for the District of Columbia had been 
commenced by three of the respondents after the issuance of the 
complaint here , seeking to enjoin any administrative action by
the Commission. An Assistant United States Attorney 
represented the Comn1ission. In his oral argument before the 
Court in opposition to the granting of an injunction counsel 

stated inter aUa: 

LAJs the Court knows from the motion we have filed to dismiss , the position of 
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the defense is that , administrative remedies not having been exhausted , there is 
an absence of su bjcet matter jurisdiction and at this time, then , pursuant to rule 
12(h)(3), we would suggest that to the Court-that there would be an absence of 
subject matter jurisdiction. 

The Plaintiffs certainly have the opportunity to pursue their argument with 
respect to the impropriety of Mr. Ward' s participation and any taint that might 
have accrued and to develop the recoTd oJ the heruing le"lief and in the event that 
an adverse decision might be made on that point, to pursue it before the 
Commission and even , then , should they not prevail either on the point , they will 
have recourse to judicial review. lTranscript, p. 21 (emphasis added)l. 

The administrative law judge in his ruling noted that it " is thc 
Commission which must define whatever obligations were 
assumed as a result of those representations. " It was on this 
basis that thc determination required by Section :J.23(b) as a 
prerequisite for a request to file an interlocutory appeal was 
subsequently made by the administrative law judge. 

Respondents interpret the emphasized portion of the counsel's 
statement to the District Court as a promise to them that they 
would be afforded the opportunity to introduce evidence in the 
record on this issue before the administrative law judge. 
Respondents, we think read too much into the statement. 
Clearly, counsel was merely discussing the general rule of law
that a party must exhaust administrative remedies before 
resorting to the courts. 

That the Assistant United States Attorney s representation 
was so interpreted by the Court is apparent from the detailed 
findings and conclusions the District Court filed with its order 
dismissing the collateral action for lack of jurisdiction over the 
subject matter. And neither the judge s statements at the 
conclusion of the hearing nor his detailed findings and
 
conclusions contain any reference to any Commission obligation 
express or implied , to grant respondents an evidentiary hearing 
on this issue. In fact , the Court in its conclusions oflaw expressly 
held: "The issue in question (i. Mr. Ward' s participation) can be 
raised by plaintiffs on judicial review of a final Commission 
order , if a final order is issued in the administrative 
proceedings. " Certainly, we cannot interpret the District Court' 
decision to require an evidentiary hearing when the defense 
raised by respondents is legally unsupportable. 

In view of the foregoing, the Commission has determined that 
respondents ' Application for Review of /' Order on Jurisdictional 
Question " should be denied. An appropriate order will be 
entered. 
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ORDER DENYING ApPLICA TlO:- FOR INTERLOCLTTORY REVIEW AKD
 
DENYING MOTION FOR EXPEDITED CO:.SIDERA TION A:'D HEARl:JG
 

Upon consideration of the Application for Review of the 
administrative law judge s order of March 1 , 1973, fied by
respondents on April 4 , 1973 , and Motion for Expedited 
Consideration and for Hearing on their Application for Review 
filed by respondents May 16 , 1973 , and for the reasons stated in 
the accompanying opinion 

It is ordered That the Application for Review be , and it hereby 
, denied. 
It is further ordered That the Respondents ' Motion for 

Expedited Consideration and for Hearing on their Application 
for Review be , and it hereby is, denied. 

Commissioner Dennison not participating. 

IK THE MATTER OF 

KOSCOT INTERPLANETARY , DIC. , ET AL. 
Docket 8888. Opinion and Order , May 2.!, 1978. 

Opinion and order granting complaint counsel' s motion for leave to file a 
supplemental answer and receiving and filing the supplemental answer to 
respondents' motion for withdra\va! of the case from the adjudication 
process; and denying respondents ' said motion for withdrawal from 
adjudication. 

OPINIOK OF THE COMMISSION 

This matter is before the Commission upon a certification by 
the administrative law judge fied with the Commission on 
March 30 , 1973 , and consists of a " Motion for an Order 
Withdrawing this Case from the Adjudication Process " filed with 
the administrative law judge on March 5 , 1973 , by Koscot
Interplanetary, Inc. , Glenn Turner Enterprises , Inc. , andW. 

four of the remaining seven individual respondents. The motion 
was made under Rule 2. 34(d) of the Commission s Rules of 
Practice and the purpose for the withdrawal is to permit the 
negotiation of a settlement by the entry of a consent order. 

Complaint counsel , on March 15 , 1973, fied an answer in 
opposition to the motion. The administrative Jaw judge 
recognized in his order certifying the matter to the Commission 
that he has no authority to rule upon a motion of this character. 
He recommends in his order , however, that the motion be 


