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as well as a description of their duties and responsibilities. 
It is further ordered That respondents shall, within sixty (60) 

days after service upon them ofthis order, file , individually, with 
the Commission , a report in writing, setting forth in detail the 
manner and form in which each of them has complied with this 
order. 

IN THE MATTER OF 

WINN-DIXIE STORES , INC. 
Docket C-ll10. Order and Opinion , May 80 1.73. 

Order and opinion denying respondent s petition for reopening the proceeding 
and modification of the order to cease and desist. Dissenting statement by 
Commissioner Dennison. 

DISSENTI:'G STATEMENT 

BY DENNISON Commissioner: 

I am constrained to disscnt. On September 14, 1966 , the 
Commission entered into this consent agreement and order 
which contained a most favored nation clause. Specifically, the 
provision provided that should the Commission issue an order 
in any proceeding involving mergers or acquisitions by a 

grocery store chain" against respondent s competitors which is 
less restrictive , the Commission shall reopen and modify 
respondent' s order in conformity therewith.

The respondent has persuasively argued that the order
against the Kroger Company (Docket No. C-2067) is less 
restrictive than the order against it. This point notwithstanding, 
the majority would have us look behind the plain reading of the 
order to determine whether the Winn- Dio;ie and Kroger factual 
situations were substantially similar before invoking the most 
favored nation provision. \Vhy it is necessary to create a 
principle of conformity " and to look at the competitive 

circumstances giving rise to the respective orders , is unclear. 
The words employed in the provision are neither unclear nor 
ambiguous. The clause itself, taken as a whole , is clear in its 
meaning and its import is patent. Most favored nation provisions 
have always been strictly v.construed. Kalapret Oregon 266 L. 

Department of Labor and Industry, 176 
Wash. 221 , 29 P. 2d 288 (1934). However , such provisions have 
187 (1961); Lu/aich v. 
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WIXN-DIXIE STORES. IKC. 

Dissenting Statement 

always been construed from the four corners of the agreement. 
Mentulav. Eggan 284 U. S. 30 (1931);See San)JO?;incenzo v. State 

Land Board 244 Or. 299 , 419 P. 2d 581. 
)n the opinion denying modification, great significance is 

given to the fact that the respective orders were designed in 
Winn-Dixie 

involved a geographic market extension-type merger , while 
response to entirely different circumstances. 


was a straight horizontal acquisition. While this is 
certainly true , I question the relevancy of this fact and how it 
would change the outcome dictated by the original consent 
order. A most favored nation provision requires the Commission 
to modify the Winn-Dixie order where there is a less restrictive 
order issued in any proceeding involving mergers or acquisitions 

Kroger 

by a grocery store chain. The provision is not limited to 
geographic market extension- type mergers nor did the 
Commission in any way reserve discretion in the matter. 

Consent orders, agreed to by both the respondent and the 
Commission , are binding decrees. If the respondent is to be 
bound , usually at its detriment , then the Commission must 
likewise be bound; sometimes to its detriment. lfthe Commission 
wanted to limit the most favored nation treatment to only 
geographic market extension cases , it should have insisted upon 
this narrower language in the consent negotiations. It did not
and must now live with the broader language. Therefore , I 
dissent. 

OPINIO:- OF THE CO:VIMISSIOK
 

On May 3 , 1972 , Winn- Dixie Stores , Inc. ("Winn- Dixie ), fied a 
petition in accordance with Section 3. 72(b)(2) of the Commission 
Hules of Practice I requesting modification of a consent order 
and agreement of September 14 , 1966 , as subsequently modified 
by the Commission on June 24 , 1968. By minute of October 31 
1972 , the matter was set down for oral argument which was 
heard on March 28 , 1973. Having considered all the arguments 
presented orally and in supporting memoranda the Commission 
has determined that the petition be denied. 

The basis of \Vinn- Dixie s request is a provision in the consent 
agreement which , in pertinent part , provides: 

, App,Hf'dly tili, dis:inrt:on failed:o impre " the Commi 5ior. at t:'le time of the fir"t rnodificabor. of the 
l\"I'''I- I";e ordel' to eon:Ol': l ,() the G"II'd (:1Ii,n, o, der. Doc;'et C- 13. , 73 F. C. 10";0 (19C8) 

The Grand "'Oil case :r. o:\'ed a ),01' 10",,1(11 on/" "dlol! 

L Rulr 3. 72:6 a 5Ucccssor to Rule 3. 
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II jn the event that the Federal Trade Commission issues any Order or Rule 
which is less restrictive than the provisions of this Order , in any proceeding 
involving mergers or acquisitions by a grocery store chain , then the Commission 
shall , upon the application of respondent, pursuant to Rule 3.28 of the 
Commission s Rules of Practice , reopen this proceeding in order to make 
whatever revisions , if any, are necessary to bring the restrictions imposed upon 
respondent herein into conformity with those imposed upon its competitors. 

It is \Vinn. Dixie s contention that a final Commission consent 
order issued on October 26 , 1971 against the Kroger Co.
 

Kroger ) and Federated Department Stores , Inc. , is " less 
restrictive " than its own and that modifications are "necessary 
to bring the restrictions imposed upon respondent herein into 
those imposed upon its competitors. " The determination of 
whether the principle of " conformity" requires any modification 
of the Winn- Dixie order rests , of necessity, upon a comparison of 
the factual circumstances. 

WIKN-DIXIE COMPLAINT AND ORDER 

The activities giving rise to the original complaint in this 
matter were Winn-Dixie s acquisition of the 35- store Hill Grocery 
chain in 1962 which was operating in northern and central 
Alabama and Winn-Dixie s subsequent acquisition in 1963 of 9 
grocery stores operated by Colonial Stores , Inc. , in Birmingham 
Alabama. These acquisitions were charged as essentially 
geographic market extensions although they did have 
horizontal aspects. ' The complaint alleged that in one of the 
geographic areas affected by the acquisitions , Birmingham 
Alabama, Winn- Dixie was able to enter a new markct and shortly 
thereafter have a marketshare of 20 percent. The consent order 
which ultimately issued did not require divestiture of any of 
these stores. Rather , the consent order provided that for a 
ten-year period , \Vinn-Dixie was prohibited from making any 
acquisition of any retail food or grocery store without prior 
Commission approval. 
By order of June 24 , 1968 , the Commission granted 

Winn-Dixie s petition to modify the above order to bring it into 
conformity with an order entered in the matter ofGTund Union. 

, The fc. ct ' 11: ' jac kgro' IIHI of th e Wir. I Ji if' CO)); plain ld onle ' a r. d ,'cc: tcd in thc con JlI"int \\ ;1:C r. W;c. 

of: ic:"lly p bl:sl "d :.og-e:hcr wit" the rO"5fn , OJ'I I" ne .1/1dtPl c;fH' inn-Ih, e .'1("' ''8 . 1'1('.. 70 F T. e. 611 

(:966). :\0 issliP !",s beC' rfl:sed as to lr. c nili,Ltr of the fal' s of WiTlTl- Dix:e s acq'lisit ons 

Pl'iQr to Win'l- Dixic , flcquisit:o of the Hill GrocC'1'' cha:r. tr. e were no Wir. D:xie "torc, ir. 
Bi","i"ghfl: l, .-. : llb,,,,, ,L Hi:: operate( ) of its 35 "to,C', :) B:I"!1ingh,,," and was thc 1C';Iding glo("e,' y store 
CO'''IHm)' :n that - With the subsequent ilc'l\lis tion of t) e ,J (",doTlirJ Stores, Wi) Dixie rO:1lro:luJ 

"PI,,' imfl el,' 20 p,,"c('nt of the grocer'. s orp sa:P5 '"arkC' i) Bi1'ring-h;lJ1' . SC'C', T:' ansnipt O"ll: A qi;\lment 
(T.O, 

'Dorket :\0, l- ::150, JU:le 2:. :8138, (, e. IILJIJ) 
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As a result of this modification , Winnh Dixie was required to seek
approval from the Commission only for mergers or acquisitions
involving five or more retail food or grocery stores , annual
grocery store sales of more than five milion dollars or combined 
(respondent and the grocery stores to be acquired or merged)
 

grocery store sales of more than 5 percent of total grocery or food 
store sales in any city or county in the United States. For any
proposed merger or acquisition of a retail food or grocery store
falling below these criteria , Winn- Dixie need only give the
Commission 60 days prior notification, 

KROGER COMPLAl T AND ORDER" 

The Kroger complaint challenged Kroger s acquisition by lease
of the food departments of 3 Gold Circle Stores in Dayton , Ohio 
which were operated by Federated Department Stores , Inc. The 
acquisition was challenged as a horizontal acquisition which was 
alleged to have increased Kroger s share of the market by 2. 
percent. Prior to this acquisition , Kroger was alleged to have
accounted for approximately 20 percent of the total food store 
sales in the Dayton marketing area. Under the order which 
issued , Kroger was required to divest itself of the leased stores. 
Kroger was also required to seek Commission approval of any
merger or acquisition of any food store or any department in any 
non- food store which meet the " , 5 and 5 critieria" and which 
took place in certain named geographic areas or in any other 
area in which Kroger was then operating a food store or food 
department in 
 a non food store. As to any mergers or
acquisitions which do not fall within these crjteria Kroger was 
required to provide the Commission with notification of their 
plans. In most instances Kroger must notify the Commission
prior to the merger or acquisition. However , in narrowly
circumscribed instances of small-scale mergers or acquisitions 
notification may be subsequent to the merger or acquisition. 

'These are oft"" ref"rred to ,, th.. " 5, 5 and 5 "riteria 
III ,Ii" .11u ,,(lhf Xray,' ,-r'oll lJailif"m! Fednal,'1! DCI'"I'IIi/(,,1 5r",..9, ! IiC IJkt. :-0. (- 2067 79 F T.C. 636 

(October 2(,. J871\ISee cQotr_ (Jte o e, ,,;11)1(1­
7 In peninp1l1 pan the r,(J1.ifkation I'ro\'i,.,;un of the Kroger cn!c - is ,, fol!o" 
For a period of en (10) ,' e;l " fro!1 the eff..rti\" e cta e Qft;1 Order, Krog-Q)' ,;10 ,111 ot n,erge \\ith or acquin-" 

cOI'Ee,, I,' or i ldirectl ;, ti roug:i, subsiriiar;es OJ' in an'- othe, - r)ll'llner , an - food store OJ' food Qepartment in" 
non- rood &lOre foJ' ,, hi"'1 prior "ppro\" ;\1 io r. otreq' ,ired p' 'l"uar:t u s ,bparag:l'apJ., (A)- (C1 (in which pr'm" 
approval i, Hl' Jired) wi1.ho,;1. p"D\- id:ng sixty (G01 c" ' 1;1""" notifica1.io:l1.0 he C0J11 lis5ion , or , when the 
:i",,, cheliLJIQ does not pe,' mit ucb notif,c,,' ion. withoLt pro\' :ding a le:tcr to t: e Commi sion w;tf"r. t n (lQ)
da);, after tilP ilg:"e"men: 01' \J) rs:"cdillg- in p,' in(";p:e 0, :' eaci d. stn:inl" th"t. ti:e time s(.hed,,;e dlws not 
pel' mit six!rUW) ' p1'io1' notificn1.i() au: s"t1.ing: forth thc r"""or. o \\h ueh p:';()!" 110tifirat:on cannot be
'narle: provided. however , that ' or men.:er s 0" f\n;ui,i ions ;r, i:lg no , n on' tl an fou1" ( ) food ,tales or :ood
departments in non- food t()n' s unci r"pr -,enting al:"u"l food store OJ' fond department sales of not mo'-e 
lh!J:' fi\' elll,:liundo!l"rs($:J. OOOOQO).notificat;on t()theCom',\i,, i(1n5!H\iI bep)"D\- id"dwithin:hin, (.OJdays
foilowing t!l€ COnHJl111atilm of si.:ch m"rgel" 01' Hcqui"itio" 
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WINK-DIXIE' S PETITION FOR MODIFICATION 

It is Winn-Dixie s contention that the Kroger order is " less 
restrictive" in three respects and that its order , by the terms of
the consent agreement , must be modified to reflect the Kroger
order. First , Winn-Dixie notes that Kroger s duty of seeking
prior approval as to mergers or acquisitions is limited as to
territories in which it operates a food store or department. 
Winn- Dixie argues that its order should be modified so as to limit 
it to territories in which it is presently doing business. Second 
Winn-Dixie argues that its order must be modified to reflect the 
flexibility of the Kroger order as to the requirement of 60-days
notification of mergers or acquisitions which fall below the " , 5
and 5 criteria. " Finally, Winn-Dixie requests that its order , like 
Kroger , provide for post-acquisition notification of certain 

small-scale acquisitions instead of having to notify the 
Commission prior to any such acquisition. 

The essence ofWinn- Dixie s argument in support of its petition
is that the plain language of its consent agreement requires the 
above modifications and that no other reasonable position can be 
taken if the Commission stays within the " four corners" of the 
consent agreement. \Vinn-Dixie also argues the Commission 
must recognize that j' (tJhe use of the term ' restrictive ' (in the
consent agreementJ is carefully designed to operate
prospectively orderand that the provision of the Kroger 

requiring divestiture should not bear upon the Commission
 

consideration of whether the Kroger order is presently " less 
restrictive. " rWinn-Dixie Brief p. 8) remphasis in original) 
Additional1y, Winn-Dixie contends that if the modifications are 
not made it will be at a competitive disadvantage vis-a-vis
Kroger if both companies seek to acquire a grocery store or 
department in which neither is doing business since , under these 
circumstances , Kroger, unlike Winn-Dixie , will never have to 
seek prior Commission approval of the proposed course of action. 
In the same vein , \Vinn- Dixie argues it is at a competitive 
disadvantage as a result of the flexible notification provisions 
which apply to Kroger. Final1y, Winn-Dixie asserts that the 
modifications " will not substantially diminish the Commission 
ability to attack any grocery store acquisition by Winn-Dixie if 
the agency believes it to be anticornpetitive " since the 
notification provisions of the order as modified would provide the 

. S"'" U"ilerlSiaies A'- mol" Co.. s. R7:, 118(1). 
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Commission with ample protection in this regard. (Winn-Dixie 
Brief p. 18) 

In response to Winn-Dixie s petition and arguments , the 
Commission s Bureau of Competition argues that the Kroger 
order is neither " less restrictive " on its face nor " less restrictive 
in its operative effect than the Winn-Dixie consent order. 
Accordingto the Bureau , it is necessary to compare the orders in 
their entirety, including the provision of the Kroger order 
requiring divestiture. The Bureau argues that both orders apply 
equal1y to horizontal mergers. The fact that the Kroger order 
does not apply to market extension mergers cannot , according to 
the Bureau , be made a basis for comparison since only
 
Winn-Dixie was al1eged to have made this type of acquisition. 
The acquisitions chal1enged in the Kroger complaint involved
horizontal mergers not market extension mergers. The 
chal1enged acquisitions giving rise to the 
 Winn-Dixie complaint
were essentially market extension mergers. Turning to the 
operative effects of the orders , the Bureau points out that both 
Kroger and Winn-Dixie must plan mergers or acquisitions in 
accordance with the Commission Enforcement Policy With 
Respect to Mergers in the Food Distribution Industries (J anuary

1967). The policy is uniform and al1 parties know it wil apply
equal1y to both. Thus , Winn-Dixie s order cannot place it at a
competitive disadvantage with respect to Kroger. As to the one 
difference between the orders of any arguable significance , prior 
approval of certain market extension mergers or acquisitions 
where neither firm operates , the Bureau contends that the fact 
of prior approval certainly does not create any significant 
disadvantage and that in any event , neither firm is actually 
competing in those areas and thus , in fact , there can be no 
cO'Ynpetitive disadvantage. Accordingly, the Bureau opposes any 
modifications. 

THE PRINCIPLE OF CONFORMITY 

The focal issue before the Commission is whether the 
Winn Dixie order requires any modifications in order to ensure 
that it is not more restrictive than the Kroger order. Winn-Dixie 
recognizes that in order to determine this question , they are not
arguing that conformity is synonymous with identity. As stated 
in their brief
 

There are , of course , certain "' * * differences between the Kroger and Winn-Dixie 
orders (other than the ones requiring modificationJ, The agreement upon which 
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this petition is based , however , cannot rationally be read as requiring exact 
identity of prohibitory language without rendering it a nullity. No two cases are 
ever exactly alike, particularly in the antitrust field where the interplay of 
complex economic and legal issues often produces some variances in rationale 
and remedy. (at p. 8J 

Within this framework it is evident that none of the requested 
modifications are required in order to ensure that the
 
Winn-Dixie order is not more restrictive thanK1' oger s. \Vere the 
Commission to accept Winn-Dixic s arguments, the careful1y 
designed Winn-Dixie order would become a nul1ity. The crux of 
the required similarity he tween thc two orders is predicated on 
the presence in both orders of the " , 5 and 5 criteria. " It is the 
application of these criteria to the Winn-Dixie acquisitions which 
serves to assure Winn-Dixie competitive parity with Kroger. 

Winn-Dixie cannot avoid the inescapable fact that its order was 
designed in response to circumstances entirely different from

matter. If we were to accept the 
\Vinn-Dixie argument and make the requested modifications 
Winn- Dixie by virtue of a modified order would be free to cngage 
in the very market extension acquisitions and mergers which 
gave rise to the Commission s original complaint against it. 
Ccrtainly the provision in the consent order providing for 

those present in the Kroger 

competitive parity does not require such a result. 
Reading the two orders in their entirety and considering only 

those facts essential to an understanding of these orders 9 the 

\Vinn-Dixie petition must be denied. 

ORDER DENYING PETITIOK FOR :l10DIFICATIOK OF FINAL ORDER 

This matter having come before the Commission upon 
respondent' s petition , filed :\Iay 3 , 1972 , requesting that this 
proceeding be reopened and that the order issued on September 

, 1966 , be modified; and 
The Commission , for the reasons stated in the accompanying 

opinion , having determined that the petition should be denied: 
It is ordered That respondent' s petition , filed May 3 1972 , be 

and it hereby is , denied. 
Commissioner Dennison dissenting. 

"See fO()t'lO and' \"lnn 
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I0! THE MATTER OF 

SALES :vARKETING SERVICES , INC. , ET AL. 

C00!SEKT ORDER , ETC. , IN REGARD TO THE ALLEGED VIOLATIOK 
OF SECTIOK 2 (C) OF THE CLAYTON ACT 

, 1.97.'1.
Docket C-2411. CUilplo.iilt , iV-laySl , 1975-Deci.'ioll , iWUH , 

Consent order prohibiting a broker of nonfood grocery products and a wholesaler 
of these items in :-ew Orleans, La. , from receiving unlawful brokerage 
payments. 

COMPLAINT 

The Federal Trade Commission , having reason to believe that
the parties respondent named in the caption hereof, and 
hereinafter more particularly described , have been and are 
violating the provisions of subsection (c) of Section 2 of the 
Clayton Act, as amended (15 U. C. Section 13) hereby issues its 
complaint, stating its charges with respect thereto as follows: 

PARAGRAPH 1. Respondent Sales Marketing Services , Inc. 
hereinafter sometimes referred as " SMS " is a corporation 
organized , existing and doing business under and by virtue of 
the laws of the State of Louisiana with its office and principal 
place of business located at 4500 Melpomene Street , New 
Orleans , Louisiana. 

Respondents Nat Friedler and Richard B. Kaufman , Sr. 

individuals , are president and secretary respectively of
corporate respondent S:vS. They own and , at all timcs 
mentioned herein have owned , all or substantially all of the stock 
of S:VlS , and they formulate , direct, and control the acts 
practices and policies of S , inc1uding the acts and practices 
hereinafter described. 

PAR. 2. Respondent SJVS has been and is now cngaged in 
business as a broker , effecting purchases of nonfood grocery 
products by wholesalers , department stores and headquarter 
chain groups in Louisiana , ?\ississippi , Arkansas , and Alabama 
from sellers located in the various States of the United States 
other than the States of Louisiana , Mississippi , Arkansas , and 
Alabama. In such capacity, respondent has demanded and 
received commissions , brokerage or other compensation from 
sellers in connection with effecting purchases of nonfood 
products. The annual volume of business of S:vS , in its capacity 
as a broker in effecting purchases and sales of nonfood products 


