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IN THE MATTER OF

FOOD FAIR STORES, INC., ET AL. D. 8786"
H. C. BOHACK CO., INC,, ET AL. D. 8787
JEWEL COMPANIES, INC., ET AL. D. 8788
BORMAN FOOD STORES, INC. D. 8789*
FIRST NATIONAL STORES, INC., ET AL. D. 8790

ORDER OF DISMISSAL, ETC., IN REGARD TO THE ALLEGED
VIOLATIONS OF SEC. 2(C) OF THE CLAYTON ACT

Complaints, July 10, 1969—Decisions, Jan. 22, 1974

Orders dismissing the complaints issued against 10 corporations and certain individual
officers thereof, engaged in various aspects of the food industry for alleged violations
of Sec. 2(c) of the Clayton Act on the basis that the evidence relied upon by complaint
counsel would not support the charges that respondent had violated Sec. 2(c) of the
Clayton Act, amended.

Appearances

For the Commission: Francis C. Mayer, James C. Donoghue, Martin
A. Rosen, Lewis F. Parker, Lowis R. Sernoff and Eliot G. Disner.

For respondents: Shipley, Akerman, Stein & Kaps, Wash., D.C. and
Stein & Rosen, New York, N.Y. for Food Fair Stores, Inc. and
World-Wide Produce Co., Inc. Subin, Shams & Rosenbluth, Orlando,
Fla. for Hallee-Boy Sales, Inc. and Ivin Arost. Collier, Shannon, Rill &
Edwards, Wash., D.C. for John P. Storm, a corporation.

COMPLAINT IN DOCKET NoO. 8786
The Federal Trade Commission, having reason to believe that tt

*For.complaint in D. 8789 see 81 F.T.C. 201. By Commission decision dated Aug. 3, 1972, the complaint was dismis
as to respondents P & R Brokerage Co. and Frank V. Condello.
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parties respondent named in the caption hereof, and hereinafter more
particularly deseribed, have been and are violating the provisions of
Subsection (¢) of Section 2 of the Clayton Act, as amended, (15 U.S.C.
Section 13) hereby issues its complaint, stating its charges with respect
thereto as follows: :

PARAGRAPH 1. Respondent Food Fair Stores, Inc., hereinafter re-
ferred to as “Food Fair,” is a corporation organized, existing and doing
business under and by virtue of the laws of the Commonwealth of
Pennsylvania with its office and principal place of business located at
3175 John F. Kennedy Boulevard, Philadelphia, Pa.

PAR. 2. Respondent World-Wide Produce Co., Inc., hereinafter re-
ferred to as “World-Wide,” is a corporation organized, existing and
doing business under and by virtue of the laws of the Commonwealth of
Pennsylvania with its office and principal place of business located at 10
" Oregon Avenue, Philadelphia, Pa. Respondent World-Wide is a
wholly-owned corporate subsidiary of respondent Food Fair.

PAR. 3. Respondent Food Fair has been and is now engaged primar-
ily in the retailing of food products and other articles for personal and
household use and operates a large number of retail stores, including
supermarkets, discount supermarkets and department stores. Food
Fair also manufactures and processes a variety of food products. In the
operation of its retail food business, respondent Food Fair purchases
directly and through respondent World-Wide large quantities of food
products from numerous sellers located throughout the United States
for resale to its customers. As of Apr. 27, 1968, Food Fair operated
approximately 560 food units and 60 department stores in 16 States of
the United States. Food Fair’s volume of business is substantial, total-
ling in excess of $1.3 billion annually, as of Apr. 27, 1968.

PAR. 4. Respondent World-Wide has been and is now engaged as a
purchaser of food products solely on behalf of respondent Food Fair.
Food products obtained for Food Fair by World-Wide are resold to
consumers through Food Fair’s retail outlets. Some of the officers and
directors of respondent Food Fair have been and are now officers and
jirectors of respondent World-Wide.

PAR. 5. In the course and conduct of its business for the past several

ears, respondent Food Fair has purchased, distributed and resold, and
now purchasing, (both directly and through respondent World-Wide)
stributing and reselling food products and other articles for personal

d household use, including fresh fruits and vegetables, in commerce,

 “commerce” is defined«in the Clayton Act, which it purchased from
lers located in several States of the United States other than the
nmonwealth of Pennsylvania in which respondent Food Fair is lo-
'd. Food Fair purchases these food products, including fresh fruits
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e and vegetables, and causes them to be transported from the growmg
" areas or packmg plants of sellers located invarious States of the United
-States to. Food Fair’ "Warehouses -and retail stores in the Common-

T wealth of Pennsylvama and various. other States in the Umted States o o
: Thus, there has been and is now a continuous course of trade in com- e Fis

~_merce in the purchase and resale of sald food products by respondent

f -Food Fair. - : o
~_PAR. 6. In the course and conduct of lts busmess for the past several S

years, respondent World- Wlde has purchased and distributed and re-

e sold through respondent Food Fair, and: is now purchasmg and dis- S
o __trlbutmg and reselling through respondent Food Fair, food products

and other articles for personal and household use, mcludmg fresh fruits-

- and vegetables, in commerce, as “commerce” is defined in the Clayton
Act, which it purchased from sellers located in several States of the =~
YT Unxted States other than the Commonwealth of Pennsylvama in ‘which :
S respondent World-Wide is located. ‘World-Wide purchases these food

products including fresh fru1ts and vegetables, and causes them to be
: transported from the growing areas or packing plants of sellers located
" in various: States of the United States to Food Fair’s warehouses and.

L retail stores in the Commonwealth of Pennsylvama and various:other

~ States in the United States. Thus, there has been and is now a continu-
~ ous course of trade in commerce in the purchase of said food products by

- _respondent World-Wide. '

- PAR. T. *Respondent Hallee- Boy Sales heremafter referred to as

“Hallee—Boy,” isa partnershlp, composed of respondents Ivin Arost and -

Harold Arost, domg business under and by virtue of the laws of the

o State of Florlda with their office and prmclpal place of business located

at P.O. Box 7741, Orlando, Fla. These individual respondents formu-
late, direct and control the acts, practlces and policies of the partner-
Shlp, Hallee-Boy, including the acts and practices herelnafter described.
PAR. 8. Respondent. Hallee- Boy-: ‘has been and is now engaged in
business pnmamly as' a “ground” or “field” broker effecting sales of
fresh fruits and vegetables by sellers located in the State of Florida and
purchases by buyers located in various States of the United States other
than the State of Florida. In such capacity, respondent has demanded
and received commissions, brokerage or other compensation in connec-
_ tion with effectmg purchases and sales of fresh fruits and vegetables
The annual volume of busmess of Hallee-Boy in its capac1ty as -a
“ground” or “field” broker in effectlng purchases and sales of fresh frults
and vegetables is substantial. ’ ~

*OnJune 5 1973 the administrative law judge amende(l the complaint as follows: substituting Hallee Boy Sales, lnc
the successor corporation for Hallee-Boy ‘Sales, a dissolved partriership, as respondent retammg Ivm Arost mdwndually
asa respondenu dismissing Harold Arost. .

<
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PAR. 13. In the course and conduct of their business, respondents
Food Fair and World-Wide have been and are now utilizing the services
of respondent Hallee-Boy as a “ground” or “field” broker in the purch-
ase of fresh fruits and vegetables from numerous sellers. Respondent
Hallee-Boy performs valuable services for respondents Food Fair and
World-Wide and other buyers by furnishing information concerning
market conditions, by maintaining contact with various sellers, by in-
specting and selecting specified qualities and quantities of fresh fruits
and vegetables, by negotiating purchases of said products at the most
favorable prices and by arranging pool car shipments from various
sellers. Respondent Hallee-Boy, in performing the services enumerated
above, has been and is now acting as an agent or representative of
respondents Food Fair and World-Wide and other buyers. In such
capacity, Hallee-Boy is subject to and under the direct or indirect
control of Food Fair, World-Wide and other buyers of fresh fruits and
vegetables in transactions with sellers. In connection with such transac-
tions, respondent Hallee-Boy has been and is now collecting and receiv-
ing brokerage, commissions or other compensation from sellers of fresh
fruits and vegetables.

PAR. 14. In the course and conduct of their business, respondents
Food Fair and World-Wide have been and are now utilizing the services
of respondent John Storm as a “ground” or “field” broker in the pur-
chase of fresh fruits and vegetables from numerous sellers. Respondent -
John Storm performs valuable services for respondents Food Fair and
World-Wide and other buyers by furnishing information concerning
market conditions, by maintaining contact with various sellers, by in-
specting and selecting specified qualities and quantities of fresh fruits
and vegetables, by negotiating purchases of said products at the most
favorable prices and by arranging pool car shipments from various
sellers. Respondent John Storm, in performing the services enumerated
above, has been and is now acting as an agent or representative of
respondents Food Fair and World-Wide and other buyers. In such
capacity, John Storm is subject to and under the direct or indirect
control of Food Fair, World-Wide and other buyers of fresh fruits and
vegetables in transactions with sellers. In connection with such trans-
actions, said respondent John Storm has been and is now collecting and
receiving brokerage, commissions or other compensation from sellers of
fresh fruits and vegetables.

PAR. 15. In addition, respondents Food Fair and World-Wide have
been and are now utilizing the services of Jack Stires, Inec., a Calif.
corporation located at 795 Desert Gardens Drive, El Centro, Calif. as a
“ground” or “field” broker in the purchase of fresh fruits and vegetables
from numerous sellers. In such capacity, Jack Stires, Inc. performs the
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same or substantially the same services for respondents Food Fair and
World-Wide, as those performed by Hallee-Boy and John Storm for
respondents Food Fair and World-Wide, described above in Paragraphs
Thirteen and Fourteen, while acting as an agent or representative, and
subject to the direct or indirect control, of respondents Food Fair and
World-Wide in transactions with sellers. In connection with such
tranactions, Jack Stires, Inc. has been and is now collecting and receiv-
ing brokerage, commissions or other compensation from sellers of fresh
fruits and vegetables.

PAR. 16. Respondents Food Fair and World-Wide and other buyers
have received and are now receiving valuable “ground” or “field” broker
services from respondent John Storm without paying, either directly or
indirectly, any brokerage, commissions or other compensation to said
broker. At the same time, respondent John Storm has been and is now
collecting and receiving, directly or indirectly, brokerage, commissions
or other compenstation from sellers, when, in fact, it has been and is
now acting for or in behalf of respondents Food Fair and World-Wide
and other buyers, or has been and is now subject to the direct or indirect
control of respondents Food Fair and World-Wide and other buyers.

Respondents Food Fair and World-Wide and other buyers have re-
ceived and are now receiving valuable “ground” or “field” broker
services from respondent Hallee-Boy without paying, either directly or
indirectly, any brokerage, commissions or other compensation to said
broker. At the same time, respondent Hallee-Boy has been and is now
collecting and receiving, directly or indirectly, brokerage, commissions
or other compensation from sellers, when, in fact, it has been and is now
acting for or in behalf of respondents Food Fair and World-Wide and
other buyers, or has been and is now subject to the direct or indirect
control of respondents Food Fair and World-Wide and other buyers.

Moreover, respondents Food Fair and World-Wide have received and
are now receiving valuable “ground” or “field” broker services from
Jack Stires, Inc. without paying, either directly or indirectly, any
brokerage, commissions or other compenstaion to said broker. At the
same time, Jack Stires, Inc. has been and is now collecting and receiv-
ing, directly or indirectly, brokerage, commissions or other compensa-
tion from sellers, when, in fact, it has been and is now acting for or in -
behalf of respondents Food Fair and World-Wide or has been and is now
subject to the direct or indirect control of respondents Food Fair and
World-Wide. )

-~ PAR. 17. The aforesaid acts and practices of respondents and each of
hem in receiving and accepting, directly or indirectly, anything of value
s a commission, brokerage or other compensation or any allowance or
iscount in lieu thereof from sellers, are in violation of Subsection (¢) of
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‘ Sectlon 2of the Clayton Act as amended by the Roblnson~Patman Act
“ - Commissioners Elman and Nlcholson dlssented and ﬁled dlssentlng‘ '
- statements.* L : ' :
: Commlssmners Dlxon and MacIntyre ﬁled separate statements *

~ INITIAL DECISION [IN DOCKET 8786] ON. RESPONDENTS MOTION -

© . FOR SUMMARY DECISION o
‘ UNDER SECTION 3.24 OF THE COMMISSION S ‘RULES OF PRACTICE S
S BY RAYMOND J LYNCH ADMINISTRATIVE LAW JUDGE L

_ JULY 30 1973
PRELIMIN ARY STATEMENT

= On July 10 1969, the Federal Trade Commlssmn 1ssued a com-
_ plalnt 128 in the above-entitled proceedmg, chargmg the respondents
with. violations of Subsection (c) of Section 2 of the Clayton Act, as-

_amended by the Robmson—Patman Act. Answers were filed by all the

s respondents named. herein, denymg the allegations contained in the
.- complaint. Pretrial conferences and discovery proceedmgs were held

~ both on and off the record from May 22, 1972 to May 14, 1973. On June - |

L 4,.1973, respondents filed a motion for summary dec1s10n pursuant to

- Sectlon 3.24 of the Commlssmn s Rules of Practlce Counsel supportmg
B complalnt ‘on June. 18, 1973, filed a reply thereto In addltxon respon-
- dents’ requests for admlsswns were answered by counsel supporting the

complamt brlefs were ﬁled and a st1pulat10n entered into between the b
parties. e : '

T’he Complaint

The complamt as amended in the above- entitled proceedmg, alleges
that the respondent Food Fair Stores, Inc. engaged in a course of
commerce, as commerce is deﬁned in the Clayton Act, by purchasing

~from ‘Hallee-Boy Sales, Inc.; a corporation, Ivin Arost an individual,
and John P: Storm, a corporatlon specified qualities and quantltles of -

" Dec. 1972.

- fresh fruits and vegetables, and that as a result of the. transactions
between Food Fair Stores, Inc., a buyer, and the other remaining
‘ respondent brokers acted in such a manner as to v101ate Subsectlon (e)

* For reasons of economy, the text of the dxssentmg statements of Commxssxoners Elman and Nicholson, and the text of
the separate statements of Commissioners Dixon and MacIntyre are not puhhshed ‘herein. However, they appear at 81.
F.T.C. 203—216 Docket 8789.. S

"- ! By orderof the admxmstratwe law Judge, Hallee- Boy Sales, a partnershlp, was dlsmlssed asa respondent and in lieu
thereof, Hallee-Boy Sales, lnc., a corporutlon was substituted.

2 Harold Arost was dlsmlssed as a respondent by order of the admmstratxve law judge, based upon an agreement of
the parties. ‘

3 John P. Storm, individually, was dismissed asa respondent on motion of respondent’s counsel b of his death in

4 This matber was pendmg in Umted States Dlstrlct Court for the Northern Distriet of Il]mo]s and the Seventh.Circuit
Court of Appeals from Aug. 11, 1969 to Mar. 29, 1972, ’

fed
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(b) That the respondent brokers perform services which are valuable
to respondent buyer and other buyers by (i) furnishing information
concerning market conditions; (ii) maintaining contact with various sel-
lers; (iii) inspecting and selecting specified qualities and quantities of
fresh fruits and vegetables; and (iv) negotiating purchases of specified
qualities and quantities of fresh fruits and vegetables.

8. Respondent buyer and other buyers have not paid brokerage or
other compensation to the broker respondents and such brokerage has
been paid by sellers.

9. Complaint counsel do not contend that the buyer respondent has
received or accepted any monetary payments or anything of value other
than benefits complaint counsel contend arise from broker respondents’
performance of the functions referred to in Paragraph 7, supra.

10. Complaint counsel expect to offer no evidence that the acts and
practices of respondents alleged in the complaint in this matter have
resulted in price discrimination or may be substantially to lessen com-
petition or tend to create a monopoly or injure, destroy or prevent
competition. Complaint counsel do contend that the acts and practices
alleged are unfair.

Stipulation of the Parties

In addition to the agreement of the parties with respect to the
respondents’ request for admissions and counsel supporting the com-
plaint’s reply thereto, for the purpose of presenting the legal issue, it
was agreed that a stipulation would be entered into, which follows:

A. If, as a matter of law, complaint counsel must prove any one or
more of the matters set forth in Paragraphs 1 through 6, then the
proposed evidence referred toin Paragraphs 7 and 8 of the admissions of
complaint counsel does not raise a material issue of fact.

B. If, as a matter of law, complaint counsel must prove that buyer
respondent has received or accepted any monetary payments or any-
thing of value other than the services described in Paragraph 7(b) then
the proposed evidence referred to in Paragraphs 7 and 8 of the admis-
sions of complaint counsel does not raise a material issue of fact.

C. 'If, as a matter of law, complaint counsel must prove that the acts
and practices of respondents have resuited in price discrimination or
may be substantially to lessen competition or tend to create a monopoly
or injure, destroy or prevent competition, then the proposed evidence of
referred to in Paragraphs 7 and 8 of the admissions of complaint counsel
does not raise.a material issue of fact.

D. If, as a matter of law, the proposed evidence of complaint counsel
set forth in Paragraph 7 of the admissions of complaint counsel does not
establish that the broker respondents acted as agent, representative or
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other intermediary for, or in behalf of, or subject to the direct or
indirect control of buyers, then there is no genuine issue as to material
. facts in this matter.

Contention of the Parties

Counsel supporting the complaint contend that Section 2(c) should be
extended to apply to any situation in which it can be concluded, after
analysis of the details of a broker’s business and of the businesses of the
sellers and buyers with whom he has done business, that the buyer
realized greater benefits from the broker’s services than did the seller.
Complaint counsel contend that, on the basis of such a conclusion, it can
be further implied that the broker was “acting in fact for or in behalf” of
the buyer within the meaning of the statute and that, therefore, unless
the buyer has paid any fee charged by the broker, the statute was
violated.

Respondents’ counsel contend that to establish a Section 2(c) viola-
tion, complaint counsel must show that one aspect of the transactions at
issue was for the respondent buyer “to receive or accept” something of
value “as a commission, brokerage or other compensation, or any
allowance or discount in lieu thereof.” Complaint counsel, however, do _
not assert that the buyer has received or accepted any allowance or
discount in lieu of brokerage commission or other compensation.
Rather, they simply contend that the buyer receives benefits from
various brokerage functions performed by the respondent brokers.

As a matter of statutory construction, the benefits inherent in the
performance of brokerage functions cannot constitute something of
value as “a commission, brokerage, or other compensation, or any
allowance or discount in lieu thereof.” The “thing of value” referred to in
Section 2(c) means something paid as compensation for brokerage
services, not the benefits of the performance of the brokerage function
or the brokerage services themselves. If the brokerage services them-
selves can constitute the “thing of value,” then the whole clause is a
meaningless redundancy because that “thing of value” is inherent in
every transaction. To adopt complaint counsel’s view would be to hold
that Congress wrote a meaningless clause into Section 2(c).

The Issue

There is no dispute as to the material facts that prevent a determina-
tion of the legal issue to wit: based upon counsel supporting the com-
plaint’s admissions with respect to respondents’ actions, would
respondents’ conduct be in violation of the Clayton Act?
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FINDINGS OF‘ FACT

Respondent Food Falr Stores, Inc., heremafter referred to as' “Food 5 .13,;,,; 5 |

© Fair,”is a corporatlon orgamzed ex1st1ng and domg busmess under and; AR

by virtue of the laws of the Commonwealth of Pennsylvania with its

:5"1 ~ office and principal place of business located at 3175 J ohn F. Kennedy
Boulevard Philadelphia, Pa. . |
- Respondent World—Wlde Produce Co.; Inc herelnafter referred to as-

o “World-Wlde v isa corporatlon orgamzed exxstmg and domg business

under and by virtue of the laws of the Commonwealth of Pennsylvama o

E with its office and pr1nc1pal place’ of business - located at 10 Oregon
‘Avenue, Phlladelphla, Pa. Respondent World- Wlde is a Wholly-owned

corporate subsidiary of respondent Food Fair.

‘Respondent Food Fair has been and is now engaged pnmarlly in the e

- retalhng of food products and other articles for personal and household - :

“.use and. operates a large number of retail stores, including supermar-
‘kets, discount supermarkets and department stores. Food Fair also

manufactures and processes a variety of food products. In the operatlon R

of its retail food business, respondent Food Fair purchases directly and -

through respondent World-Wide large quantities of food products from

- -numerous sellers located throughout the United States for resale to its
‘customers; As of Apr. 27, 1968, Food Fair operated approximately 560

- food units and 60 department stores in 16 States of the United States.

~ Food Fair’s volume of business is substantlal totalhng in excess of §1.3
o bllhon annually, as of Apr. 27, 1968.
- Respondent World-Wlde has been and is now engaged asa purchaser
of food products solely on behalf of respondent Food Fair. Food
_products obtained for Food Fair by World-Wide are resold to consumers
through Food Fair’s retail outlets. Some of the officers and dlrectors of -
respondent Food Fair have been and are now offlcers and dlrectors of 5
respondent World-Wlde o ' |
In the course and conduct of its business for the past several years
respondent Food Fair has purchased distributed and resold, and is now
purchasing (both directly and through respondent World-Wide), dis- -
~ tributing and reselling food products and other articles for personal and
household use 1ncludmg fresh fruits and vegetables, in commerce, as .
“commerce” is defined in the Clayton Act, which it purchased from
sellers located in several States of the United States other than the
Commonwealth of Pennsylvanla in which respondent Food Fair is lo-
cated. Food Fair purchases these food products, including fresh frults
and vegetables, and causes them to be transported from the growing
~areas or packing plants of sellers located in various States of the United
States. to Food Fair's warehouses and retail stores in the Common-
wealth of Pennsylvama and varlous other States in the United States



- through respondent Food Fair, and is now purchasmg and distributing

. artxcles for personal and household use, 1ncludmg fresh fruits and veg-
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there has 'been and 1s now‘a contmuous course of trade 1n com‘
e in the purchase'-and resale of saJd food products by respondent

; ":.j In the course and conduct of 1ts busmess for the past several years, i
‘respondent World-Wlde has purchased and- distributed and resold

- and reselling through respondent Food ‘Fair, food products and other

o etables in’ ‘commmerce, as commerce” is defined in' the Clayton Acty o
“which it purchased from sellers located in ‘several States of the United:

4 f"‘.’States ‘other than the Commonwealth of Pennsylvama in which-

" produects, including fresh fruits and vegetab]es, and causes them tobe .

respondent World- Wide is located. World-Wide purchases ‘these food“f

: f,transported from the growing areas or packlng plants of sellers located -

- in various States of the United States to Food Fair’s Warehouses and
- retail stores in the' Commonwealth of Pennsylvania and various other

. States in the Umted States. Thus, there has been and is now a continu: -
- ous course of trade in commerce in the purchase of sald food products by )

| " respondent World-Wide.

“Respondents Hallee—Boy Sales, Inc., a corporatlon, ‘and Ivin Arost o
md1v1dua11y, have been doing business under and by virtue of the laws
- of the State of Florida, with their office and prmclpal place of busmess S

located at P.O. Box 7741, Orlando, Fla. = o

v Respondent Hallee—Boy Sales, Inc., has been and is now engaged in
 business primarily as a “ground” or “field” broker effecting sales of

- fresh fruits and vegetables by sellers located in the State of Florida and
purchases by buyers located in various States of the United States other
‘than the State of Florida. In such capacity, respondent has demanded
and received commissions, brokerage or other compensation in connee-
tion with effecting purchases and sales of fresh fruits and vegetables.
Thé annual volume of business of Hallee-Boy Sales, Inc. in its capacity
as a “ground” or “field” broker in effecting purchases and sales of fresh
fruits and vegetables is substantial.

Respondent Hallee Boy Sales, Inc., in the course and conduct of its
business as a “ground” or “field” broker has been and is now effecting
sales of fresh fruits and vegetables by sellers located in the State of
Florlda and purchases by buyers located in various States of the Umted
States other than the State of Florida in commerce, as “commerce” is
defined in the Clayton-Act. Said respondent has transported or caused
such products to be transported from the sellers’ places of business to
the buyers places of business located in other states. Thus, there has
been, at all times mentioned herein, a contmuous course of trade in‘.



s f,respondent Hallee-Boy Sales, Ine

BUUU B —

2

12180 AN ‘, o f Imtlal Dec1s1on FRRaE

commerce in effectlng purchas‘ s and s

Respondent J ohn P. Storm"

' Umted States other than ‘the State of Callforma In: such capaclty, :
respondent has demanded and: recerved ‘commissions, brokerage or

- other compensatlon in connectlon w1th effectmg purchases and sales of B

~ fresh fruits and- vegetables The annual volume of business’ of John b. Ta

- Storm, a corporation, in its capac1ty as a “ground” or “ﬁeld” ‘broker in e

i effectlng purchases and sales of fresh frults and vegetables is substan—k T
o tal oo - A
o Respondent J ohn P. Storm a corporatlon, in the course and conduct

of its business as a “ground” or “field” broker has been and is now
effectmg sales of fresh fruits and Vegetables by sellers located in- the
State of California and purchases by buyers located in various States of
the United States other than the State of Cahfornla in commerce, as P

“commerce” is defined in the Clayton Act. Sald respondent has trans-
ported: or -caused such products to be transported from the sellers’:
places of business to the buyers’. places of business located-in other_"
states. Thus, there has been, at all times- mentioned herein, a continu-
~ ous course of trade in commerce in effecting purchases and sales of such -
products by sald respondent J ohn P. Storm, a corporatlon %

Performance of Normal Brokerage Serv1ces R

From the very adoptlon of the séction, it has- been recognlzed that
both buyers and sellers benefit from performance of normal brokerage ~
_services by independent brokers and that the existence of such benefits
is no legal or factual basis for 1nferrmg the ex1stence ofa relatlonshlp of
agency between the broker and a buyer receiving such benefits. As. the -
~ Commission sald in Great Atlantzc and Pamﬂc Tea Co., 26 F. T C 486 o
506-507 (1930): :

In the course of conducting his business a broker must and does also render services to
buyers—but those services, unlike the services rendered to the respondent by its field v
buying agents; are not buying services: A broker is not employed by buyers He is

employed and paid by sellers as their selling agent and he represents his seller- prmcrpals i

only. His activities in connection with his répresentation of his seller-principals are
controlléd by them, but, paradoxically, because of the broker’s anomalous position as-an :
independent sales agent in business for himself, he does act for buyers in a sense and he is

. subject to a degree of control on their part.. :
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This results from requests by buyers that brokers report complaints to their seller-
principals, that brokers communicate cancellations of orders to their seller-principals, that
brokers submit to their seller-principlas offers of buyers to purchase commodities at prices
stipulated by buyers, that brokers endeavor to make up “pool” cars of merchandise among
several buyers so that the buyers may obtain the advantage of quantity prices and carload
rates of freight, that brokers obtain quotations of prices from their seller-principals for the
consideration ob buyers, and, perahps, in other ways. Naturally it is to the mutual
interest and advantage of brokers and sellers to maintain the good will of their common
customers, and brokers generally endeavor to comply with the reasonable requests of
buyers along the lines indicated. In the course of negotiating sales from seller to buyer and
brining them into agreement brokers are necessarily guided somewhat by instructions
from each, but in the essential particular of selling commodities and consummating sales
they act for and are controlled by the latter alone, who in the absence of a contract may
discharge them and substitute new brokers in their places at any time.

Complaint counsel contend that respondent buyer usually uses the
services of the respondent brokers rather than the services of other
brokers in the purchase of fresh fruits and vegetables. This fact, if true,
hardly establishes agency. It is certainly not unusual for a buyer to do
business more frequently with one supplier than another and the fact
that he does so does not establish that the supplier he selects is his
agent. It certainly was not the intention of the statute to require a
buyer to spread his business among several brokers. In fact, in Tillie
Lewis Foods, Inc., et al., 65 F.T.C. 1099, 1136 (1964), the Commission
expressly approved the seller’s payment of brokerage to a broker,
Bushey & Wright, on sales to a large buyer with whom the broker had
had a “personal relationship” for many years dating back to the time
when the buyer and broker were the same entity.

The “field broker” aspect of Tillie Lewis Foods, supra, is particularly
enlightening as to the lack of probity, for the purpose of establishing
agency, of the facts relied on by complaint counsel. The Commission, in
holding that seller payment of brokerage did not violate Section 2(c),
described the broker’s activity in a discussion which shows that broker-
age services which benefit both buyers and sellers do not establish a
violation of Section 2(c):

# # * the local broker and the purchaser are generally located at considerable distances
from the canners. A small canner, with a limited or no sales force, is thus unable to make
known to these potential purchasers information concerning his production capabilities
and the stock which he has available. On the other hand, the field broker, by reason of his
location and constant contact with all canners in his area, maintains this information on a
current basis. Through bulletins, letters and principally by telephone, he relays this
information regularly to numerous local brokers. The field broker, upon receipt of an
order from a local broker or direct purchaser, may split the order up among several small
canners and coordinate the pooling of each canner’s share in shipment to the purchaser.
The seller compensates the field broker for these services by a commission which is
usually indicated as a deduction on the invoice. [65 F.T.C at 1132]

These findings as to the legitimate brokerage functions of shipping point
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brokers which are not violative of Section 2(¢) are sufficiently close to a
number of the admitted contentions of Paragraph 7 of the admissions as
to demonstrate that the contentions themselves, even if established,
would not, under Commission precedents, carry the burden necessary
to sustain a violation here. :

In short, the facts by which complaint counsel seek to establish
agency of the broker respondents for buyers are nothing more than a
description of the functions necessarily and historically performed by
brokers acting as independent intermediaries bringing buyer and seller
together. It is the essence of the business operations of independent
brokers that they negotiate sales transactions and, in the course of such
negotiations, perform acts beneficial to both buyer and seller. But, in
the absence of circumstances evidencing the kind of control by the buyer
over the broker contemplated by Section 2(c), the factual contentions of

- complaint counsel set forth in Paragraph 7 of the request for admissions
are totally inadequate to establish that a broker is either an agent of a
buyer or in violation of Section 2(c). ‘

Complaint counsel’s approach to proof of an agency relationship which
violates Section 2(c) is highly unrealistic and ignores the economic
realities of the brokerage business. Because it is unrealistic, it would be
impossible to apply the approach fairly and predictably. As a result, the
threat of a 2(c) proceeding against any buyer or seller who deals with an
independent broker would cause buyers and sellers to cease to do
business with independent brokers.

Complaint counsel’s approach to proof of a 2(¢) violation ignores the

" essential economic character of brokers as intermediaries who promote -
trade by bringing buyers and sellers together and who act for their own
interest in earning a fee and not as the representative of either party to
the transaction. In some transactions, the broker may first be ap-
proached by a seller to find an outlet for the seller’s goods; in others, the
broker may be first approached by a buyer seeking a source of supply.
In all instances, both buyers and sellers will benefit from the transac-
tion. Both will receive information concerning conditions in the market
and the availability of goods. Both will, by utilizing the services of the
broker, save expense which they would otherwise have borne. The
seller, for example, will have saved the expense of making his own sales
calls and the buyer will have saved the expense of making his own
buying calls direct to the sellers. Both will benefit from any negotiation
the broker may have carried on to bring about a price favorable to both
parties. Thereafter, both will benefit in the event of claims by one or the
other; the broker, in the interest of protecting the fee which he has
earned and of protecting his relationships with both parties for the
future, will mediate and seek to resolve the controversy to the satisfac-
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tion of both parties. In every aspect of the brokerage function, the point
is the same; both parties benefit from the services of an independent
broker, but the broker performs the services for his own purpose, which
is to consummate the transaction and obtain his commission.

It is no answer to suggest that independent brokers drop the con-
tested services. The services are intrinsic to the brokerage function.
Other types of middlemen engaged in distribution provide a variety of
services to benefit both buyers and sellers and thereby encourage them
to do business with them. These include all of the same types of benefit
complaint counsel allege in this case to be the basis for implying agency.
If, because of the rule of law being proposed by complaint counsel, these
broker respondents and other independent brokers could not provide
such benefits, they, of course, ‘would not be competitive with other
forms of distribution such as commission merchants, wholesalers, the
seller’s own sales force and the like, and would, in time, disappear from
the competitive arena.

CONCLUSIONS

The legislative history of Section 2(c) demonstrates conclusively that
the only purpose of the statute is to prevent price discrimination among
customers of the same seller which arises when the seller pays broker-
age direct to a buyer or indirectly to the buyer through a dummy or
nominee broker of the buyer. The effect of this legislative history upon
the proper construction of the statute has, furthermore, been confirmed
by the United States Supreme Court in Federal Trade Commission v.
Henry Broch & Co., 363 U.S. 166 (1960). That case involved a preferen-
tial allowance granted by a seller direct to a buyer in lieu of brokerage.
The allowance was found to have resulted in a price discrimination in
favor of the buyer and to be, therefore, within the prohibitive scope of
Section 2(c). With respect to the proper construction of Section 2(c), the
Court affirmed that:

The Robinson-Patman Act was enacted in 1936 to curb and prohibit all devices by which
large buyers gained discriminatory preferences over smaller ones by vn'tue of their
greater purchasing power. (363 U.S. at 168]

- It further affirmed with respect to Section 2(c) that:

One of the favorite means of obtaining an indirect concession was by setting up “dummy”
brokers who were employed by the buyer and who, in many cases, rendered no services.
The large buyers demanded that the seller pay “brokerage” to these fictitious brokers who
then turned it over to their employer. This practice was one of the chief targets of § 2(c) of
the Act. But it was not the only means by which the brokerage function was abused and
Congress in its wisdom phrased § 2(c) broadly, * * * to ¢over * * * all other means by
which brokerage could be used to effect price discrimination. {363 U.S. at 169]

A summary decision for respondents is appropriate even though
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complaint counsel state in response to the request for admissions that
they intend to claim that payment of brokerage by sellers in the cir-
cumstances of this case is unfair. The basis for this claim is unlcear,
although apparently complaint counsel believe buyers receive greater
. benefits from the services of these brokers than do sellers. This belief is,
in the opinion of the administrative law judge, unfounded. In any event,
it is.quite immaterial to this proceeding because this proceeding is
brought under Section 2(c) of the Robinson-Patman Act, not under
Section 5 of the Federal Trade Commission Act. Section 2(c) is not and
was never intended to be a vehicle through which the Federal Trade
Commission would substitute its judgments for those of the market
place to determine when independent brokers should be paid and by
whom. The Commission’s only function under Section 2(c) is to deter-
mine whether an abuse of brokerage exists which results or is likely to
result in price discrimination; there is no such result or likelihood of such
a result involved in this proceeding.

To establish a Section 2(c) violation, complaint counsel must show
that one aspect of the transactions at issue was for the respondent buyer
“to receive or accept” something of value “as a commission, brokerage
or other compensation, or any allowance or discount in lieu thereof.”
Complaint counsel, however, do not assert that the buyer has received
or accepted any allowance or discount in lieu of brokerage commission or
other compensation. Rather, they simply contend that the buyer re-
ceives benefits from various brokerage functions performed by the
respondent brokers. The “thing of value” referred to in Section 2(c)
means something paid as compensation for brokerage services, not the
benefits of the performance of the brokerage function or the brokerage
services themselves. If the brokerage services themselves can consti-
tute the “thing of value,” then the whole clause is a meaningless redun-
dancy because that “thing of value” is inherent in every transaction.

Review of the full range of cases decided under Section 2(c) reveals no
support for complaint counsel’s theory. For example, in Webb-Crawford
Co., etal. v. FTC, 109 F.2d 268 (5th Cir. 1940), the brokerage services
provided by Daniel Brokerage Company to Webb-Crawford were not
the consideration as to which a violation was found; brokerage partner-
ship distributions were the illegal considerations. In Independent
Grocers Alliance Distributing Co. v. FTC, 203 F.2d 941 (7th Cir. 1953),
dividends and advertising allowances were found illegal. In Broch,
supra, of course, the illegal consideration was a cash discount. But in
none of the adjudieated 2(c) cases is the brokerage service itself the
illegal consideration. In the more than 37 years since the enactment of
Section 2(c), the Commission has litigated hundreds of cases charging
violations of that section. In none of those cases has a buyer or seller



1230 FEDERAL TRADE COMMISSION DECISIONS
Complaint 83 F.T.C.

been held to violate the section on the theory that the brokerage
services themselves could be the “thing of value” received “as a commis-
sion, brokerage, or other compensation, or * * * allowance or discount
in lieu thereof.”

In prior Section 2(c) litigation, the Commission consistently has re-
garded the “thing of value” as the payment received or entitled to be
received by the broker as compensation for his services and has found a
violation only where that thing of value was passed on to the buyer. As
complaint counsel can point to no such passing on from respondent
brokers to respondent buyer of anything of value outside the legitimate
brokerage function, another essential element of proof of a 2(c) violation
is absent. .

The Federal Trade Commission has jurisdication of and over
respondents and the subject matter of this proceeding.

ORDER

It is ordered, That respondents’ motion for summary decision be, and
the same hereby is, granted. '

It is further ordered, That the complaint herein be, and the same
hereby is, dismissed in its entirety.

Appearances

For the Commission: Lewis F. Parker, Francis C. Mayer, James C.
Donoghue, Martin A. Rosen, Louis R. Sernoff and Eliot G. Disner.

For the respondents: Simpson Thacher & Bartlett, New York, N.Y.
for H. C. Bohack Co., Inc. Beverly & Frates, West Palm Beach, Fla. for
Henderson Distributing Co., Inc. and Vinson Henderson.

COMPLAINT IN DOCKET NoO. 8787

The Federal Trade Commission, having reason to believe that the
parties respondent named in the caption hereof, and hereinafter more
particularly described, have been and are violating the provisions of
Subsection (¢) of Section 2 of the Clayton Act, as amended, (15 U.S.C.
Section 13) hereby issues its complaint, stating its charges with respect
thereto as follows:

PARAGRAPH 1. Respondent H. C. Bohack Co., Inc., hereinafter
referred to as “Bohack,” is a corporation organized, existing and doing
business under and by virtue of the laws of the State of New York with
its office and principal place of business located at 4825 Metropolitan
Avenue, Brooklyn, N.Y.

PAR. 2. Respondent Bohack has been and is now engaged primarily in
the retailing of food produects and articles for personal and household use
and operates a large number of retail supermarkets. As of Jan. 27, 1968,
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Bohack operated approximately 166 supermarkets. Bohack’s volume of
business is substantial, totalling in excess of $207 million annually.

PAR. 3. Respondent Henderson Distributing Co., Inc., hereinafter
referred to as “Henderson Dist.,” is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
Florida with its office and principal place of business located at State
Farmers Market, Pahokee, Fla.

Respondent Vinson Henderson, an individual, is president of corpo-
rate respondent Henderson Dist., and is located at the same address as
said corporate respondent and owns all or substantially all of its stock.
He formulates, directs and controls the acts, practices and policies of
said corporate respondent, including the acts and practices hereinafter
described.

PAR. 4. Respondent Henderson Dist. has been and is now engaged in
business primarily as a “ground” or “field” broker effecting sales of
fresh fruits and vegetables by sellers located in the State of Florida, and
purchases by buyers located in various States of the United States other

than the State of Florida. In such capacity, respondent has demanded
and received commissions, brokerage or other compensation in connec-
tion with effecting purchases and sales of fresh fruits and vegetables.
The annual volume of business of Henderson Dist., in its eapacity as a

“ground” or “field” broker in effecting purchases and sales of fresh fruits

and vegetables, is substantial.
- PAR. 5. Respondent Henderson Dist., in the course and conduct of its

business as a “ground” or “field” broker, has been and is now effecting
sales of fresh fruits and vegetables by sellers located in the State of
Florida and purchases by buyers located in various States of the United
States other than the State of Florida in commerce, as “commerce” is
defined in the Clayton Act. Said respondent has transported or caused
such products to be transported from the sellers’ places of business to
the buyers’ places of business located in other states. Thus, there has
been, at all times mentioned herein, a continuous course of trade in
commerce in effecting purchases and sales of such products by said
respondent Henderson Dist.

PAR. 6. In the course and conduct of its business for the past several
years, respondent Bohack has purchased, distributed and resold, and is
now purchasing, distributing and reselling, food products and other
articles for personal and household use, including fresh fruits and veg-
etables, in commerce, as “commerce” is defined in the Clayton Act,
which it purchased from sellers located in several States of the United
States other than the State of New York in which respondent Bohack is
located. Bohack purchases these food products, including fresh fruits
and vegetables, and causes them to be transported from the growing
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areas or packing plants of sellers located in various States of the United
States to Bohack’s warehouses and retail stores in the State of New
York. Thus, there has been and is now a continuous course of trade in
commerce in the purchase and resale of said food products by
respondent Bohack.

PAR. 7. In the course and conduct of its business, respondent Bohack
has been and is now utilizing the services of respondent Henderson
Dist. as a “ground” or “field” broker in the purchase of fresh fruits and
vegetables from numerous sellers. Respondent Henderson Dist. per-
forms valuable services for respondent Bohack and. other buyers by
furnishing information concerning market conditions, by maintaining
contact with various sellers, by inspecting and selecting specified qual-
ities and quantities of fresh fruits and vegetables, by negotiating pur-
chases of said products at the most favorable prices and by arranging
pool car shipments from various sellers. Respondent Henderson Dist.,
in performing the services enumerated above, has been and is now
acting as an agent or representative of respondent Bohack and other
buyers. In such capacity, Henderson Dist. is subject to and under the
direct or indirect control of Bohack and other buyers of fresh fruits and
vegetables in transactions with sellers. In connection with such transac-
tions, respondent Henderson Dist. has been and is now collecting and
receiving brokerage, commissions or other compensation from sellers of
fresh fruits and vegetables.

PAR. 8. Respondent Bohack and other buyers have received and are
now receiving valuable “ground” or “field” broker services from
respondent Henderson Dist. without paying, either directly or indi-
rectly, any brokerage, commissions or other compensation to said
broker. At the same time, respondent Henderson Dist. has been and is
now collecting and receiving, directly or indirectly, brokerage, commis-
sions or other compensation from sellers, when, in fact, it has been and
is now acting for or in behalf of respondent Bohack and other buyers, or
has heen and is now subject to the direct or indirect control of respon-
dent Bohack and other buyers.

PAR. 9. The aforesaid acts and practices of respondents and each of
them in receiving and accepting, directly or indirectly, anything of value
as a commission, brokerage or other compensation or any allowance or
discount in lieu thereof from sellers, are in violation of subsection (¢) of
Section 2 of the Clayton Act, as amended by the Robinson-Patman Act.

Commissioners Elman and Nicholson dissented and filed dissenting
statements.*

Commissioners Dixon and MacIntyre filed separate statements.*

*For reasons of economy, the text of the dissenting statements of Commissioners Elman and Nicholson and the text of

the separate statements of Commissioners Dixon and MacIntyre are not published herein. However, they appear at 81
F.T.C. 203-216, Docket 8789. .
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INITIAL DECISION [IN DOCKET 8787] ON RESPONDENTS MOTION

FOR SUMMARY DECISION UNDER SECTION 3.24 OF THE COMMIS-

SION’S RULES OF PRACTICE BY RAYMOND J. LYNCH, AD-
MINISTRATIVE LAW JUDGE

JULY 30, 1973

PRELIMINARY STATEMENT

On July 10, 1969, the Commission issued a complaint in the above-
entitled proceeding, charging the respondents with violations of Sub-
section (c) of Section 2 of the Clayton Act, as amended by the
Robinson-Patman Act.' On June 26, 1972, respondents filed their an-
swer to the complaint and denied the allegations contained therein.
Pretrial conferences and discovery proceedings were held both on and
off the record from May 22, 1972 to May 14, 1973. On June 4, 1973,
respondents filed a motion for summary decision pursuant to Section
3.24 of the Commission’s Rules of Practice. Counsel supporting the
complaint, on June 18, 1973, filed a reply thereto. In addition, respond-
ents’ requests for admissions were answered by counsel supporting the
complaint, briefs were filed and stipulation entered into between the
parties.

The Complaint

The complaint alleges that:

In the course and conduct of its business, respondent Bohack has been and is now
utilizing the services of respondent Henderson Dist. as a “ground” or “field” broker in the
purchase of fresh fruits and vegetables from numerous sellers. Respondent Henderson
Dist. performs valuable services for respondent Bohack and other buyers by furnishing
information concerning market conditions, by maintaining contact with various sellers, by
inspecting and selecting specified qualities and quantities of fresh fruits and vegetables,
by negotiating purchases of said products at the most favorable prices and by arranging
pool car shipments from various sellers. Respondent Henderson Dist., in performing the
services enumerated above, has been and is now acting as an agent or representative of
respondent Bohack and other buyers. In such capacity, Henderson Dist. is subject to and
under the direct or indirect control of Bohack and other buyers of fresh fruits and
vegetables in transactions with sellers. In connection with such transactions, respondent
Henderson Dist. has been and is now collecting and receiving brokerage, commissions or
other compensation from sellers of fresh fruits and vegetables.

Respondent Bohack and other buyers have received and are now
receiving valuable “ground” or “field” broker services from respondent

_Henderson Dist. without paying, either directly, or indirectly, any
brokerage, commissions or other compensation to said broker. At the

same fime, respondent Henderson Dist. has been and is now collecting

' This matter was pending in United States Distriet Court for the Northern District of Illinois and the Seventh Circuit
Court of Appeals from Aug. 11, 1969 to Mar. 29, 1972.
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and receiving, directly or indirectly, brokerage, commissions or other
compensation from sellers, when, in fact, it has been and is now acting
for or in behalf of respondent Bohack and other buyers, or has been and
is now subject to the direct or indirect control of respondent Bohack and
other buyers, and that as a result of these business practices,
respondents have violated Subsection (¢) of Section 2 of the Clayton
Act, as amended by the Robinson-Patman Act.

Admissions by Counsel Supporting the Complaint

Pursuant to respondents’ request for admissions of complaint coun-
sel’s contentions of law and fact, counsel supporting the complaint admit
that: o

1. Buyer respondent does not own or have any financial or other
interest in the business of either of the broker respondents, and does
not in any way share in the profits or losses of either of the broker
respondents.

2. No director, officer or employee of buyer respondent owns all or
any part of either of the broker respondents, or has any financial
or other interest in the business of either of the broker respondents or
shares in any way in the profits or losses of either of the broker
respondents.

3. No broker respondent is a director, officer, manager or share-
holder of buyer respondent or other buyers; and no director, officer or
employee of buyer respondent is a director, officer, manager or
shareholder of either of the broker respondents.

4. There are no common officers, directors, shareholders, employees
or other personnel between respondent brokers and respondent sellers.

5. Broker respondents have not entered into any express contract or
agreement to act as an agent, representative or other intermediary of
buyer respondent or other buyers or for or in behalf of, or subject to the
direct or indirect control of buyer respondent or other buyers.

6. The broker respondents were independently owned and managed
business entities which performed bona fide brokerage functions of
benefit to both buyers and sellers; and were not so-called “dummy
brokers.” Except as to words “bona fide” and “and is not a so-called
‘dummy broker’ .” Neither admit or deny “bona fide” because term is
not defined with specificity with respect to the words “brokerage func-
tions” which it modifies. Admit “is not a so-called ‘dummy broker’ ” as
that term is defined in FTC v. Henry Broch & Co., 363 U.S. 166,
168-169 (1960). v

7. Complaint counsel expect to prove that the broker respondents
acted as agent or representative for, or in behalf of or subject to the
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direct or indirect control of respondent buyer and other buyers by
inference from the following:

(a) That respondent buyer and other buyers have “utilized” the
services of the respondent brokers as “ground” or “field” brokers in the
purchase of fresh fruits and vegetables and usually not the services of
other “ground” or “field” brokers.

(b) That the respondent brokers perform services which are valuable
to respondent buyer and other buyers by (i) furnishing information
concerning market conditions; (i) maintaining contact with variuos
sellers; (iii) inspecting and selecting specified qualities and quantities of
fresh fruits and vegetables; and (iv) negotiating purchases of specified
qualities and quantities of fresh fruits and vegetables.

8. Respondent buyer and other buyers have not paid brokerage or
other compensation to the broker respondents and such brokerage has
been paid by sellers.

9. Complaint counsel do not contend that the buyer respondent has
received or accepted any monetary payments or anything of value other
than benefits complaint counsel contend arise from broker respondents’
performance of the functions referred to in Paragraph 7, supra.

10. Complaint counsel expect to offer no evidence that the acts and
~ practices of respondents alleged in the complaint in this matter have
resulted in price discrimination or may be substantially to lessen com-
petition or tend to create a monopoly or injure, destroy or prevent
competition. Complaint counsel do contend that the acts and practlces
alleged are unfair.

Stipulation of the Parties

In addition to the agreement of the parties with respect to the
respondents’ request for admissions and counsel supporting the com-
plaint’s reply thereto, for the purpose of presenting the legal issue, it
was agreed that a stipulation would be entered into, which follows:

A. If, as a matter of law, complaint counsel must prove any one or
more of the matters set forth in Paragraphs 1 through 6, then the
proposed evidence referred to in Paragraphs 7 and 8 of the admissions of
complaint counsel does not raise a material issue of fact.

B. If, as a matter of law, complaint counsel must prove that buyer
respondent has received or accepted any monetary payments or any-
thing of value other than the services described in Paragraph 7(b) then
the proposed evidence referred to in Paragraphs 7 and 8 of the admis-
sions of complaint counsel does not raise a material issue of fact.

C. If, as a matter. of law, complaint counsel must prove that the acts
and practices of respondents have resulted in price discrimination or
may be substantially to lessen competition or tend to create a monopoly
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or injure, destroy or prevent competition, then the proposed evidence
referred to in Paragraphs 7 and 8 of the admissions of complaint counsel
does not raise a material issue of fact.

D. If, as a matter of law, the proposed evidence of complaint counsel
set forth in Paragraph 7 of the admissions of complaint counsel does not
establish that the broker respondents acted as agent, representative or
other intermediary for, or in behalf of, or subject to the direct or
indirect control of buyers, then there is no genuine issue as to material
facts in this matter.

Contention of the Parties

Counsel supporting the complaint contend that Section 2(c) should be
extended to apply to any situation in which it can be concluded, after
analysis of the details of a broker’s business and of the businesses of the
sellers and buyers with whom he has done business, that the buyer
realized greater benefits from the broker’s services than did the seller.
Complaint counsel contend that, on the basis of such a conclusion, it can

"be further implied that the broker was “acting in fact for or in behalf” of

the buyer within the meaning of the statute and that, therefore, unless
the buyer has paid any fee charged by the broker, the statute was
violated. '

Respondents’ counsel contend that to establish a Section 2(¢) viola-
tion, complaint counsel must show that one aspect of the transactions at
issue was for the respondent buyer “to receive or accept” something of
value “as a commission, brokerage or other compensation, or any
allowance or discount in lieu thereof.” Complaint counsel, however, do
not assert that the buyer has received or accepted any allowance or
discount in lieu of brokerage commission or other compensation.
Rather, they simply contend.that the buyer receives benefits from
various brokerage functions performed by the respondent brokers.

As a matter of statutory construction, the benefits inherent in the
performance of brokerage functions cannot constitute something of
value as “a commission, brokerage, or other compensation, or any
allowance or discount in lieu thereof.” The “thing of value” referred to in
Section 2(c) means something paid as compensation for brokerage
services, not the benefits of the performance of the brokerage function
or the brokerage services themselves. If the brokerage services them-
selves can constitute the “thing of value,” then the whole clause is a
meaningless redundancy because that “thing of value” is inherent in
every transaction. To adopt complaint counsel’s view would be to hold
that Congress wrote a meaningless clause into Section 2(c).

The Issue
There is no dispute as to the material facts that prevent a determina-
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tion of the legal issue to wit: based upon counsel supporting the com-
plaint’s admissions with respect to respondents’ actions, would
respondents’ conduct be in violation of the Clayton Act?

FINDINGS OF FACT

Respondent H. C. Bohack Co., Inc., hereinafter referred to as
“Bohack,” is a corporation organized, existing and doing business under
and by virtue of the laws of the State of New York with its office and
principal place of business located at 4825 Metropolitan Avenue, Brook-
Iyn, N.Y.

Respondent Bohack has been and is now engaged primarily in the
retailing of food products and articles for personal and household use
and operates a large number of retail supermarkets. As of Jan. 27, 1968,
Bohack operated approximately 166 supermarkets. Bohack’s volume of

business is substantial, totalling in excess of $207 million annually.

Respondent Henderson Distributing Co., Inc., hereinafter referred
to as “Henderson Dist.,” is a corporation organized, existing and doing
business under and by virtue of the laws of the State of Florida with its
office and principal place of business located at State Farmers Market,
Pahokee, Fla.

Respondent Vinson Henderson, an individual, is president of corpo-
rate respondent Henderson Dist. and is located at the same address as
said corporate respondent and owns all or substantially all of its stock.
He formulates, directs and controls the acts, practices and policies of
said corporate respondent, including the acts and practices hereinafter
described.

Respondent Henderson Dist. has been and is now engaged in busmesa
primarily as a “ground” or, “field” broker effecting sales of fresh fruits
and vegetables by sellers located in the State of Florida, and purchases
by buyers located in various States of the United States other than the
State of Florida. In such capacity, respondent has demanded and re-
ceived commissions, brokerage or other compensation in connection
with effecting purchases and sales of fresh fruits and vegetables. The
annual volume of business of Henderson Dist., in its capacity as a
“oround” or “field” broker in effecting purchases and sales of fresh fruits
and vegetables, is substantial.

Respondent Henderson Dist., in the course and conduct of its busi-
ness as a “ground” or “field” broker, has been and is now effecting sales
of fresh fruits and vegetables by sellers located in the State of Florida
and purchases by buyers located in various States of the United States
other than the State’of Florida in commerce, as “commerce” is defined
in the Clayton Act. Said respondent has transported or caused such
products to be transported from the sellers’ places of business to the
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buyers’ places of business located in other states. Thus, there has been,
at all times mentioned herein, a continuous course of trade in commerce
in effecting purchases and sales of such products by said respondent
Henderson Dist.

In the course and conduct of its business for the past several years,
respondent Bohack has purchased, distributed and resold, and is now
purchasing, distributing and reselling, food products and other articles
for personal and household use, including fresh fruits and vegetables, in
commerce, as “commerce” is defined in the Clayton Act, which it pur-
chased from sellers located in several States of the United States other
than the State of New York in which respondent Bohack is located.
Bohack purchases these food products, including fresh fruits and vege-
tables, and causes them to be transported from the growing areas or
packing plants of sellers located in various States of the United States to
Bohack’s warehouses and retail stores in the State of New York. Thus,
there has been and is now a continuous course of trade in commerce in
the purchase and resale of said food products by respondent Bohack.

Performance of Normal Brokerage Services

From the very adoption of the section, it has been recognized that
both buyers and sellers benefit from performance of normal brokerage
services by independent brokers and that the existence of such benefits
is no legal or factual basis for inferring the existence of a relationship of
agency between the broker and a buyer receiving such benefits. As the
Commission said in Great Atlantic and Pacific Tea Co., 26 F.T.C. 486,
506-507 (1930):

In the course of conducting his business a broker must and does also render services to
buyers—but those services, unlike the services rendered to the respondent by its field
buying agents, are not buying services. A broker is not employed by buyers. He is
employed and paid by sellers as their selling agent and he represents his seller-principals
only. His activities in connection with his representation of his seller-principals are
controlled by them, but, paradoxieally, because of the broker’s anomalous position as an
independent sales agent in business for himself, he does act for buyers in a sense and heis
subject to a degree of control on their part.

This results from requests by buyers that brokers report complaints to their seller-
principals, that brokers communicate cancellations of orders to their seller-principals, that
brokers submit to their seller-principals offers of buyers to purchase commodities at
prices stipulated by buyers, that brokers endeavor to make up “pool” cars of merchandise
among several buyers so that the buyers may obtain the advantage of quantity prices and
carload rates of freight, that brokers obtain quotations of prices from their seller-
principals for the consideration of buyers, and, perhaps, in other ways. Naturally it is to
the mutural interest and advantage of brokers and sellers to maintain the good will of
their common customers, and brokers generally endeavor to comply with the reasonable
requests of buyers along the lines indicated. In the course of negotiating sales from seller
to buyer and bringing them into agreement brokers are necessarily guided somewhat by
instructions from each, but in the essential particular of selling commodities and consum-
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matmg sales they act’for and are controlled by the latter alone, who in the absence of a .
* contract may dlscharge them and substitute new brokers in thelr places at any. time.

: Complamt counsel contend that respondent buyer usually uses the
. services. of the respondent brokers rather than the services of other

" ,brokers inthe purchase of fresh fruits and Vegetables This fact; if true,

hardly estabhshes agency. It is certamly not unusual for a buyer to do,f

- business more frequently with one supplier than another and the fact

* that he does so does not estabhsh that the. suppher he selects is hlsf

agent. It certainly was not'the intention of the statute to requxre a

~buyer to spread his business among several brokers. In fact, in Tillie

 Lewis Foods, Inc., et al, 65 F.T.C. 1099, 1136 (1964), the Commission
" expressly approved the seller’s payment of brokerage to a broker,

: - Bushey & Wright, on sales to a large buyer ‘with whom the broker had
. had a “personal relat10nsh1p for many years datlng back to the tlme ‘

- when the buyer and broker were the same entity.

- The “field broker” aspect of Tillie Lewis Foods supm is partlcularly i
enhghtenmg as to the lack of probity, for the purpose of estabhshmg

‘agency, of the facts relied on by complaint counsel. The Commission, in-~

" holding that seller payment of brokerage did not violate Section 2(c),
* described the broker’s activity in a discussion which shows that broker-
. age services which benefit both buyers and sellers do not estabhsh a
- violation of Section 2(c): . e ‘
# % * the local broker and the purchaser are generally located at consxderable dlstances
from the canners. A small canner, with a limited or no sales force, is thus unable £6 make

vknown ‘to these potential purchasers information concerning: his production capablhtxes
‘and the stock which he has available. On.the other hand, the field broker, by reason of his’

: locatlon and constant contact with all canners in his'area, maintains this 1nformatlon ona. -
.- current basm Through bulletins, letters and principally by telephone he relays this

: mformatxon regularly to numerous local brokers. The field broker, Lupon receipt_of an
order from a local broker or direct purchaser may split the order up among several small
. canners and’ coordmate the poollng of each canner’s share in shipment to the ‘purchaser.

- The seller compensates the field broker for these services by a commission which i is usually [

indicated as a deduection on’ the invoice. [65 F.T.C. at 1132] ‘
" These ﬁndmgs as to the legitimate brokerage functions of shlpplng pomt
‘brokers which are not violative of Section 2(c) are sufficiently close to a

~ number of the admitted contentions of Paragraph 7 of the admlssmns as

to demonstrate that the contentlons themselves, even if- established,
would not, under Commission precedents carry the burden necessary
~to sustain a violation here.
. In short, the: facts by which complamt counsel seek to estabhsh o
-agency of the broker respondents for buyers are nothing more than a
- description of the functions necessarily and historically performed by
- brokers actlng as independent intermediaries bringing buyer and seller
together. It is the essence of the business operatlons of independent
] brokers that they negotlate sales transactions and in the course of such -
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broker respondents and other 1ndependent brokers could not provxde
~such benefits, they, of course, would not be competitive with other

forms of dlstnbutlon such as commission merchants, wholesalers, the
seller’s own sales force and the hke and wou]d in time, dlsappear from :

. the competltlve arena.

CONCLUSIONS

The leglslatlve hlstory of Section 2(c) demonstrates conclusively that .
the only purpose of the statute is to prevent price discrimination among
customers of the same seller which arises when the seller pays broker:
age direct to a buyer or indirectly to the buyer through a dummy or
nominee broker of the buyer. The effect of this legislative history upon
the proper construction of the statute has, furthermore, been confirmed -
by the United States Supreme Court in Federal Trade Commission v.
Henry Broch & Co., 363 U.S. 166 (1960). That case involved a preferen-
tial allowance granted by a seller direct to a buyer in lieu of brokerage
The allowance was found to have resulted in a price discrimination in
favor of the buyer and to be, therefore, within the prohibitive scope of
Section 2(c). With respect to the proper construction of Section 2(c), the

Court affirmed that:

The Robinson-Patman Act was enacted in 1986 to curb and prohibit all devices by Wthh
large .buyers gained discriminatory preferences over smaller ones by virtue of their
greater purchasing power. [363 U.S. at 168]

It further affirmed with respect to Section 2(c) that:

One of the favorite means of obtaining an indireet concession was by settmg up “dummy”
brokers who were employed by the buyer and who, in many cases, rendered no services.

The large buyers demanded that the seller pay “brokerage” to these fictitious brokers who
then turned it over to their employer. This practice was one of the chief targets of § 2(c) of
the Act. But it was not the only means by which the brokerage function was abused and
Congress in its wisdom phrased § 2(c) broadly, * * * to cover * * * all other means by
which brokerage could be used to effect price discrimination. [363 U.S. at 169]

A summary decision for respondents is appropriate even though
complaint counsel state in response to the request for admlssmns that

- they intend to eclaim that payment of brokerage by sellers in the cir-
cumstances of this case is unfair. The basis for this claim is unclear,
“although apparently complaint counsel believe buyers receive greater
benefits from the services of these brokers than do sellers. This beliefi Is,
in the opinion of the administrative law judge, unfounded. In any eVen_t,
it is quite immaterial to this proceeding because this proceeding is
brought under Section 2(c) of the Robinson-Patman Act, not under
Section 5 of the Federal Trade Commission Act. Section 2(c) is not and
was never intended to be a vehicle through which the Federal Trade
Commission would substitute its judgments for those of the market
place to determine when independent brokers should be pald and by
whom. The Commission’s only function under Section 2((:) is to deter-
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S mine whether an abuse of brokerage ex1sts whlch results or is hkely to

 result in price discrimination; there is no such result or hkehhood of such L

- aresult involved in this proceeding.: ERRCRIL

. -To establish a Section 2(c) v1olat10n complamt counsel must show —

that one aspect of the transactions at issue was for the respondent buyer
“to receive or accept” something of value “as a commission, brokerage -

. or other compensation, or any allowance or discount in lieu thereof.”
- Complaint counsel, however, do not assert that the- buyer has received
oraccepted any allowance or discount in lieu of brokerage commission or
other compensation. Rather, they simply contend that the buyer:re-

ceives benefits from various brokerage functions performed by the
respondent brokers. The “thing of value” referred to in Section 2(c)
means something paid as compensation for brokerage services, not the -

benefits of the performance of the brokerage function or the brokerage - -
services themselves. If the brokerage services themselves can consti-. e

tute the “thing of value,” then the whole clause is a meaningless redun-
dancy because that “thing of value” is inherent in every transaction.
- Review of the full range of cases decided under Section 2(c) reveals no -

support for complaint counsel’s theory. For example, in Webb- Crawford
Co., et al. v. F.T.C., 109 F.2d 268 (5th Cir. 1940), the brokerage

services provided by Damel Brokerage Company to Webb-Crawford
- were not the consideration as to which a violation was found; brokerage
partnership distributions were the illegal considerations. In Indepen-
dent Grocers Alliance Distributing Co., 203 F.2d 941 (Tth Cir. 1953),
dividends and advertising allowances were found illegal. In Broch,
supra, of course, the illegal consideration was a cash discount. But in
none of the adjudicated 2(c) cases is the brokerage service itself the
illegal consideration. In the more than 37 years since the enactment of
Section 2(c), the Commission has litigated hundreds of cases charging
violations of that section. In none of those cases has a buyer or seller
been held to violate the section on the theory that the brokerage ser-
vices themselves could be the “thing of value” received “as a commis-
sion, brokerage, or other compensation, or* * *allowance or discount in
lieu thereof.”

In prior Section 2(c) litigation, the Commission consistently has re-
garded the “thing of value” as the payment received or entitled to be '
received by the broker as compensation for his services and has found a
violation only where that thing of value was passed on to the buyer. As
complaint counsel can point to no such passing on from respondent
brokers to respondent-buyer of anything of value outside the legitimate
brokerage function, another essential element of proof of a 2(c) violation
is absent.

The Federal Trade Commission has jurisdiction of and over re-
spondents and the subject matter of this proceeding.
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ORDER

1t is ordered, That respondents’ motion for summary decision be, and
the same hereby is, granted.

It is further ordered, That the complaint herem be, and the same
hereby is, dismissed in its entirety.

Appearances

For the Commission: Louis R. Sernoff, Lewis F. Parker, Francis C.
Mayer, Martin A. Rosen, James C. Donoghue and Eliot G. Disner.

For the respondents: McDermott, Will & E'mery, Chicago, Ill. for
Jewel Companies, Inc. Collier, Shannon, Rill & Edwards, Wash., D.C.
for Jack Stires, Inc. and John C. Stires II.

COMPLAINT IN DOCKET NoO. 8788

The Federal Trade Commission, having reason to believe that the
parties respondent named in the caption hereof, and hereinafter more
particularly described, have been and are violating the provisions of
Subsection () of Section 2 of the Clayton Act, as amended, (15 U.S.C.
Section 13) hereby issues its complaint, stating its charges with respect
thereto as follows: ‘

PARAGRAPH 1. Respondent Jewel Companies, Inc., hereinafter re-
ferred to as “Jewel” is a corporation organized, ex1st1ng and doing
business under and by virtue of the laws of the State of New York with
its office and principal place of business located at 135 South LaSalle
Street, Chicago, Ill.

PAR. 2. Respondent Jewel has been and is now engaged primarily in
the retailing of food products and other articles for personal and house-
hold-use and .operates a large number of retail stores, including super-
markets, grocery stores, drugstores, department stores, retail pantries
and home service routes. As of January 29, 1968, Jewel operated ap-
proximately 364 grocery stores in various States of the United States.
Respondent Jewel is also engaged in the wholesale food business.
Jewel’s volume of business is substantial, totalling in excess of $1.2
billion annually.

PAR. 3. Respondent Jewel, in the operation of its retail and wholesale
food business, purchases large quantities of fresh fruits and vegetables
from numerous sellers located throughout the United States for resale
to its customers. Most of these fresh fruits and vegetables are pur-
chased by J.E. Perishables, a division of respondent Jewel, with offices
located at 1955 West North Avenue, Melrose Park, IlI.

PAR. 4. Respondent Jack Stires, Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of the State
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of California with its office and principal place of business located at 795
Desert Gardens Drive, El Centro, Calif.

Respondent John C. Stires II, an individual, is president of corporate
respondent Jack Stires, Inc., and is located at the same address as said
corporate respondent and owns all or substantially all of its stock. He
formulates, directs and controls the acts, practices and policies of said
corporate respondent, including the acts and practices hereinafter de-
seribed.

PAR. 5. Respondent Jack Stires, Inc. has been and is now engaged in
business primarily as a “ground” or “field” broker effecting sales of
fresh fruits and vegetables by sellers located in the States of California
and Arizona, and purchases by buyers located in various States of the
United States other than the States of California and Arizona. In such
capacity, respondent has demanded and received commissions, broker-
age or other compensation in connection with effecting purchases and
sales of fresh fruits and vegetables. The annual volume of business of
Jack Stires, Inc. in its capacity as a “ground” or “field” broker in
effecting purchases and sales of fresh fruits and vegetables is substan-
tial.

PAR. 6. Respondent Jack Stires, Inc., in the course and conduct of its

business as a “ground” or “field” broker, has been and is now effecting
sales of fresh fruits and vegetables by sellers located in the States of
California and Arizona and purchases by buyers located in various
States of the United States other than the States of California and
Arizona in commerce, as “commerce” is defined in the Clayton Act. Said
respondent has transported or caused such products to be transported
from the sellers’ places of business to the buyers’ places of business
located in other states. Thus, there has been, at all times mentioned -
herein, a continuous course of trade in commerce in effecting purchases
and sales of such products by said respondent Jack Stires, Inc.

PAR. 7. In the course and conduct of its business for the past several
years, respondent Jewel has purchased, distributed and resold, and is
now purchasing, distributing and reselling, food products and other
articles for personal and household use, including fresh fruits and veg-
etables, in commerce, as “commerce” is defined in the Clayton Act,
which it purchased from sellers located in several States of the United
States other® than the State of Illinois in which respondent Jewel is
located. Jewel purchases fresh fruits and vegetables and causes them to
be transported from the growing areas or packing plants of sellers
located in various States of the United States to Jewel’s warehouses and
retail stores in the State of Illinois and various other States in the
United States. Thus, there has been and is now a continuous course of
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trade in commerce in the purchase and resale of said food products by
respondent Jewel.

PAR. 8. In the course and conduct of its business, respondent Jewel
has been and is now utilizing the services of respondent Jack Stires, Inc.
as a “ground” or “field” broker in the purchase of fresh fruits and
vegetables from numerous sellers. Respondent Jack Stires, Inec. per-
forms valuable services for respondent Jewel and other buyers by
furnishing information concerning market conditions, by maintaining
contact with various sellers, by inspecting and selecting specified qual-
ities and quantities of fresh fruits and vegetables and by negotiating
purchases of said products at the most favorable prices. Respondent
Jack Stires, Inc., in performing the services enumerated above, has
been and is now acting as an agent or representative of respondent
Jewel and other buyers. In such capacity, Jack Stires, Inc. is subject to
and under the direct or indirect control of Jewel and other buyers of
fresh fruits and vegetables in transactions with sellers. In connection
with such transactions, respondent Jack Stires, Inc. has been and is now
collecting and receiving brokerage, commissions or other compensation
from sellers of fresh fruits and vegetables.

In addition, respondent Jewel has been and is now utilizing the
services of John P. Storm, a California corporation, located at 314 E.
John Street, Salinas, Calif., as a “ground” or “field” broker in the
purchase of fresh fruits and vegetables from numerous sellers. In such
capacity, John P. Storm performs the same or substantially the same
services for respondent Jewel as those performed by Jack Stires, Inc.
for respondent Jewel, described above, while acting as an agent or
representative of respondent Jewel and subject to and under the direct
or indirect control of respondent Jewel in transactions with sellers. In
connection with such transactions, John P. Storm has been and is now
collecting and receiving brokerage, commissions or other compensation
from sellers of fresh fruits and vegetables.

PAR. 9. Respondent Jewel and other buyers have received and are
now receiving valuable “ground” or “field” broker services from re-
spondent Jack Stires, Inc. without paying, either directly or indirectly,
any brokerage, commissions or other compensation to said broker. At
the same time, respondent Jack Stires, Inc. has been and is now collect-
ing and receiving, directly or indirectly, brokerage, commissions or
other compensation from sellers, when, in fact, it has been and is now
acting for or in behalf of respondent Jewel and other buyers, or has been
and is now subject to the direct or indirect control of respondent Jewel
and other buyers.

Moreover, respondent Jewel has received and is now receiving valu-
able “ground” or “field” broker services from John P. Storm without
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paying, either directly or indirectly, any brokerage, commissions or
other compensation to said broker. At the same time, John P. Storm has
been and is now collecting and receiving, directly or indirectly, broker-
age, commissions or other compensation from sellers, when, in fact, it
has been and is now acting for or in behalf of respondent Jewel or has
been and is now subject to the direct or indirect control of respondent
Jewel.

PAR. 10. The aforesaid acts and practices of respondents and each of
them in receiving and accepting, directly or indirectly, anything of value
as a commission, brokerage or other compensation or any allowance or
discount in lieu thereof from sellers, are in violation of Subsection (c) of
Section 2 of the Clayton Act, as amended by the Robinson-Patman Act.

Commissioners Elman and Nicholson dissented and filed dissenting
statements.*

Commissioners Dixon and MacIntyre filed separate statements.*

INITIAL DECISION [IN DOCKET 8788] BY ANDREW C. GOODHOPE,
ADMINISTRATIVE LAW JUDGE

AUGUST 1, 1973
PRELIMINARY STATEMENT

The complaint in this matter was issued by the Commission on July
10, 1969. Thereafter extended litigation took place both in the courts
and before the Commission itself. On June 2, 1972, respondents filed
answers to the complaint in which they admitted certain allegations in
the complaint but denied that they had violated Section 2(c) of the
Robinson-Patman Act as alleged in the complaint. The matter was
assigned to the undersigned administrative law judge on Apr. 13, 1973.
Extensive pretrial preparations have been made and on June 4, 1973,
the respondents filed a motion for summary decision pursuant to Section
3.24 of the Rules of Practice of the Commission. This motion was
predicated upon respondents’ request for admissions of complaint coun-
sel’s contentions of law and fact, the response of complaint counsel to
such request and a stipulation entered into between complaint counsel
and counsel for the respondents, all of which are a part of the record
herein. The respondents’ motion for summary decision and opposition
thereto have been fully briefed. Based upon the complaint, respondents’
answers thereto, the request for admissions and the response thereto
and the stipulation entered into between the parties, the administrative
law judge makes the following findings of fact.

*For reasons of economy, the text of the dissenting statements of Commissioners Elman and Nicholson and the text of
the separate statements of Commissioners Dixon and MacIntyre are not published herein. However, they appear at 81
F.T.C. 203-216, Docket 8789.
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FINDINGS OF FACT

1. Respondent Jewel Companies, Inc. (Jewel) is a corporation or-
ganized, existing and doing business under and by virtue of the laws of
the State of New York with its office and principal place of business
located at 135 S. LaSalle Street, Chicago, Il1.

2. Respondent Jewel is primarily engaged in the retailing of food
products and other articles for personal and household use which it sells
through a large number of retail stores, including supermarkets, gro-
cery stores, drug stores, department stores, retail pantries and home
service routes. As of Jan. 29, 1968, Jewel operated approximately 364
grocery stores in the United States. It is also engaged in the wholesale
food business. Its volume of business is substantial, totaling in excess of
one billion dollars annually.

3. Respondent Jewel purchases large quantities of fresh fruits and
vegetables from numerous sellers throughout the United States for
resale through its retail stores and to other retailers. Most of these
purchases are made by J.E. Perishables, a division of Jewel, located in
Melrose Park, Ill.

4. Respondent Jack Stires, Inc. is a corporation organized, existing
and doing business under and by virtue of the laws of the State of
California with its principal place of business located at 795 Desert
Gardens Drive, El Centro, Calif.

5. Respondent John C. Stires II is an individual and president of
corporate respondent Jack Stires, Inc., owns substantially all of its
stock and formulates, directs and controls the acts, practices and
policies of Jack Stires, Inc., including the acts and practices hereinafter
described.

6. Respondent Jack Stires, Inc. has been and is now engaged in
business primarily as a “ground” or “field” broker effecting sales of
fresh fruits and vegetables by sellers located in the States of California
and Arizona, and purchases by buyers located in various States of the
United States other than the States of California and Arizona. In such
capacity, respondent has demanded and received commissions, broker-
age or other compensation in connection with effecting purchases and
sales of fresh fruits and vegetables. The annual volume of business of
Jack Stires, Inc. in its capacity as a “ground” or “field” broker in
effecting purchases and sales of fresh fruits and vegetables is substan- -
tial.

7. Respondent Jewel and respondent Jack Stires, Inc. are both en-
gaged in commerceé as “commerce” is defined in the Clayton Act.



1248 FEDERAL TRADE COMMISSION DECISIONS
Initial Decision 83 F.T.C.

Admissions

As a result of respondents’ request for admissions and complaint
counsel’s response thereto: ,

1. Buyer respondent does not own or have any financial or other
interest in the business of either of the broker respondents, and does
not in any way share in the profits or losses of either of the broker
respondents.

2. No director, officer or employee of buyer respondent owns all or
any part of either of the broker respondents, or has any financial or
other interest in the business of either of the broker respondents or
shares in any way in the profits or losses of either of the broker
respondents. v

3. No broker respondent is a director, officer, manager or sharehol-
der of buyer respondent or other buyers; and no director, officer or
employee of buyer respondent is a director, officer, manager or
shareholder of either of the broker respondents.

4. There are no common officers, directors, shareholders, employees
or other personnel between respondent brokers and respondent buyers.

5. Broker respondents have not entered into any express contract or
agreement to act as an agent, representative or other intermediary of
buyer respondent or other buyers or for or in behalf of, or subject to the
direct or indirect control of buyer respondent or other buyers.

6. The broker respondents were independently owned and managed
business entities which performed bona fide brokerage functions of
benefit to both buyers and sellers; and were not so-called “dummy
brokers.”

7. Complaint counsel expect to prove that the broker respondents
acted -as agent or representative for, or in behalf of or subject to the
direct or indirect control of respondent buyer and other buyers by
inference from the following:

(a) That respondent buyer and other buyers have “utilized” the
services of the respondent brokers as “ground” or “field” brokers in the
purchase of fresh fruits and vegetables and usually not the services of
other “ground” or “field” brokers.

(b) That respondent brokers perform services which are valuable to
respondent buyer and other buyers by (i) furnishing information con-
cerning market conditions, (ii) maintaining contact with various sellers,
(iii) inspecting and selecting specified qualities and quantities of fresh
fruits and vegetables and (iv) negotiating purchases of specified qual-
ities and quantities of fresh fruits and vegetables.

8. Respondent buyers and other buyers have not paid brokerage or
other compensation to the broker respondents and such brokerage has
been paid by sellers.
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9. Complaint counsel does not contend that the buyer respondents
have received or accepted any monetary payments or anything of value
other than benefits complaint counsel contend arise from broker re-
spondents’ performance of the functions referred to in Paragraph 7,
supra.

10. Complaint counsel expect to offer no evidence that the acts and
practices of respondent alleged-in the complaint in this matter have
resulted in price discrimination or may be substantially to lessen com-
petition or tend to create a monopoly or injure, destroy or prevent
competition. Complaint counsel do contend that the acts and practices
alleged are unfair. ~

At the same time as making the admlssmns set forth above, complaint
counsel entered into a stlpulatlon with counsel for the respondents as
follows: :

A. If, as a matter of law, complaint counsel must prove any one or
more of the matters set forth in Paragraphs 1 through 6, then the
proposed evidence referred to in Paragraphs 7 and 8 of the admissions of
complaint counsel does not raise a material issue of fact.

B. If, as a matter of law, complaint counsel must prove that buyer
respondent has received or accepted any monetary payments or any-
thing of value other than the services described in Paragraph 7(b) then
the proposed evidence referred to in Paragraphs 7 and 8 of the admis-
sions of complaint counsel does not raise a material issue of fact.

C. If, as a matter of law, complaint counsel must prove that the acts
and practices of respondents have resulted in price discrimination or
may be substantially to lessen competition or tend to create a monopoly
or injure, destroy or prevent competition, then the proposed evidence
referred to in Paragraphs 7 and 8 of the admissions of complaint counsel
does not raise a material issue of fact.

D. If, as a matter of law, the proposed evidence of complaint counsel
" set forth in Paragraph 7 of the admissions of complaint counsel does not
establish that the broker respondents acted as agent, representative or
other intermediary for, or in behalf of, or subject to the direct or
indirect control of sellers, then there is no genuine issue as to material
facts in this matter. '

Paragraphs 8 and 9 of the complaint charge the two corporate re-
spondents and the individual respondent with violations of Section 2(c)

of the Clayton Act as follows:

PARAGRAPH EIGHT: In the course and conduct of its business, respondent Jewel has
been and is now utilizing the services of respondent Jack Stires, Inc. as a “ground” or
“field” broker in the purchase of fresh fruits and vegetables from numerous sellers.
Respondent Jack Stires, Inc. performs valuable services for respondent Jewel and other
buyers by (1) furnishing information concerning market conditions, by (2) maintaining
contaet with various sellers, (3) by inspecting and selecting specified qualities and quan-
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”‘"tltles of fresh frmts and vegetables and’ by (4) negotlatmg purchases of said products at ; .

. the most favorable prices. Respondent Jack Stires, Inc., in- performmg the services .
enumerated above, has been and is now actmg as @n agent or representative of respondent L

Jewel and other:buyers.' In such capacity,-Jack Stires, Inc: is subject to and under: the
direct or indirect control of Jéwel and. other: buyers ‘of fresh. fruits and vegetables in-:
transactions with sellers. In connection with such transactions, respondent Jack Stires, '
Inc.: has been and is now collecting and receiving brokerage commlssmns ‘or other
: compensatlon from’ sellers of fresh fruits and vegetables
In ‘addition, respondent Jewel has been and is now utilizing the services of John P.
Storm, a California corporation, located at 314 E. John Street, Salinas; California, as a:
“ground” or “field” broker in the purchase. of fresh. fruits and vegetables from numerous
sellers. In such’ capacity, John P. Storm performs the same or substantlally the same
services for respondent Jewel as those performed by Jack.Stires, Ine. for respondent
Jewel, described above, while acting as an agent or representative of respondent Jewel
and subject to and under the direct or indirect control of respondent Jewel in transactions

with sellers. In connection with such transactions; John P. Storm has been and is-now - - :

collecting and receiving brokerage, commissions or other compensation from sellers of
fresh fruits and vegetables.

PARAGRAPH NINE: Respondent. Jewel and other buyers have recelved and are now
receiving valuable “ground” or “field” broker services from ‘respondent Jack Stires, Inec:
without paying, either directly or indirectly, any brokerage, commissions or other com-
pensation to said broker. At the same time, respondent Jack Stires, Iné. has been and is -

" now. collecting and receiving, directly or indirectly, brokerage, commissions or other
compensation from sellers, when, in fact, it has been and is now acting for or.in behalf of
respondent Jewel and other buyers or has been and-is now subject to the direct or-
indirect control of respondent Jewel and other buyers .

Moreover, respondent Jewel has received and is now receiving valuable “ground” or
“field” broker services from John P. Storm without paying, either directly or indirectly,
any brokerage, commissions or other compensation to said broker. At the same time, John
P. Storm has been and is now collecting and receiving, directly or indirectly, brokerage,
commissions or other compensation from sellers, when, in fact, it has been and is now
acting for or in behalf of respondent Jewel or has been and is now subject to the direct or
indirect control of respondent Jewel.

Discussion

Complaint counsel assert that a violation of Section 2(c) occurs
whenever a broker paid by a seller performs brokerage functions of
benefit to buyer as well as seller. They assert that the brokerage
functions themselves as described in Paragraph 7 of the request for
admissions can supply each of the necessary elements to prove a viola-
tion,

Complaint counsel have admitted that they have no proof of price
discrimination or competitive injury and that there are no contractual,
financial or employment ties between respondent Jewel and respondent
Jack Stires, Inc. -

With this as a starting point, complaint counsel apparently argue that
there is some sort of a fiduciary or agency relationship between Jewel
and Jack Stires, Inc. which is violated in some fashion by Jack Stires,
Inc. performing certain brokerage functions which have some value to
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the respondent Jewel. Complaint counsel cite no cases to support such a
theory and there is nothing in the legislative history or in the actual
language of Section 2(c) itself to support such a theory.

In short, complaint counsel have asserted that the performance of
normal brokerage functions can itself establish that brokers are acting
on behalf of buyers and that therefore the respondent Jewel should pay
any fees, brokerage or salary that such brokers earn rather than the
sellers of the products in question. If they do not, it is urged that Jewel
and Jack Stires, Inc. both have violated Section 2(c) of the Clayton Act,
as amended. ‘

Complaint counsel rely heavily on Rangen, Inc. et al. v. Sterling
Nelson & Sons, Inc., 3561 F.2d 851 (9th Cir. 1965), and Flitch v.
Kentucky-Tennessee Light and Power Co., 136 F.2d 12 (6th Cir. 1943).
Neither of these cases is in point since each involves commercial bribery
and is decided in terms of breach of fiduciary obligation. Indeed both of
these cases were decided on the basis of a particular breach of obligation
which was the very form of misconduct Section 2(c) was enacted to
prevent.

All of the remaining cases involving Section 2(c) are cases where it
was proven or admitted that the broker was the actual agent of the
buyer or was owned by the buyer or under contract to the buyer and
consequently under the buyer’s control. In FTC v. Herzog, 150 F.2d 450
(2d Cir. 1945), the broker there involved admitted that he was acting as
an agent of buyers while receiving brokerage from sellers. Likewise, in
Biddle Purchasing Co. v. FTC, 96 ¥.2d 687 (2d Cir. 1938), the broker
there involved had entered into a written contract with the buyers to
act for them as purchasing agent and to represent their best interests in
all dealings with sellers.

In these proceedings, there is no allegation that the brokers are
agents or employees of the buyer; rather they are admittedly indepen-
dent. Furthermore, there is no intention on the part of complaint
counsel to prove that brokerage was passed on to the buyer as broker-
age or by any subterfuge designed to deliver brokerage to the buyer.
Complaint counsel propose to offer no evidence whatsoever that the
brokers acted for or in behalf of or under the control of the buyer
pursuant to any prearrangement of any kind or any contract, owner-
ship, employment or other contractual relationship between the brokers
and the buyer. Instead, it is admitted by complaint counsel that the
brokers are independent intermediaries, that they render services of
benefit to both buyer and sellers and that the only basis for inferring
either that they acted for or under the control of buyer or that broker-
age was passed on to the buyer is the fact that the buyer realized certain
benefits from doing business with them. Such benefits always occur
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when one businessman does business with another and does not raise
any factual inference either of agency or of a passing on of brokerage
directly or indirectly as a subterfuge. The'lack of probative value and
the total legality of such benefits was recognized by the Commission as
early as the A&P decision and as recently as T'illie Lewis Foods. !

These two cases are dispositive of the issue presented by respond-
ents’ motion for summary decision. The factual situations in both cases
were virtually identical to the situation in this proceeding. In 1930, the
Commission said in the A&P case:

In the course of conducting his business a broker must and does also render services to
buyers—but those services, unlike the services rendered to the respondent by its field
buying agents, are not buying services. A broker is not employed by buyers. He is
employed and paid by sellers as their selling agent and he represents his seller-principals
only. His activities in connection with his representation of his seller-principals are
controlled by them, but, paradoxically, because of the broker’s anomalous position as an
independent sales agent in business for himself, he does act for buyers in a sense and he is
subject to a degree of control on their part.

- This results from requests by buyers that brokers report complaints to their seller-
principals, that brokers communicate cancellations of orders to their seller principals, that
brokers submit to their seller-principals offers of buyers to purchase commodities at
prices stipulated by buyers, that brokers endeavor to make up “pool” cars of merchandise
among several buyers so that the buyers may obtain the advantage of quantity prices and
carload rates of freight, that brokers obtain quotations of prices from their seller-
principals for the consideration of buyers, and, perhaps, in other ways. Naturally it is to
the mutual interest and advantage of brokers and sellers to maintain the good will of their
common customers, and brokers generally endeavor to comply with the reasonable re-
quests of buyers along the lines indicated. In the course of negotiating sales from seller to
buyer and bringing them into agreement brokers are necessarily guided somewhat by
instructions from each, but in the essential particular of selling commodities and consum-
mating sales they act for and are controlled by the latter alone, who in the absence of a
contract may discharge them and substitute new brokers in their places at any time.

Again in 1964, the Commission affirmed the propriety of the activities

of field brokers in the Tillie Lewis Foods case as follows:

* * * the local broker and the purchaser are generally located at considerable distances
from the canners. A small canner, with a limited or no sales force, is thus unable to make
known to these potential purchasers information concerning his production capabilities
and the stock which he has available. On the other hand, the field broker, by reason of his
location and constant contact with all canners in his area, maintains this information on a
current basis. Through bulletins, letters and principally by telephone, he relays this
information regularly to numerous local brokers. The field broker, upon receipt of an
order from a local broker or direct purchaser; may split the order up among several small
canners and coordinate the pooling of each canner’s share in shipment to the purchaser.
The seller compensates the field broker for these services by a commission which is
usually indicated as a deduction on the invoice.

Complaint counsel’s approach to proof of a Section 2(c) violation
ignores the character of brokers as intermediaries who promote trade

' In the Matter of Great Atlantic and Pacific Tea Co., FTC Docket 3031, 26 F.T.C. 486 (1930); In the Matter of Tillie
Lewis Foods, Inc., FTC Docket 7226, 65 F.T.C. 1099, 1131 (1964).
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by bringing buyers and sellers together and who act for their own
interest in earning a fee and not as the representative of either party to
" the transaction. In some transactions, the broker may first be ap-
proached by a seller to find an outlet for the seller’s goods; in others, the
- broker may be first approached by a buyer seeking a source of supply.

" In all instances, both buyers and sellers will benefit from the transac-
~ tion. Both will receive information concerning conditions in the market
and the availability of goods. Both will, by utilizing the services of the
broker, save expense which they would otherwise have borne. The
seller, for example, will have saved the expense of making his own
buying calls direct on the buyers. Both will benefit from any negotlatlon
the broker may have carried on to bring about a price favorable to both
parties. Thereafter, both will benefit in the event of claims by one or the
other. The broker, in the interest of protecting the fee which he has
_ earned and of protecting his relationships with both parties for the
future, will mediate and seek to resolve the controversy to the satisfac-
tion of both parties. In every aspect of the brokerage function, the point
is the same; both parties benefit from the services of an mdependent
broker, but the broker performs the services for his own purpose, whlch
is to consummate the transaction and obtain his commission.

It is no answer to suggest that independent brokers drop the con-
tested services. The services are intrinsic to the brokerage function.
Other types of middlemen engaged in distribution provide a variety of
services to benefit both buyers and sellers and thereby encourage them’
to do business with them. These include all of the same types of benefit
complaint counsel allege in this case to be the basis for implying agency.
If, because of the rule of law being proposed by complaint counsel, Jack
Stires, Inc. and other independent brokers could not provide such
benefits, they, of course, would not be competitive with other forms of
distribution such as commission merchants, wholesalers, the seller’s
own sales force and the like and would, in time, disappear from the
competitive arena. '

The contention of complaint counsel that the “thing of value” referred
to in Section 2(c) includes the brokerage services which the brokers
performed constitutes something as compensation which was given to
the respondent must be rejected. A review of the cases decided under
Section 2(c) supplies no support for this theory. In every case, the
“thing of value” paid as compensation was actual cash which could be
computed from the transactions there involved. In no case has the
“thing of value” been equated in terms of activities inherently incidental
to the performance of the brokerage function.

Furthermore, the legislative history of Section 2(c) as pointed out by
the Supreme Court in FTC v. Broch & Co., 363 U.S. 166 (1960), makes
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,1t clear that the thrust of the section was to prevent prlce d1scr1mmat10n f e

i among customers of the same seller which arises' when the seller pays .

, brokerage dxrect to a buyer or mchrectly to a buyer through a dummy
- broker or other representatlve of the buyer In Broch the Court stated _
- (p: 168) that:

The Robinson-Patman Act was enacted in 1936 to curb and prohxbxt all dev1ces by whxch

large buyers gained discriminatory preferences over smaller ones by virtue of thenj g

. gredter purchasmg power. . .
And further ‘the Court afﬁrmed with respect to Sectlon 2(c) (p. 169)
that:

One of the favonte means of obtammg an indirect price ‘concession was by setting up
“dummy” brokers who were employed by the buyer and who, in many cases; rendered no
services. The large buyers demanded that the seller pay “brokerage” to these fictitious
brokers who then turned it over: to their employer. This practice was orie,of the chief
targets of § 2(c).of the Act. But it was not the only means by which the brokerage function -
“was abused and Congress in its wisdom phrased §2(c) broadly, * * * to cover * * ¥ all
other means by which brokerage could be used to effect price dlscrxmmatlon

As recently as 1967, the Commission has pointed out in an opinion, In

the Matter of Modern Marketing Services, Inc., FTC Docket 3783,
F.T.C. 1676 (1685):
As we pointed out in our brief filed as amicus curiae in Empire Rayor Co., Inc., supra:
“The crucial question in every case brought under Section 2(c) is whether the buyer is
receiving preferential treatment effected through the payment of brokerage, or other
compensation, or any allowance or discount in lieu thereof.’

Complaint counsel have admitted that in this case there is nelther prlce
diserimination nor competitive injury.

CONCLUSIONS

1. The Federal Trade Commission has jurisdiction over the re-
spondents and over the subject matter involved in this proceeding.

2. From the above discussion, it is concluded that respondents’ mo-
tion for summary decision must be granted and the complaint dismissed.

ORDER

It is ordered, That respondents’ motion for summary decision be, and
the same hereby is, granted. '

It is further ordered, That the complaint herein be, and the same
thereby is, dismissed. ,

It is further ordered, That request for oral argument upon this motion
for summary decision be denied.

DOCKET NO, 8789—BORMAN F0OOD STORES, INC.
Appearances

For the Commission: Louis R. Sernoff, Lewis F. Parker, Francis C.
Mayer, Martin A. Rosen, James C. Donoghue and Eloit G. Disner.
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For the respondent Arent, Fozx, Kmtner Plotkm & Kahn Wash
D.C. and Fmedman, Meyers & Keyes Detroit Mich. :

INITIAL DECISION BY ANDREW C. GOODHOPE ADMINISTRATIVE o '

LAaw J UDGE

JULYHSO, 1978 ¢
PRELIMINARY STATEMENT - -

The complaint in this matter was issued by the Commission on July
10, 1969. Thereafter extended litigation took place both in the courts
and before the Commission itself. On June 2, 1972, respondent ﬁled an
answer to the complamt in which it admltted certain allegations in the
complaint but denied that it had violated Section 2(c) of the Robinson-
‘Patman Act as alleged in the complaint. The matter was ass1gned tothe
underSIgned administrative law judge on Apr. 13, 1973. ‘Extensive
pretrial preparations have been made and on June 4, 1973, the respon-
dent filed a motion for summary decision pursuant to Section 3.24 of the
Rules of Practice of the Commission. This motion was predicated upon:
respondent’s request for admissions of complaint counsel’s contentions
of law and fact, the response of complamt counsel to such request and a
stipulation entered into between complaint counsel and counsel for the ’
respondent, all of which are a part of the record herein. The respon- .
dent’s motion for summary decision and opposition thereto have been
fully briefed. Based upon the complaint, respondent’s answer thereto,
the request for admissions and the response thereto and the stipulation
entered into between the parties, the administrative law judge makes
the following findings.of fact. '

FINDINGS OF FACT

1. Respondent Borman Food Stores, Inc. (Bormans) is a corporation
organized, existing and doing business under and by virtue of the laws.
of the State of Michigan with its office and principal place of business
located at 12300 Mark Twain, Detroit, Mich.

2. Bormans is primarily a food retaﬂer and sells other articles. for
personal and household use through a substantial number of  retail
stores, including supermarkets, drugstores and department stores. Its
total volume of business was in excess of 300 million doltars as of Jan.
1968. :

3. Bormans is engaged in commerce, as commerce is defined in the
Clayton Act.

4. The P & R Brokerage Co. (P & R)is a Cahforma partnershlp
located in Salinas, Calif.
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5 P& R was and is now engaged in busmess pnmarﬂy as a ground"‘"’,

located in California and purchased by buyers in various States of the

“United States. In such capacity, P & R has been paid commissions;
~ brokerage or other compensation in connection with the effecting of =

purchases and sales of fresh fruits and vegetables by the sellers of such
products. : : : :

Admxssmns

As a result of respondent’s request for admlssmns and complamt
counsel’s i‘esponse thereto:

1. The respondent Bormans does not own or have any ﬁnancxal in-
terest in the business of P & R and does not in any way share in the
profits or losses of P & R.. ‘

2. No director, officer or employee of Bormans owns all or any part of
P & R, or has any financial or other interest in the business of P & R or
shares in any way in the profits or losses of P & R.

3. Neither P & R nor any person associated with P & R isa director, -

officer, manager or shareholder of Bormans or any other buyer and no

director, officer or employee of Bormans is a director, ofﬁcer manager -
or shareholder of P & R.

4. There are no common officers, directors, shareholders, employees

or other personnel between Bormans and P & R.

5. P & R has not entered into any express contract or agreement to
act as an agent, representative or other intermediary for or in behalf of,
or subject to the dlrect or indirect control of, Bormans or any other
buyer.

6. P & R is an independently owned and managed business entity
which performed brokerage functions of benefit to both buyers and
sellers and is not a so-called “dummy broker.”

7. Complaint counsel expect to prove that P & R acted as an agent or
representative for or in behalf of or subject to the direct or indirect
control of Bormans and other buyers by interference from the following:

(a) That Bormans and other buyers have “utilized” the services of P &
R as “ground” or “field” brokers in the purchase of fresh fruits and
vegetables and usually not the services of other “ground” or “field”
brokers.

(b) That P & R has performed services which are valuable to Bormans
.and other buyers by (i) furnishing information concerning market condi-
tions, (ii) maintaining ‘contact with various sellers, (iii) inspecting and
selecting specified qualities and quantities of fresh fruits and vegetables
and (iv) negotiating purchases of specified qualities and quantities of
fresh fruits and vegetables.
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8. Bormans and other buyers have not paid brokerage or other com-
pensation of P & R and such brokerage has been paid by sellers.

9. Complaint counsel do not contend that Bormans has received or
accepted any monetary payments or anything of value other than
benefits complaint counsel contend arise from P & R’s performance of
the functions referred to in Paragraph 7(b), supra.

10. Complaint counsel expect to offer no evidence that the acts and
practices of either Bormans or P & R alleged in the complaint in this
matter have resulted in price discrimination or may be substantially to
lessen competition or tend to create a monopoly or injure, destroy or
prevent competition. Complaint counsel do contend that the acts and
practices alleged are unfair.

At the same time as making the admissions set forth above, complaint
counsel entered into a stipulation with counsel for the respondent as
follows: K

A. If, as a matter of law, complaint counsel must prove any one or
more of the matters set forth in Paragraphs 1 through 6, then the
proposed evidence referred to in Paragraphs 7 and 8 of the admissions of
complaint counsel does not raise a material issue of fact.

B. If, as a matter of law, complaint counsel must prove that buyer
respondent has received or accepted any monetary payments or any-
thing of value other than the services described in Paragraph 7(b) then
the proposed evidence referred to in Paragraphs 7 and 8 of the admis-
sions of complaint counsel does not raise a material issue of fact.

C. If, as a matter of law, complaint counsel must prove that the acts
and practices of respondent have resulted in price diserimination or may
be substantially to lessen competition or tend to create a monopoly or
injure, destroy or prevent competition, then the proposed evidence
referred to in Paragraphs 7 and 8 of the admissions of complaint counsel
does not raise a material issue of fact.

D. If, as a matter of law, the proposed evidence of complaint counsel
set forth in Paragraph 7 of the admissions of complaint counsel does not
establish that the broker respondent acted as agent, representative or
other intermediary for, or in behalf of, or subject to the direct or
indirect control of buyers, then there is no genuine issue as to material
facts in this matter. !

Paragraph 7 of the complaint in this matter charges Bormans with

violation of Section 2(c) of the Clayton Act as follows:

In the course and conduct of its business, respondent Borman has been anc is now
utilizing the services of P & R as a “ground” or “field” broker in the purchase of fresh
fruits and vegetables from numerous sellers. P & R performs valuable services for

' On Aug. 3, 1972 the Commission dismissed the complaint in this matter as to P & R Brokerage Co. and Frank V.
Condello, [81 F.T.C. 201
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respondent Borman by furnishing information concerning market conditions, by maintain-
ing contact with various sellers, by inspecting and selecting specified qualities and quan-
tities of fresh fruits and vegetables, and by negotiating purchases of said porducts at the
most favorable prices. P & R, in performing the services enumerated above, has been and
is now acting as an agent or representative of respondent Borman. In such capacity, P &
R is subject to and under the direct or indirect control of Borman of fresh fruits and
vegetables in transactions with sellers. In connection with such transactions, P & R has
been and is now collecting and receiving brokerage, commissions or other compensation
from sellers of fresh fruits and vegetables.

DISCUSSION

Complaint counsel assert that a violation of Section 2(c) occurs
whenever a broker paid by a seller performs brokerage functions of
benefit to bayer as well as seller. They assert that ‘the brokerage
functions themselves as described in Paragraph 7 of the request for
admissions can supply each.of the necessary elements to prove a viola-
tion.

Complaint counsel have admitted that they have no proof of price
discrimination or competitive injury and that there are no contractual,
financial or employment ties between respondent Bormans and the P &
R Brokerage Co.

With this as a starting point, complaint counsel apparently argue that
there is some sort of a fiduciary or agency relationship between the
sellers and the P & R Brokerage Co. which is violated in some fashion
by the P & R Brokerage Co. performing certain brokerage functions
which have some value to the respondent Bormans. Complaint counsel
cite no cases to support such a theory and there is nothing in the
legislative history or in the actual language of Section 2(c) itself to
support such a theory.

In short, complaint counsel have asserted that the performance of
normal brokerage functions can itself establish that brokers are acting
on behalf of buyers and that therefore the respondent Bormans should
pay any fees, brokerage or salary that such brokers earn rather than the
sellers of the products in question. If they do not, it is urged that
Bormans has violated Section 2(c) of the Clayton Act, as amended.

Complaint counsel rely heavily on Rangen, Inc. et al. v. Sterling
Nelson & Sons, Inc., 351 F.2d 851 (9th Cir. 1965), and Fitch v.
Kentucky-Tennessee Light and Power Co., 136 F.2d 12 (6th Cir. 1943).
Neither of these cases is in point since each involves commercial bribery
and is decided in terms of breach of fiduciary obligation. Indeed both of
these cases were decided on the basis of a particular breach of obligation
which was the very form of misconduct Section 2(c) was enacted to
prevent.

All of the remaining cases involving Section 2(c) are cases where it
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was proven or admitted that the broker was the actual agent of the
buyer or was owned by the buyer or under contract to the buyer and
consequently under the buyer’s control. In FTC v. Herzog, 150 F.2d 450
(2d Cir. 1945), the broker there involved admitted that he was acting as
an agent of buyers while receiving brokerage from sellers. Likewise, in
Biddle Purchasing Co. v. FTC, 96 F.2d 687 (2d-Cir. 1938), the broker
there involved had entered into a written contract with the buyers to
act for them as purchasing agent and to represent their best interests in
all dealings with sellers.

In these proceedings, there is no allegation that the brokers are
agents or employees of the buyers; rather they are admittedly indepen-
dent. Furthermore, there is no intention on the part of complaint
counsel to prove that brokerage was passed on to the buyers as broker-
age or by any subterfuge designed to deliver brokerage to the buyers.
Complaint counsel propose to offer no evidence whatsoever that the
brokers acted for or in behalf of or under the control of the buyers
pursuant to any prearrangement of any kind or any contract, owner-
ship, employment or other contractual relationship between the brokers
and the buyers. Instead, it is admitted by complaint counsel that the
brokers are independent intermediaries, that they render services of
benefit to both buyers and sellers and that the only basis for inferring
either that they acted for or under the control of buyers or that broker-
age was passed on to the buyers is the fact that the buyers realized
certain benefits from doing business with them. Such benefits always
occur when one businessman does business with another and does not
raise any factual inference either of agency or of a passing on of broker-
age directly or indirectly as a subterfuge. The lack of probative value
and the total legality of such benefits was recognized by the Commission
as early as the AP decision and as recently as Tillie Lewts Foods.?

These two cases are dispositive of the issue presented by respond-
ent’s motion for summary decision. The factual situations in both cases
were virtually identical to the situation in this proceeding. In 1930, the
Commission said in the A&P case:

In the course of conducting his business a broker must and does also render services to
buyers—but those services, unlike the services rendered to the respondent by its field
buying agents, are not buying services. A broker is not employed by buyers. He is
employed and paid by sellers as their selling agent and he represents his seller-principals
only. His activities in connection with his representation of his seller-principals are
controlled by them, but, paradoxically, because of the broker’'s anomalous position as an
independent sales agent in business for himself, he does act for buyers in a sense and he is
subject to a degree of control on their part.

o

=i the Matter of Great Atlantic and Pacific Tea Co., FTC Docket 3031, 26 F.T.C. 486 (1930);, L the Matter of Tillie
Lewis Foods, Ine., FTC Docket 7226, 65 F.T.C. 1099, 1131 (1964).
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This results from requests by buyers that brokers report complaints to their seller-
principals, that brokers communicate cancellations of orders to their seller-principals, that
brokers submit to their seller-principals offers of buyers to purchase commodities at
prices stipulated by buyers, that brokers endeavor to make up “pool” cars of merchandise
among several buyers so that the buyers may obtain the advantage of quantity prices and
carload rates of freight, that brokers obtain quotations of prices from their seller-
principals for the consideration of buyers, and, perhaps, in other ways. Naturally it is to
the mutual interest and advantage of brokers and sellers to maintain the good will of their
common customers, and brokers generally endeavor to comply with the reasonable re-
quests of buyers along the lines indicated. In the course of negotiating sales from seller to
buyer and bringing them into agreement brokers are necessarily guided somewhat by
instructions from each, but in the essential particular of selling commodities and consum-
mating sales they act for and are controlled by the latter alone, who in the absence of a
contract may discharge them and substitute new brokers in their places at any time.

Again in 1964, the Commission affirmed the propriety of the activities

of field brokers in the Tillie Lewis Foods case as follows:

* * # the local broker and the purchaser are generally located at considerable distances
from the canners. A small canner, with a limited or no sales force, is thus unable to make
known to these potential purchasers information concerning his production capabilities
and the stock which he has available. On the other hand, the field broker, by reason of his
location and constant contact with all canners in his area, maintains this information on a
current basis. Through bulletins, letters and principally by telephone, he relays this
information regularly to numerous local brokers. The field broker, upon receipt of an
order from a local broker or direct purchaser, may split the order up among several small
canners and coordinate the pooling of each canner’s share in shipment to the purchaser.
The seller compensates the field broker for these services by a commission which is
usually indicated as a deduction on the invoice.

Complaint counsel’s approach to proof of a Section 2(c) violation
ignores the character of brokers as intermediaries who promote trade
by bringing buyers and sellers together and who act for their own
interest in earning a fee and not as the representative of either party to
the transaction. In some transactions, the broker may first be ap-
proached by a seller to find an outlet for the sellers’ goods; in others, the
broker may be first approached by a buyer seeking a source of supply.
In all instances, both buyers and sellers will benefit from the transac-
tion. Both will receive information concerning conditions in the market
and the availability of goods. Both will, by utilizing the services of the
broker, save expense which they would otherwise have borne. The
seller, for example, will have saved the expense of making his own
buying calls direct on the buyers. Both will benefit from any negotiation
the broker may have carried on to bring about a price favorable to both
parties. Thereafter, both will benefit in the event of claims by one or the
other. The broker, in the interest of protecting the fee which he has
earned and of protecting his relationships with both parties for the
future, will mediate and seek to resolve the controversy to the satisfac-
tion of both parties. In every aspect of the brokerage function, the point
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is the same; both parties benefit from the services of an independent
broker, but the broker performs the services for his own purpose, which
is to consummate the transaction and obtain his commission.

It is no answer to suggest that independent brokers drop the con-
tested services. The services are intrinsic to the brokerage function.
Other types of middlemen engaged in distribution provide a variety of
services to benefit both buyers and sellers and thereby encourage them
to do business with them. These include all of the same types of benefit
complaint counsel allege in this case to be the basis for implying agency.
If, because of the rule of law being proposed by complaint counsel, P &
R Brokerage Co. and other independnt brokers could not provide such
benefits, they, of course, would not be competitive with other forms of
distribution such as commission merchants, wholesalers, the seller’s
own sales force and the like and would, in time, disappear from the
competitive arena.

The contention of complaint counsel that the “thing of value” referred
to in Section 2(c) includes the brokerage services which the broker P &
R performed constitutes something as compensation which was given to
the respondent must be rejected. A review of the cases decided under
Section 2(c) supplies no support for this theory. In every case, the
“thing of value” paid as compensation was actual cash which could be
computed from the transactions there involved. In no case has the
“thing of value” been equated in terms of activities inherently incidental
to the performance of the brokerage function. _

Furthermore, the legislative history of Section 2(c) as pointed out by
the Supreme Court in FTC v. Broch & Co., 363 U.S. 166 (1960), makes
it clear that the thrust of the section was to prevent price discrimination
among customers of the same seller which arises when the seller pays
brokerage direct to a buyer or indirectly to a buyer through a dummy
broker or other representative of the buyer. In Brock, the Court stated
(p. 168) that:

The Robinson-Patman Act was enacted in 1936 to curb and prohibit all devices by which
large buyers gained diseriminatory preferences over smaller ones by virtue of their
greater purchasing power.

And further; the Court affirmed with respect to Section 2(c) (p. 169)
that:

One of the favorite means of obtaining an indirect price concession was by setting up
“dummy” brokers who were employed by the buyer and who, in many cases, rendered no
services. The large buyers demanded that the seller pay “brokerage” to these fictitious
brokers who then turned it over to their employer. This practice was one of the chief
targets of §2(c) of the Act. But it was not the only means by which the brokerage function
was abused and Congress in its wisdom phrased §2(c) broadly, * * * to cover * * * all other
means by which brokerage could be used to effect price discrimination.

As recently as 1967, the Commission has pointed out in an opinion, In
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the Matter of Modern Marketing Services, Inc., FTC Docket 3783, 71
F.T.C. 1676 (1685): '

As we pointed out in our brief filed as amicus curiae in Empire Rayon Co., Inc., supra:
“The crucial question in every case brought under Section 2(c) is whether the buyer is
receiving preferential treatment effected through the payment of brokerage, or other
compensation, or any allowance or discount in lieu thereof.” )

Complaint counsel have admitted that in this case there is neither price
discrimination nor competitive injury.

CONCLUSIONS

1. The Federal Trade Commission has jurisdiction over the re-
spondent and over the subject matter involved in this proceeding.

2. From the above discussion, it is concluded that respondent’s mo-
tion for summary decision must be granted and the complaint dismissed.

ORDER

It is ordered, That respondent’s motion for summary decision be, and
the same hereby is, granted.

It is further ordered, That the complaint herein be, and the same
hereby is, dismissed.

It is further ordered, That request for oral argument upon this motion
for summary decision be denied.

Appearances

For the Commission: Louis R. Sernoff, Lewis F. Parker, Francis C.
Mayer, Martin A. Rosen, James C. Donoghue and Eliot G. Disner.

For the respondents: Lyne, Woodworth & Evarts, Boston, Mass. for
First National Stores, Inc. Counihan, Casey & Loonis, Wash., D.C.
for Ruby Produce Company, Inc. and Samuel Harry Rubenstein.

COMPLAINT IN DOCKET NO. 8790

The Federal Trade Commission, having reason to belive that the
parties respondent named in the caption hereof, and hereinafter more
particularly described, have been and are violating the provisions of
Subsection (¢) of Section 2 of the Clayton Act, as amended, (15 U.S.C.
Section 13) hereby issues its complaint, stating its charges with respect
thereto as follows: .

PARAGRAPH 1. Respondent First National Stores, Inc., hereinafter
referred to as “First National,” is a corporation organized, existing, and
doing business under and by virtue of the laws of the Commonwealth of
Massachusetts with its office and principal place of business located at 5
Middlesex Avenue, Somerville, Mass.

PAR. 2. Respondent First National has been and is now engaged
primarily in the retailing of food products and other articles for personal
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and household use and operates a large number of retail stores, includ-
ing supermarkets. As of March 30, 1968, First National operated ap-
proximately 481 grocery stores in 8 States of the United States. First
National’s volume of business is substantial, totalling in excess of $640
million annually as of March 30, 1968. ;

PAR. 3. Respondent Ruby Produce Company, Inc., hereinafter refer-
red to as “Ruby,” is a corporation organized, existing and doing busi-
ness under and by virtue of the laws of the State of New Jersey with its
office and principal place of business located at Cherry Street, Ped-
ricktown, N.J.

Respondent Samuel Harry Rubenstein, an individual, is president of
corporate respondent Ruby and is located at the same address as said
corporate respondent and owns all or substantially all of its stock. He
formulates, directs, and controls the acts, practices and policies of
Ruby, including the acts and practices hereinafter described. -

PAR. 4. Respondent Ruby has been and is now engaged in business as
a“ground” or “field” broker effecting sales of fresh fruits and vegetables
by sellers located in the State of Florida, and purchases by buyers
located in various States of the United States other than the State of
Florida. In such capacity, respondent has demanded and received com-
missions, brokerage or other compensation in connection with effecting
purchases and sales of fresh fruits and vegetables. The annual volume of
business of Ruby, in its capacity as a “ground” or “field” broker in
effecting purchases and sales of fresh fruits and vegetables is substan-
tial.

PAR. 5. Respondent Ruby, in the course and conduct of its business
as a “ground” or “field” broker, has been and is now effecting sales of
fresh fruits and vegetables by sellers located in the State of Florida, and
purchases by buyers located in various States of the United States other
than the State of Florida in commerce, as “commerce” is defined in the
Clayton Act. Said respondent has transported or caused such products
to be transported from the sellers’ places of business to the buyers’
_ places of business located in other states. Thus, there has been, at all
times mentioned herein, a continuous course of trade in commerce in
- effecting purchases and sales of such products by said respondent Ruby.

PAR. 6. In the course and conduct of its business for the past several
years, respondent First National has purchased, distributed and resold,
and is now purchasing, distributing and reselling, food products and
other articles for personal and household use, including fresh fruits and
vegetables, in commerce, as “commerce” is defined in the Clayton Act,
which it purchased from sellers located in several States of the United
States other than the Commonwealth of Massachusetts in which re-
spondent First National is located. Fi}rst National purchases these food
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products, including fresh fruits and vegetables, and causes them to be

~transported from the growing areas or packing plants of sellers located
in various States of the United States to First National's warehouses
and retail stores in the Commonwealth of Massachusetts and various
other States in the United States. Thus, there has been and is now a
continuous course of trade in commerce in the purchase and resale of
said food products by respondent First National.

PAR. 7. In the course and conduct of its business, respondent First
National has been and is now utilizing the services of respondent Ruby
as a “ground” or “field” broker in the purchase of fresh fruits and
vegetables from numerous sellers. Respondent Ruby performs valuable
services for respondent First National and other buyers by furnishing
information concerning market conditions, by maintaining contact with
various sellers, by inspecting and selecting specified qualities and quan-
tities of fresh fruits and vegetables, by negotiating purchases of said
products at the most favorable prices and by arranging pool car ship-
ments from various sellers. Respondent Ruby, in performing the
services enumerated above, has been and is now acting as an agent or
representative of respondent First National and other buyers. In such
capacity, Ruby is subject to and under the direct or indirect control of
First National and other buyers of fresh fruits and vegetables in trans-
actions with sellers. In connection with such transactions, respondent
Ruby has been and is now collecting and receiving brokerage, commis-
sions or other compensation from sellers of fresh fruits and vegetables.

PAR. 8. Respondent First National and other buyers have received
and are now receiving valuable “ground” or “field” broker services from
respondent Ruby without paying, either directly or indirectly, any
brokerage, commissions or other compensation to said broker. At the
same time, respondent Ruby has been and is now collecting and receiv-
ing, directly or indirectly, brokerage, commissions or other compensa-
tion from sellers, when, in fact, it has been and is now acting for or in
behalf of respondent First National and other buyers, or has been and is
now subject to the direct or indirect control of respondent First Na-
tional and other buyers. ‘ ‘

PAR. 9. The aforesaid acts and practices of respondents and each of
them in receiving and aceepting, directly or indirectly, anything of value
as a commission, brokerage or other compensation or any allowance or
discount in lieu thereof from sellers, are in violation of Subsection (c) of
Section 2 of the Clayton Act, as amended by the Robinson-Patman Act.

Commissioners Elman and Nicholson dissented and filed dissenting
statements.*

*For reasons of economy, the text of the dissenting statements of Commissioners Elman and Nicholson are not
published herein. However, they appear at 81 F.T.C. 203-214, Docket 8789.
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Commissioners Dixon and MacIntyre filed separate statements.*

INITIAL DECISION [IN DOCKET 8790] BY ANDREW C. GOODHOPE,
ADMINISTRATIVE LAW JUDGE

AUGUST 3, 1973
PRELIMINARY STATEMENT

The complaint in this matter was issued by the Commission on July
10, 1969. Thereafter extended litigation took place both in the courts
and before the Commission itself. On June 5, 1972, respondents filed
answers to the complaint in which they admitted certain allegations in
the complaint but denied that they had violated Section 2(c) of the
Robinson-Patman Act as alleged in the complaint. The matter was
assigned to the undersigned administrative law judge on Apr. 13, 1973.
Extensive pretrial preparations have been made and on June™4, 1973,
the respondents filed a motion for summary decision pursuant to Section
3.24 of the rules of practice of the Commission. This motion was predi-
cated upon respondents’ request for admissions of complaint counsel’s
contentions of law and fact, the response of complaint counsel to such
request and a stipulation entered into between complaint counsel and
counsel for the respondents, all of which are a part of the record herein.

“The respondents’ motion for summary decision and opposition thereto
have been fully briefed. Based upon the complaint, respondents’
answers thereto, the request for admissions and the response thereto
and the stipulation entered into between the parties, the administrative
law judge makes the following findings of fact.

FINDINGS OF FACT

1. Respondent First National Stores, Inc. (First National) is a corpo-
ration organized, existing and doing business under and by virtue of the
laws of the Commonwealth of Massachusetts with its office and principal
place of business located at 5 Middlesex Avenue, Somerville, Mass.

2. Respondent First National has been and is now engaged primarily
in the retailing of food products and other articles for personal and
household use and operates a large number of retail stores, including
supermarkets. As of Mar. 30, 1968, First National operated approxi-
mately 481 grocery stores in eight States of the United States. First
National’s volume of business is substantial, totaling in excess of 640
million dollars annually as of Mar. 30, 1968.

3. Respondent Ruby Produce Company, Inc. (Ruby) is a corporation

“For reasons of economy, the text of the separate statements of Commissioners Dixon and MacIntyre are not
published herein. However, they appear at 81 F.T.C. 214-215, Docket 8789.
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organized, existing and doing business under and by virtue of the laws
of the State of New Jersey with its office and principal place of business
located at Cherry Street, Pedricktown, N.J.

4. Respondent Samuel Harry Rubenstein, an individual, is president
of corporate respondent Ruby and is located at the same address as said
corporate respondent and owns all or substantially all of its stock. He
formulates, directs and controls the acts, practices and policies of Ruby,
including the acts and practices hereinafter described.

5. Respondent Ruby has been and is now engaged in business as a
“ground” and “field” broker effecting sales of fresh fruits and vegetables
by sellers located in the State of Florida and purchases by buyers
located in various States of the United States other than the State of
Florida. In such capacity, respondent has demanded and received com-
missions, brokerage or other compensation in connection with effecting
purchases and sales of fresh fruits and vegetables. The annual volume of
business of Ruby, in its capacity as a “ground” or “field” broker in
effecting purchases and sales of fresh fruits and vegetables, is substan-
tial.

6. Respondent First National and respondent Ruby are both engaged
in commerce as “commerce” is defined in the Clayton Act.

Admissions

As a result of respondents’ request for admissions and complaint
counsel’s response thereto:

1. Buyer respondent does not own or have any financial or other
interest in the business of the broker respondent, and does not in any
way share in the profits or losses of the broker respondent.

2. No director, officer or employee of buyer respondent owns all or
“any part of the broker respondent, or has any financial or other interest
in the business of the broker respondent or shares in any way in the
profits or losses of the broker respondent.

3. The broker respondent is not a director, officer, manager or
shareholder of buyer respondent or other buyers; and no director,
officer or employee of buyer respondent is a director, officer, manager
or shareholder of the broker respondent.

4. There are no common officers, directors, shareholders, employees
or other personnel between respondent broker and buyers with whom
respondent broker deals.

5. Broker respondent has not entered into any express contract or
agreement to act as an agent, representative or other intermediary of
buyer respondent or other buyers or for or in behalf of, or subject to the
direct or indirect control of buyer respondent or other buyers.

6. The broker respondent was an independently owned and managed
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business entity which performed bona fide brokerage functions of ben-
efit to both buyers and sellers; and was not a so-called “dummy
broker.”

7. Complaint counsel expect to prove that the broker respondent
acted as agent or representative for, or in behalf of or subject to the
direct or indirect control of respondent buyer and other buyers by
inference from the following:

(a) That respondent buyer and other buyers have “utilized” the
services of the respondent broker as a “ground” or “field” broker in the
purchase of fresh fruits and vegetables and usually not the services of
other “ground” or “field” brokers.

(b) That the respondent broker performs services which are valuable
to respondent buyer and other buyers by (i) furnishing information
concerning market conditions, (ii) maintaining contact with various sel-
lers, (iii) inspecting and selecting specified qualities and quantities of
fresh fruits and vegetables, and (iv) riegotiating purchases of specified
qualities and quantities of fresh fruits and vegetables.

8. Respondent buyer and other buyers have not paid brokerage or
other compensation to the broker respondent and such brokerage has
been paid by sellers.

9. Complaint counsel does not contend that the buyer respondent has
received or accepted any monetary payments or anything of value other
than benefits complaint counsel contend arise from broker respondent’s
performance of the functions referred to in Paragraph 7, supra.

10. Complaint counsel expect to offer no evidence that the acts and
practices of respondents alleged in the complaint in this matter have
resulted in price discrimination or may be substantially to lessen com-
petition or tend to create a monopoly or injure, destroy or prevent
competition. Complaint counsel do contend that the acts and practices
alleged are unfair.

At the same time as making the admissions set forth above, complaint
counsel entered into a stipulation with counsel for the respondents as
follows:

A. If, as a matter of law, complaint counsel must prove the contrary
of any one or more of the matters set forth in Paragraphs 1 through 6,
then the proposed evidence referred to in Paragraphs 7 and 8 of the
admissions of complaint counsel does not raise a material issue of fact.

B. If, as a matter of law, complaint counsel must prove that buyer
respondent has received or accepted any monetary payments or any-
thing of value other than the services described in Paragraph 7(b) then
the proposed evidence referred to in Paragraphs 7 and 8 of the admis-
sions of complaint counsel does not raise a material issue of fact.

C. If, as a matter of law, complaint counsel must prove that the acts
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and practices of respondents have resulted in price discrimination or
may be substantially to lessen competition, then the proposed evidence
referred to in Paragraphs 7 and 8 of the admissions of complaint counsel
does not raise a material issue of fact.

D. If, as a matter of law, the proposed evidence of complaint counsel
set forth in Paragraph 7 of the admissions of complaint counsel does not
establish that the broker respondent acted as agent, representative or
other intermediary for, or in behalf of, or subject to the direct or
indirect control of buyers, then there is no genuine issue as to material
facts in this matter.

Paragraphs 7. and 8. of the complaint charge the two corporate
respondents and the individual respondent with v1olat10ns of Section
2(c) of the Clayton Act as follows: '

PAR. 7. In the course and conduct of its business, respondent First National has been
and is now utilizing the services of respondent Ruby as a “ground” or “field” broker in the
purchase of fresh fruits and vegetables from numerous sellers. Respondent Ruby per-
forms valuable services for respondent First National and other buyers by furnishing
information concerning market conditions, by maintaining contact with various sellers, by
inspecting and selecting specified qualities and quantities of fresh fruits and vegetables,
by negotiating purchases of said products at the most favorable prices and by arranging
pool car shipments from various sellers. Respondent Ruby, in performing the services
enumerated above, has been and is now acting as an agent or representative of respondent
First National and other buyers. In such eapacity, Ruby is subject to and under the direct
or indirect control of First National and other buyers of fresh fruits and vegetables in
tranactions with sellers. In connection with such transactions, respondent Ruby has been
and is now collecting and receiving brokerage, commissions or other compensation from
sellers of fresh fruits and vegetables.

PAR. 8. Respondent First National and other buyers have received and are now
receiving valuable “ground” or “field” broker services from respondent Ruby without
paying, either directly or indirectly, any brokerage, commissions or other compensation
‘to said broker. At the same time, respondent Ruby has been and is now collecting and

~ receiving, directly or indirectly, brokerage, commissions or other compensation from
sellers, when, in fact, it has been and is now acting for or in behalf of respondent First
National and other buyers, or has been and is now subject to the direct or indirect control
of respondent First National and other buyers.

Discussion

Complaint counsel assert that a violation of Section 2(c) occurs
whenever a broker paid by a seller performs brokerage functions of
benefit to buyer as well as seller. They assert that the brokerage
functions themselves as described in Paragraph 7 of the request for
admissions can supply each of the necessary elements to prove a viola-
tion.

Complaint counsel have admitted that they have no proof of price
discrimination or competitive injury and that there are no contractual,
financial or employment ties between respondent First National and
respondent Ruby.
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With this as a starting point, complaint counsel apparently argue that
there is some sort of a fiduciary or agency relationship between First
National and Ruby which is violated in some fashion by Ruby perform-
ing certain brokerage functions which have some value to respondent
First National. Complaint counsel cite no cases to support such a theory
and there is nothing in the legislative history or in the actual language of
Section 2(c) itself to support such a theory.

In short, complaint counsel have asserted that the performance of
normal brokerage functions can itself establish that brokers are acting
on behalf of buyers and that therefore the respondent First National
should pay any fees, brokerage or salary that such brokers earn rather
than the sellers of the products in question. If they do not, it is urged
that First National and Ruby both have violated Section 2(c) of the
Clayton Act, as amended.

Complaint counsel rely heavily on Rangen, Inc. et al. v. Sterling
Nelson & Sons, Inc., 351 F.2d 851 (9th Cir. 1965), and Fitch v.
Kentucky-Tennessee Light and Power Co., 136 F.2d 12 (6th Cir. 1943).
Neither of these cases is in point since each involves commercial bribery
and is decided in terms of breach of fiduciary obligation. Indeed both of
these cases were decided on the basis of a particular breach of obligation
which was the very form of misconduct Section 2(c) was enacted to
prevent.

All of the remaining cases involving Section 2(c) are cases where it
was proven or admitted that the broker was the actual agent of the
buyer or was owned by the buyer or under contract to the buyer and
consequently under the buyer’s control. In FT'C v. Herzog, 150 F.2d 450
(2d Cir. 1945), the broker there involved admitted that he was acting as
an agent of buyers while receiving brokerage from sellers. Likewise, in
Biddle Purchasing Co. v. FTC, 96 F.2d 687 (2d Cir. 1938), the broker
there involved had entered into a written contract with the buyers to
act for them as purchasing agent and to represent their best interests in
all dealings with sellers.

In these proceedings, there is no allegation that the brokers are
agents or employees of the buyer; rather they are admittedly inde-
pendent. Furthermore, there is no intention on the part of complaint
counsel to prove that brokerage was passed on to the buyer as broker-
age or by any subterfuge designed to deliver brokerage to the buyer.
Complaint counsel propose to offer no evidence whatsoever that the
brokers acted for or in behalf of or under the control of the buyer
pursuant to any préarrangernent of any kind or any contract, owner-
ship, employment or other contractual relationship between the brokers
and the buyer. Instead, it is admitted by complaint counsel that the
brokers are independent intermediaries, that they render services of
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benefit to both buyer and sellers and that the only basis for interferring
either that they acted for or under the control of buyer or that broker-
age was passed on to the buyer is the fact that the buyer realized certain
benefits from doing business with them. Such benefits always occur
when one businessman does business with another and does not raise
any factual inference either of agency or of a passing on of brokerage
directly or indirectly as a subterfuge. The lack of probative value and
the total legality of such benefits was recognized by the Commission as
early as the A&P decision and as recently as Tillie Lewis Foods.'

These two cases are dispositive of the issue presented by respond-
ents’ motion for summary decision. The factual situations in both cases
were virtually identical to the situation in this proceeding. In 1930, the
Commission said in the A&P case:

In the course of conducting his business a broker must and does also render services to
buyers—but those services, unlike the services rendered to the respondent by its field
buying agents, are not buying services. A broker is not employed by buyers. He is
employed and paid by sellers as their selling agent and he represents his seller-principals-
only. His activities in connection with his representation of his seller-principals are
controlled by them, but, paradoxically, because of the broker’s anomalous position as an
independent sales agent in business for himself, he does act for buyersin a sense and he is
subject to a degree of control on their part.

This results from requests by buyers that brokers report complaints to their seller-
principals, that brokers communicate cancellations of orders to their seller principals, that
brokers submit to their seller-principals offers of buyers to purchase commodities at
prices stipulated by buyers, that brokers endeavor to make up “pool” cars of merchandise
among several buyers so that the buyers may obtain the advantage of quantity prices and
carload rates of freight, that brokers obtain quotations of prices from their seller-
principals for the consideration of buyers, and, perhaps, in other ways. Naturally it is to
the mutual interest and advantage of brokers and sellers to maintain the good will of their

- common customers, and brokers generally endeavor to comply with the reasonable re-
«quests of buyers along the lines indicated. In the course of negotiating sales from seller to
buyer and bringing them into agreement brokers are necessarily guided somewhat by
instructions from each, but in the essential particular of selling commodities and consum-
mating sales they act for and are controlled by the latter alone, who in the absence of a
contract may discharge them and substitute new brokers in their places at any time.

Again in 1964, the Commission affirmed the propriety of the activities
of field brokers in the T'illie Lewis Foods case as follows:

# # * the local broker and the purchaser are generally located at considerable distances
from the canners. A small canner, with a limited or no sales force, is thus unable to make
known to these potential purchasers information concerning his production capabilities
and the stock which he has available. On-the other hand, the field broker, by reason of his
location and constant contact with all canners in his area, maintains this information on a
current basis. Through bulletins, letters and principally by telephone, he relays this
information regularly to numerous local brokers. The field broker, upon receipt of an
order from a local broker or direct purchaser, may split the order up among several small

Ul the Matter of Great Atlantic and Pacific Tea Co.. FTC Docket 3031, 26 F.T.C. 486 (1930); [n the Matter of Tillie
Lewis Foods, Ine., FTC Docket 7226, 65 F.T.C. 1099, 1131 (1964).
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canners; and coordinate: the poohng of each canner’s share in. shlpment to the purchaser
The seller compensates the field ‘broker for these servxces by a commlssmn wh:ch is
usually mdlcated asa deductlon on the 1nv01ce - .
Complamt counsel's approach to proof of a Sectlon 2e) v1olat10n :
ignores the character of brokers as 1ntermed1ar1es who promote trade ‘
by brmgmg buyers and sellers. together and ‘who act for their own

" interest in earmng a fee and not as the representatlve of either party to
. the transactlon In some- transactlons, the. broker may first be ap-

- proached by a seller to find an outlet for the seller’s goods; in others, the

“ broker may be first approached by a buyer seeking a source of supply.

In all 1nstances both buyers and sellers will benefit from the transac-:
o ‘tlon Both will receive information concerning conditions in the market
= and the avaﬂablhty of goods. Both will, by utilizing the services of the

broker, save expense which they would otherwise have borne. The

seller, for example, will have saved the expense of making his own-
buying calls direct on the buyers. Both will benefit from any negotiation
the broker may have carried on to bring about a price favorable to-both
parties. Thereafter, both will benefit in the event of claims by one or the
- other. The broker, in the interest of protecting the fee which he has
. _earned:and of protecting his relatlonshlps with both parties for the

~ future, will mediate and seek to resolve the controversy to the satisfac-

- tion of both ‘parties. In every aspect of the brokerage function, the point
cods the same; both parties benefit from the services of an independent

* broker, but the broker performs the services for his own purpose, Whlch .
1is to consummate the transaction and obtain his commission. '
- It is no answer to suggest that independent brokers drop the con-
‘tested services. The services are intrinsic to the brokerage function.

- Other types of middlemen engaged in distribution provide a variety of

. services to benefit both buyers and sellers and thereby encourage them

- to do business with them. These include all of the same types of benefit
complaint counsel allege in this case to be the basis for implying agency.
If, because of the rule of law being proposed by complaint counsel, Ruby
~ and other independent brokers could not provide such benefits, they, of
course, would not be competitive with other forms of distribution such
~ as commission merchants, wholesalers, the seller’s own sales force and
the like and would, in time, disappear from the competitive arena.

The contention of complaint counsel that the “thing of value” referred
to in Section 2(c) includes the brokerage services which the brokers
performed constitutes something as compensation which was given to
the respondent must be rejected. A review of the cases decided under
_Section 2(c) supplies no support for this theory. In every case, the
“thing of value” paid as compensation was actual cash which could be
computed from the transactions there involved. In no case has the
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“thing of value” been equated in terms of activities inherently incidental
" to the performance of the brokerage function.

Furthermore, the legislative history of Section 2(c) as pointed out by
the Supreme Court in #TC v. Broch & Co., 363 U.S. 166 (1960), makes
it clear that the thrust of the section was to prevent price discrimination
among customers of the same seller which arises when the seller pays
brokerage direct to a buyer or indirectly to a buyer through a dummy
broker or other representative of the buyer. In Broch, the Court stated
(p. 168) that:

The Robinson-Patman Act was enacted in 1936 to curb and prohibit all devices by which
large buyers gained discriminatory preferences over smaller ones by virtue of their
greater purchasing power.

And further, the Court affirmed with respect to Section é(c) (p. 169)
that:

One of the favorite means of obtaining an indirect price concession was by setting up
“dummy” brokers who were employed by the buyer and who, in many cases, rendered no
services. The large buyers demanded that the seller pay “brokerage” to these fictitious
brokers who then turned it over to their employer. This practice was one of the chief
targets of §2(c) of the Act. But it was not the only means by which the brokerage function
was abused and Congress in its wisdom phrased §2(c) broadly, ¥ * * to cover * * * all
other means by which brokerage could be used to effect price discrimination.

As recently as 1967, the Commission has pointed out in an opinion, In
the Matter of Modern Marketing Services, Inc., FTC Docket 3783, 71
F.T.C. 1676 (1685):

As we pointed out in our brief filed as amicus curiae in Empire Rayon Co., Inc., supra:
“The crucial question in every case brought under Section 2(c) is whether the buyer is
receiving preferential treatment effected through the payment of brokerage, or other
compensation, or any allowance or discount in lieu thereof.”

Complaint counsel have admitted that in this case there is neither price
discrimination nor competitive injury.

CONCLUSIONS

1. The Federal Trade Commission has jurisdiction over the
respondents and over the subject matter involved in this proceeding.

2. From the above discussion, it is concluded that respondents’ mo-

tion for summary decision must be granted and the complaint dismissed.

ORDER

It is ordered, That respondents’ motion for summary decision be, and

the same hereby is, granted.
It is further ordered, That the complaint helem be, and the same

hereby is, dismissed.
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It is further ordered, That request for oral argument upon this motion
for summary decision be denied.

DOCKETS 8786, 8787, 8788, 8789 AND 8790
[COMBINED] ORDER DISMISSING COMPLAINTS

The administrative law judges filed their initial decisions in these
matters on July 30, 1973, August 1, 1973, and August 3, 1973, ordering
that respondents’ motions for summary decisions be granted and that
the complaints herein be dismissed. No appeals were taken from the
initial decisions, and on September 11, 1973, the Commission ordered
that the effective dates thereof be stayed until further order of the
Commission.

The Commission has now determined that the administrative law
judges were correct in finding on the basis of admissions made by
complaint counsel that the evidence which complaint counsel intended to
offer in support of the complaints would not sustain the essential factual
allegations that the brokers were acting for or in behalf of the buyers or
subject to the buyers’ direct or indirect control. Consequently, the
dismissals of the complaints were proper. The Commission, however,
does not consider the initial decisions appropriate in all respects to
dispose of these matters and has determined that they should be
adopted only to the extent that they hold that the evidence relied upon
by complaint counsel would not support the charges that respondents
had violated Section 2(c) of the Clayton Act, as amended.

It is ordered, That the initial decisions, modlﬁed as indicated herein,
be, and they hereby are, adopted as the decisions of the Commission.

It is further ordered, That the complaints be, and they hereby are,
dismissed.

IN THE MATTER OF
IMPERIAL OF OHIO, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO THE ALLEGED VIOLATIONS
OF THE FEDERAL TRADE COMMISSION AND TRUTH IN LENDING
ACTS

Docket 8906. Complaint, Dec. 11, 1972—Decision, Jan. 22, 1974

Consent order requiring two affiliated Cleveland, Ohio, firms engaged in the retail sales of
wall-to-wall carpeting and home improvements, among other things to cease vio-
latmg the Truth in Lendmg Act by faxlmg to dlb(}]OSE to consumers, in connectlon
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