S T T T s Saadd & MHAAHAVALL LAVALU L UUIAIILOODIUIN AU L

Docket C-253}. Complaint; Aug. 28, 1974—Decision, Aug. 28, 197

Consent order requiring a Philadelphia, Pa., operator of salons for and promoter of an
implant hair replacement system, among other things to cease deceptively advertis-
ing its implant hair replacement system and to disclose the risks involved in the
procedure. Further, respondent is required to offer a three-day cooling-off period
during which time customers may cancel their contracts with full refund of monies
paid.

Appearances

For the Commission: Allen R. Caskie.
For the respondents: Shein and Brookman, Philadelphia, Pa.
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COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,and
by virtue of the authority vested in it by said Act, the Federal Trade
Commission, having reason to believe that Mr. Hairmaker, Inc., a corpo-
ration, trading also as Transworld Hairmaker and the Hairmakers, and
Edward Sacks, individually and as an officer of said corporation, here-
inafter referred to as respondents, have violated the provisions of said
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:

PARAGRAPH 1. Respondent Mr. Hairmaker, Inc., trading also as
Transworld Hairmakers and the Hairmakers, is a corporation organized,
existing and doing business under and by virtue of the laws of the
Commonwealth of Pennsylvania with its principal office and place of
business located at 1613 Walnut Street, Philadelphia, Pa.

Respondent Edward Sacks is an officer of the corporate respondent.
He formulates, directs and controls the acts and practices of the corpo-
rate respondent including the acts and practices hereinafter set forth.
His business address is the same as that of the corporate respondent.

PAR. 2. Respondents operate the Mr. Hairmakers salons and promote
on their own behalf, among others, the implant hair replacement system
(Hereinafter sometimes referred to as the “System”). The system
involves surgical procedure whereby a synthetic suture (prolene) is
used to stiteh metal clips into the scalps of respondents’ customers. Hair
pieces are then attached to the metal clips. Respondents sell, install and
maintain the system, except that the surgical procedure itself is per-
formed by a medical doctor.

PAR. 3. In the course and conduct of their business, respondents
promote the system by advertising in newspapers of general circulation
which are distributed across state lines, and by mailing promotional
literature to prospective customers who respond to such advertising. As
a result of such newspaper advertising, and literature mailing, respon-
dent has maintained a substantial course of trade in commerce, as
“commerce” is used in Section 5 and 12 of the Federal Trade Commis-
sion Act, and as a result of such newspaper advertising and mailing of
promotional literature, have disseminated and caused to be dissemi-
nated false advertisements by United States mails, within the meaning
of Section 12(a)(1) of the Federal Trade Commission Act.

PAR. 4. In the course and conduct of their business, and for the
purpose of inducing the purchase of the hair implant replacement
system, respondents directly have made numerous statements and
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representations in advertisements inserted in newspapers of general
circulation and in other promotional literature. Typical of the state-
ments and representations contained in said advertisements and promo-
tional literature, but not all inclusive, are the following:

Permanent hair replacement without surgery.

Hair that becomes part of your own anatomy.

Hair that you have all the time.

Mr. Hairmaker has scientifically conquered baldness® * *

Hair that becomes part of you, like you used to look.

We add the finest quality European Hair on your head that cannot be taken off* * *It
BECOMES PERMANENTLY PART OF YOU.

No painful surgery. No expensive transplant. No tape. No glue. Shower, swim, sleep, play
all sports.

PAR. 5. Through the use of the above advertisements, and others of
similar import and meaning but not expressly set out herein, and by oral
statements and representations made by employees and agents of the
respondents, respondents have represented, directly or by implication,
that: ’

1. The implant system does not involve wearing a hairpiece, or tou-
pee.

2. The hairpiece applied becomes part of the anatomy like natural
hair, and has characteristics of natural hair, including the following:

(a) The same appearance as natural hair upon normal observation and
upon extreme close up examination.

(b) It may be cared for like natural hair, particularly in that actions
such as washing, combing, brushing and mussing may be performed on
it in the same manner as might a person with natural hair.

(¢) The wearer may engage in physical activities with as much disre-
gard for his hairpiece as might a person with natural hair.

3. After the system has been applied, the wearer can care for it
himself, and will not have to seek professional or skilled assistance in
maintaining the system, and that the customer will not incur charges
over and above the charge for installing the system.

PAR. 6. In truth and in fact:

1. The system does involve the wearing of a hairpiece or toupee.

2. The hairpiece applied does not become part of the anatomy like
natural hair. The system involves the suturing with synthetic thread of
metal clips into the scalp by a surgical procedure and which may be
rejected by the body. The hairpiece differs from natural hair in many
respects, including the following: v

(a) It does not have the same appearance as natural hair in a substan-
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tial number of instances. It is often discernible as a hairpiece or toupee
upon normal observation, and upon extreme close examination.

(b) It cannot be cared for like regular hair but requires special care
and handling. Strong pulling on the hair, such as may be expected to
occur in washing, combing, brushing, and mussing, can cause pain be-
cause of the pressure exerted on the sutures in the scalp, may cause
bleeding, and may cause the sutures to pull out. As a consequence,
washing the hair and scalp is difficult. Because washing is difficult,
foreign particles and dead skin tissue tends to accumulate beneath the
implant hair application and become a significant source of irritation.
The hair styles into which the hairpiece may be combed or brushed
without professional treatments are limited.

(¢) The wearer may not engage in physical activities with as much
disregard for his hairpiece as might a person with natural hair. The
wearer must at all times be careful that the hair does not pull or get
pulled, or become tangled, or strained. Discomfort and pain may be
caused by common actions, such as rolling the head on a pillow during
sleep.

3. The wearer cannot in most instances care for the hairpiece himself;
he must seek professional or skilled assistance on many occasions.
Medical problems associated with the surgery or the continuing pres-
ence of synthetic thread in the scalp may require subsequent visits to a
medical doctor. A substantial additional charge for such service could be
incurred. Respondents’ applied hair is subject to bleaching in sunlight
and other discoloration normally associated with hairpieces, and where
the hairpiece has been color-dyed, loss of dye through washing and
normal wear; thus replacement hairpieces are required at intervals in
order to maintain a color match with any natural hair the wearer may
have.

The statements and representations set forth in Paragraphs Four and
Five were and are false, misleading and deceptive.

PAR. 7. In the course and conduct of their business, respondents have
represented in advertisements the asserted advantages of the system,
as hereinbefore described. In many cases, respondents have represent-
ed their system to be painless and have not disclosed in such advertise-
ments that surgical procedure is a required step in the system. In no
case have respondents’ advertisements disclosed:

(a) that clients may experience discomfort and pain as a result of the
surgical procedure, from the synthetic sutures themselves, and from
pulling normally incident to wearing the hairpiece;

(b) that clients will be subject to the risk of irritation, infections, and
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skin diseases as a result of the surgical procedure and as a result of the
synthetic sutures remaining in the sealp; - :

(¢) that permanent scarring to the scalp may result from the required
surgical procedures, and as a result of the synthetlc sutures remaining
* in the scalp.

- The consequences described in this paragraph have in fact occurred,
and to a reasonable medical certainty can be expected to occur, and
respondents knew, and had reason to know, that they could be expected
to occur. Furthermore, the surgical procedure has not been used in
conjunction with respondents’ system for a sufficient experimental
period to determine the extent of seriousness of the above side effects,
and whether there are any other side effects, including but not limited
to rejection of the synthetic sutures through the human body’s natural
rejection process.

Therefore, the advertisements referred to in Paragraph Seven are
false and misleading and the acts and practices referred to in said
Paragraph are unfair and deceptive.

Par. 8. For the purpose of inducing the purchase of the system,
respondents entice members of the purchasing public to their salon with
advertisements of “a permanent head of hair that will not come off” as
a solution to baldness and like advertisements to attract members of the
purchasing public concerned about their hair loss, and with offers of
free information without any obligations. In most cases respondents do
not disclose details of their system unless and until a prospect visits
their salon. When members of the purchasing public have visited the
salon, they have been subjected to emotional sales pressure, for the
purpose of persuading them to sign a contract for the application of the
implant system, and to make a substantial down payment, without being
afforded a reasonable opportunity to consider and comprehend the
scope and extent of the contractual obligations involved, the seriousness
of the surgical procedure and the possibilities of discomfort, pain,
disease, or disfigurement related to the continued presence of the
synthetic suture in the scalp. Persons are insistently urged to sign such
contracts and make such down payments, through the use of persistent
and emotionally forceful sales presentations employing the following
tactics, among others:

1. Representing that the psychological benefit of having hair re-
placed is so significant as to be of immediate necessity and that, subcon-
sciously, bald men are desperate for prompt relief.

2. Inducing prospects to sign contracts and/or make down payments
before they have consulted a medical doctor and freely and openly
discussed with such doctor the medical risks and consequences of the
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surgical procedure, and of the synthetic suture being embedded in their
scalp. Such consultations typically occur immediately before the com-
mencement of surgery, by which time the client is likely to feel pres-
sured to go through with the application.

Therefore, the advertisements referred to in Paragraph Eight were
and are false and misleading, and the acts and practices set forth in such
paragraph were and are false and deceptive.

. PAR. 9. In the course and conduct of their business, and at all times
mentioned herein, respondents have been, and now are, in substantial
competition, in commerce, with corporations, firms, and individuals, in
the sale of cosmetics, devices and treatments for the concealment of
baldness.

PAR. 10. The use by respondents of the above unfair and deceptive
representations and practices has had, and now has, the capacity and
tendency to mislead consumers, and to unfairly influence consumers to
hurriedly and precipitately sign contracts for the application of the
implant hair replacement system, and to make partial or full payment
therefor, without affording them reasonable opportunity to consider
and comprehend the scope and extent of the contractual obligations
involved, or the seriousness of the surgical procedure, and the possibili-
ties of discomfort, pain, disease or disfigurement related thereto, and
related to the continual presence of the synthetic suture in the scalp, or
to compare prices, techniques, and devices available from competing
corporations, firms, and individuals selling baldness concealment cos-
metics, devices, and treatment to the purchasing public.

PAR. 11. The respondents’ acts and practices alleged herein are to the
prejudice and injury of the purchasing public, and to respondents’
competitors, and constitute unfair methods of competition in commerece,
and unfair and deceptive acts and practices in commerce in violation of
Section 5 of the Federal Trade Commission Act, and false advertise-
ments disseminated by United States mails, and in commerce, in viola-
- tion of Section 12 of the Federal Trade Commission Act.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Washington, D. C. Regional
Office proposed to present to the Commission, for its consideration and
which, if issued by the Commission, would charge respondents Wlth
violation of the Federal Trade Commission Act; and
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The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by the
respondents of all the jurisdictional facts set forth in the aforesaid draft
of complaint, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such complaint,
and waivers and other provisions as required by the Commission’s rules;
and ‘

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents have
violated the said Act, and that complaint should issue stating its charges
in that respect, and having thereupon accepted the executed consent
agreement and placed such agreement on the public record for a period
of sixty (60) days, now in further conformity with the procedure pre-
scribed in Section 2.34(b) of its rules, the Commission hereby issues its
complaint, makes the following jurisdictional findings, and enters the
following order:

1. Respondent Mr. Hairmaker, Inc., trading also as Transworld Hair-
makers and The Hairmakers, is a corporation organized, existing and
doing business under and by virtue of the laws of the Commonwealth of
Pennsylvania, with its office and principal place of business, located at
1613 Walnut Street, Philadelphia, Pa.

Respondent Edward Sacks is an officer of said corporation. He for-
mulates, directs and controls the policies, acts and practices of said
corporation and his business address is the same as that of said corpo-
ration.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding is
in the public interest.

ORDER

It is ordered, That respondent Mr. Hairmaker, Inc., a corporation,
trading also as Transworld Hairmakers and The Hairmakers or under
any other name or names, its successors and assigns and its officers, and
Edward Sacks, individually and as an officer of said corporation, and
respondents’ agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device or through
franchisees or licensees, in connection with the advertising, offering for
sale, or distribution of the implant replacement system or other hair
replacement product or process involving surgery (hereinafter some-
times referred to as the “System”), in commerce, as “commerce” is
defined in the Federal Trade Commission Act, or by the United States
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mails within the meaning of Section 12(a)(1) of the Federal Trade
Commission Act do forthwith cease and desist from representing, di-
‘rectly or by implication:

1. That the system does not involve wearing a device or cosmetic
which is like a hairpiece or toupee;

2. That after the system has been applied, the hair applied
becomes part of the anatomy like natural hair, and has the following
characteristics of natural hair.

a. the same appearance in all applications as natural hair,
upon normal observation, and upon extreme close-up examina-
tion;

b. it may be cared for like natural hair where care involves
possible pulling on the hair; '

c. the wearer may engage in physical activity and movement
with the same disregard for his hair as he would if he had
natural hair.

3. That after the system has been applied, the wearer can care
for it himself, and will not have to seek professional or skilled
assistance in maintaining the system, and that the customer will not
incur maintenance costs over and above the cost of applying the
system.

It is further ordered, That respondents, in advertising, offering for
sale, selling or distributing the system, disclose clearly and conspicu-
ously that:

1. The system involves a surgical procedure resulting in the
implantation of synthetic sutures in the scalp, to which hair is
affixed.

2. By virtue of the surgical procedure involving implantation of
synthetic sutures in the scalp, and by virtue of the synthetic suture
remaining in the scalp, there is a risk of discomfort, pain, infection,
scarring, and other skin disorders. :

3. Continuing special care of the system is necessary to minimize
the probabilities and risks referred to in Subparagraph Two of this
paragraph, and such care may involve additional costs for medica-
tions and assistance.

4. The purchaser is advised to consult with his personal physician
about the system before deciding whether to purchase it.

Respondents shall set forth the above disclosures separately and con-
spicuously from the balance of each advertisement or presentation used
in connection with the advertising, offering for sale, sale, or distribution
of the system, and shall devote no less than 15 percent of each advertise-
ment or presentation to such disclosures. Provided, however, That in
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advertisements which consist of less than ten column inches in newspa-
pers and periodicals, and in radio and television advertisements with a
running time of one minute or less, respondents may substitute the
following statement, in lieu of the above requirements:

Warning: This application involves surgery whereby synthetic sutures are placed in the
scalp. Discomfort, pain, and medical problems may occur. Continuing care is necessary.
Consult your own physician.

No less than 15 percent of such advertisements shall be devoted to this
disclosure, such disclosure shall be set forth clearly and conspicuously
from the balance of each of such advertisements, and if such disclosure
is in a newspaper or periodical, it shall be in at least eleven point type.

It is further ordered, That respondents, in connection with the sale of
the system, provide prospective purchasers with a separate disclosure
sheet containing the information required in the immediately preceding
paragraph of this order, Subparagraphs One (1) through Four (4)
thereof, and that respondents require that, prior to executing any
contract to purchase said system, such prospective purchasers, sign and
date the disclosure sheet after the sentence, “I have read the foregoing
disclosures and understand what they mean,” and that Mr. Hairmaker,
Inc. provide a copy of said disclosure sheet to the customer and retain
such signed disclosure sheet for at least three years.

It is further ordered, That, in connection with the sale of the system,
no contract for application of the system shall become binding on the
purchaser prior to midnight of the third day, excluding Sundays and
legal holidays, after the day on which said contract for application of the
system was executed, and that:

1. Respondents shall clearly and conspicuously disclose, orally
prior to the time of sale, and in writing on any contract, promissory
note or other instrument executed by the purchaser in connection
with the sale of the system, that the purchaser may rescind or
cancel any obligation incurred by mailing or delivering a notice of
cancellation to the office responsible for the sale prior to midnight
of the third day, excluding Sundays and legal holidays, after the day
on which said contract for application of the system was executed.

2. Respondents shall provide a separate and clearly understand-
able form which the purchaser may use as a notice of cancellation.

3. Respondents shall not negotiate any contract, promissory
note, or other instrument of indebtedness to a finance company or
other third party prior to midnight of the fifth day, excluding
Sundays and legal holidays, after the day on which said contract for
application of the system was executed.
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It is further ordered, That respondents, in connection with the adver-
tising, offering for sale, sale, or distribution of the system, serve a copy
of this order upon each present and every future licensee or franchisee,
and upon each physician participating in application of respondents’
system, and obtain written acknowledgment of the receipt thereof; and
that respondents obtain from each present and future licensee or fran-
chisee an agreement in writing, (1) to abide by the terms of this order,
and (2) to cancellation of their license or franchise for failure to do so;
and that respondents cancel the license or franchise of any licensee or
franchisee that fails to abide by the terms of this order. Respondents
shall retain such acknowledgments and agreements for so long as such
persons or firms continue to participate in the application or sale of
respondents’ system.

It is further ordered, That the respondent corporation shall forthwith
distribute a copy of this order to each of its operating divisions.

It is further ordered, That respondents notify the Commission at least
30 days prior to any proposed change in the corporate respondent such
as dissolution, assighment or sale resulting in the emergence of a
successor corporation, the creation or dissolution of subsidiaries or any
other change in the corporation which may affect compliance obligations
arising out of the order.

It is further ordered, That in the event that the corporate respondent
merges with another corporation or transfers all or a substantial part of
its business or assets to any other corporation or to any other person,
said respondent shall require such successor or transferee to file
promptly with the Commission a written agreement to be bound by the
terms of this order; Provided, That if said respondent wishes to present
to the Commission any reason why said order should not apply in its
present form to said successor or transferee, it shall submit to the
Commission a written statement setting forth said reasons prior to the
consummation of said succession or transfer.

It is further ordered, That the individual respondent Edward Sacks
promptly notify the Commission of the discontinuance of his present
business or employement and of his affiliation with a new business or
employment. Such notice shall include respondent’s current business
and a statement as to the nature of the business or employment in which
he is engaged as well as a description of his duties and responsibilities.

It is further ordered, That the respondents herein shall within sixty
(60) days after service upon them of this order, file with the Commission
a report, in writing, setting forth in detail the manner and form in which
they have complied with this order.
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347 Amended Complaint
IN THE MATTER OF

HOLIDAY MAGIC, INC,, ET AL.

Docket 8834. Interlocutory Order, Aug. 29, 1974

Order amending complaint to substitute executor of estate of deceased respondent for
purpose of effecting restitution of funds in the estate subject to any order of
restitution. Executor to file appeal brief from initial decision with answering brief
by complaint counsel.

Appearances

For the Commission: Joseph S. Brownman and D. Stuart Cameron.
For the respondents: Stein, Mitchell & Mezines, Wash., D. C.

ORDER AMENDING COMPLAINT BY SUBSTITUTING PARTY

Complaint counsel have filed an “Application to Amend Complaint by
Substituting Sam Olivo, Executor of the Estate of William Penn Patrick
for Decedent Respondent William Penn Patrick,” dated Jan. 14, 1974,
and counsel for Sam Olivo has replied in opposition in documents dated
Jan. 22 and Feb. 5, 1974.

Patrick died shortly after entry of the initial decision by the adminis-
trative law judge, which ordered him, among other things, to pay back
substantial sums of money obtained from individuals as a result of
numerous violations of law. The basis of restitution under Section 5 of
the Federal Trade Commission Act is that it is a continuing violation of
that Act, redressable by cease and desist order, for an individual or
corporation to retain monies obtained as a result of unfair or deceptive
acts or practices or methods of competition. It is equally, we believe, a
violation of the Act for the estate of a law violator to retain monies
obtained as a result of fraud and overreaching, and disburse such funds
in accord with the wishes of the law violator, and the question raised by
complaint counsel’s motion is whether or not the Commission may, in
the exercise of its broad powers to enforce its law [Jacob Siegel Co. v.
F.T.C., 327 U.S. 612 (1946)], substitute a respondent’s executor for the
respondent to effect restitution and remedy a continuing violation.

This is unquestionably a matter of first impression for the Commis-
sion.! Complaint counsel argue that the proposed substitution is appro-

1The Rules of Practice of the Commission do not give definitive guidance. Section 3.15 of the Rules of Practice
provides for amendments to complaints, Substitution may be regarded as merely a form of amendment. Since the motion
to amend arose after an appeal had been taken from the initial decision, its disposition is for the Commission to render
in the first instance [§§3.51(d)(2), 3.54(a)].



