
Order

the correctness of the Heater decision, it does eliminate any possibility
that Heater wil not continue to be governing law in the Ninth Circuit.
Corporate respondent's principal place of business is in the Ninth

Circuit; individual respondent and the estate of the deceased respon-
dent are situated in the Ninth Circuit, and respondents have appealed
this matter in that circuit. Under these circumstances the Commission
does not feel that it is privileged to disregard judicial precedent of such
recent and clearly dispositive vintage. Under the holding in Heawr
the time the Commission issued its final order in this matter it w",, not
empowered by the F. C. Act to require respondent to make restitution
for prior fraudulent activities. That holding not having been overrled
it would now be improper for the Commission, only a short time
thereafter, to put respondent to the expense of relitig-ating the same
issue in the same forum. This is particularly so inasmuch as the assets
of the wrongdoer s estate with which the cost of such litigation would
be financed are limited, and may be subject to other claims including
claims of private plaintiffs seeking repayment for the same wrongs
which led the Commission to issue the original order of restitution in
this case.

Pursuant to Section 3.72(a) of its rules of practice, the Commission
may, "prior to the fiing of the transcript of the record of a proceeding
in a United States court of appeals pursuant to a petition for review"
reopen the proceeding on its own motion and modify its order in said
proceeding. Therefore

It is ordered That this matter be reopened and that the final order
be modifed by string Paragraph V in its entirety, and renumbering
all subsequent paragraphs.

Commissioner N ye not paricipating.
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Denial of application by all respondents except Texac for review of administrative
law judge s ruling denyig motions to exclude issues beyond the scope of the
complaint.
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ORDER DENYING ApPLICATION FOR REVIEW

By leave of the administrative law judge under Section 3.23(b) of our
rules of practice, all respondents except Texaco have fied an
Application for Review of Ruling (of the-administrative law judge)
Denying Motions of Respondents to Exclude Issues Beyond the Scope
of the complaint. Specifically, respondents argue that eertain allega-
tions concerning their foreign operations and their relationships with
financial institutions, which complaint counsel have stated their
intention to prove, are not related to any of the charges contained in
the complaint in this matter. By order of Oct. 29, 1974, the law judge
denied their motions to exclude such issues for the puroses of
discovery and presentation of evidence. Complaint counsel do not

oppose review of this order.
The law judge s order is not appropriate for interlocutory review.

The question of whether evidence on paricular factual propositions is
relevant to one or more allegations in a complaint is well within the
area of trial management and, in the absence of a clear abuse thereof, is
committed to the sound discretion of the law judge. Accordingly,

It is ordered That the aforesaid application for revicw be, and it
hereby is, denied.

IN THE MATTR OF

AMERICAN CYANAMID COMPANY

MODIFIED ORDER, IN REGARD TO ALLEGED VIOLATION OF SEC.
7 OF THE CLAYTN ACT

Docket C- 1Rl. Decision, Apr- , 1!171 - Orer, Jan. , 197.5

Order modifying dive titure order issued ag-d.nst respondent Apr. 16, 1973, 82 F.
1220, 38 F. R. 123'31 , by striking from Part I , the requirement that respondent
divest itself of the plant located in Moosic, Pa.


