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motion papers. See Fedeml Tmde Commission v. Universal-Rundle
Corp. 387 U.S. 244, 251 (1967). As to the requests for stay of a final
order -',nd subsequent reopening of the record , the Commssion finds
that the respondent had ample opportunity for discovery in this matter.
The ALl determined that the documents now requested pursuant to
the Freedom of Information Act, 5 U. C. !j551 et seq. were not
subject to discovery in the adjudicative proceeding. The Commission
finds that arguments predicated upon the receipt and attempted
introduction of these same documents into evidence are too speculative
and uncertain a base upon which to stay this proceeding. Accordingly,

It is or'dered That respondent's motions filed Feb. 10, 1975 and Apr.
, 1975, be, and they hereby are , denied.

IN THE MATIR m'

TYSONS CORNER ImGJONAL SHOPPING CENTER
AI"

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket 8886. Complaint, May , 1972* Decisiun, JwUJ 10, 1975**

Consent order requiring a New York City department store chain, among other
things to cease entering into or enforcing leases which exclude competitors , fix
retail prices , eliminate discount sellng, and otherwise restrain tr"ule.
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INITIAL DECISION BY ADMINISTRATIVE
NEEDELMA

LAW JIIE MORTON

OCTOBER 30, 1974

STATEMENT OF THE CASE

The complaint in this proceeding was issued on May 8, 1972. It

charges that the partnership which developed the Tysons Corner
Regional Shopping Center (hereinafter Tysons Corner Center) and the
three major deparment store tenants of the center (City Stores
Company, The May Department Stores Company and Woodward and
Lothrop, Inc,) had individually, and in combination with each other
caused the inclusion or enforcement of certain lease provisIons which
unfairly suppress competition in violation of Section 5 of the Federal
Tmde Commission Act (15 U, c. !j45). Most notably, the complaint
was directed at lease provisions which give the department stores the
right to disapprove the other tenants to whom the developer could rent
space.

What began as a three-count complaint against four respondents has
been reduced by prehearing orders 1 and consent settlements 2 to a one-

count case (Count II of the complaint) against one respondent-City
Stores Company, hereinafter "City Stores.
Count II alleges that City Stores, acting alone, has "caused the

inclusion or enforcement of lease provisions which suppress, restrict
hinder, lessen, prevent and foreclose competition in the resale and
distribution at retail of goods and servces in the Tysons Corner
trading area." Specifically, the complaint charges that the challenged
provisions give City Stores the power (a) to disapprove other tenant

leases, (b) to limit the floor space available to other tenants, and (c) to
exercise continuing control over the conduct of other business
operations." The complaint alleges that these provisions have the
tendency to restraIn trade by (a) fixing prices, (b) allowing City Stores
to choose their competitors and to exclude actual and potential

, Without obj""tion of complaint "oun , City St()r" ' motion to (1imiss Count I a to City Storps (aU"ging

"onspiraeyby th(' thre(' riepartmcnt stoTes and thc dcv"joper to incl udeaml "nforc,' an " al'proval cbu,; ) waRgr..nter
by ArlminiRtrative Law ,Iurigp von Brand on Feb- 21 , 197:1. At the same time , City Store ' motion to dismis3 Count II

denied. Later , Administrative Law .Judge "on Brand de"ied re p')Od,'nt " M"tion for Summary .Judgment on Cou"t
11 and complaint cO\Jnsf'I'crO"' molion for partial summary decision (Order "f Sept. 17, 1!7:\). Count III "r the
complaint was dirf'cted olely to the partnership whi,.h de"!'lol,,d Tysons COnlf'r

, On ./une 21;. 1974 , thp Commission ael epted a con nt settlement frmn thc developer (Tysons Corner R"y,ional
Shopping Center , a partnprship), The May D,' partment Stores Cumpany, and W", !ward and Lothrop, Inc. disp() ing or
all cbarge" against thpsf' r spond"nt,:J CCII Trad" neg. Hep. , 1f20 ,)!21H:\ F-T.C. !. JH I.

, lIy stipulatio" of complaint couns,.I , th l"omplaint allegation respeeting the p"w pr to rpquirl' t"l1al1ts to join an
approved "merchant a"sOtiat.ioo" (Complaint , Para- 1:,(()) was removcrl frum the ca " crr- :jfi)
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competitiors (C) eliminating discount advertising and discount selling,
(d) denying the public the benefit of price competition, (e) boycotting

, poten ial entrants, and (f) restricting the developer in his choice of
potential tenants.

City Stores filed an answcr on .J une 14, 1972, which admits certain
facts about the corporate identity and size of respondent as well as the
nature of its mam:!.gement, purcha.sing, and delivery practices in the
Washington, D.C. metropolitan area. City Stores also admits that its
lease with Tysons Corner gave it certain rights and privileges but it
denies that the existence of these rights violates Section 5 of the
Federal Trade Commission Act. All other material allegations in the
complaint were denied. Moreover, City Stores offered as a.n affrmative
defense the argument that City Stores had not caused the inclusion of
the questioned lease provisions, but instead that they were entered into
pursuant to an order of the United States District Cour for the
District of Columbia, and that City Stores has neither attempted to
enforce nor actual1y enforced any of the questioned lease provisions.

When the I1ndersigned was assigned to this proceeding as adminis-
trative law judge on .June ; , 1974. ' the paries had been working for
some time on a lengthy factual stipulation. The stipulation was
completed and received in evidence on July 16, 1974.'; The paries
submitted the case for decision on the 'understanding that the entire
record was to consist of the stipulation, complaint, answer, previous
rulings of the Commission in the case and the orders of administrative
law judges who were assigned to hear the matter, as well as any
evidence which might be presented between July 16, 1974, and the time
the record was offcial1y closed. ' No witnesses were cal1ed by either
party, no other evidence was offered, and the record was closed on Aug.

1974.
Thereafter, proposed findings and briefs were submitted by both

parties. These papers were considered by the undersigned, and al1
proposed findings which are not herein adopted either in the form or

substance proposed are rejected as not supported by the evidence or as
involving immaterial matters.

, Another affirmative nef,'ns!' was rlirpcted at al1egpd pr""pdur,1! il"Pgularities whe" the complaint issued; namely,
improper partieipat;on ,md possibl.. cnnf1iet of inteTest by the form,'r director of the Bureau ofC"mpct.itiun in violati""
of Sedion O_7:J. lO or the Commission s Rull's- This ddense was pressed in ""cinary lit'g-ati"n which Wa. decider!
eventuaUy against ""Sp""U""CS favo

.JudKe von Brand r"$iKn"d frum H,,, Offkc of Adtninj triltiv" La,,' .Jurl e" 0" Nov. 10 . 197:\, ami tH' wa.' rpplaccd
by Ad1Tillitrativ" La". Judgc DUHald R. Mour" whu wa. c1ieYcd ufth" 3"-,iJ-nm,,nt "n .June 2 . 197

, The "tipulatioll j" rlesignatcd "" .IX (i.. Joint Exhibit) IA thnmgh 1 Z- !7. The attaehm"nts to the tipulatjon ar..
.IX ! Z- itc plan f"TTy COTfe CenteT); ,IX 1 Z- i" rl"''''

'- 

(s:l "fTy on" CUrn('TC"nt"r) anrl. IX 1 Z-20to 1
207 (City Sto e" - Ty CDTI"'T lease)

1 The r"con\ """ left 01"'" for tv.' o w"ek in onler rOT lh,' partie;; tu consider alternati"" mdhods of producing
p\'id"nc" on cert"in i"SIH'S ,,,rl to "",'igh th" u"de""ign,,(r admonition that it might \'c (1c irabl" tu have rlocum ntary "r
live t.. timoIlY on the iH \H' or hu in" H jUHtifieation for the ubj"ct practices (Tr. 6H-IfI . 5;!O-5:!2)
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After having reviewed the record of this proceeding as stipulated by
the parties, as weU as proposed flndings and supporting briefs filed by
th" partie , I find that this proceeding is in the public interest, and
based on the entire record I make the foUowing findings of fact.

FINDINGS OF FACT

CITY STORES AND ITS LANSBURGH S DIVISION
1. Respondent City Stores Company ("City Stores ) is a Delaware

corporation, with its principal offce and place of business at 500 Fifth
Ave., New York, N.Y. Through its various divisions and subsidiares
City Stores owns and operates 38 department stores (more than 10 of
which are in regional shopping centers), 68 specialty stores, and 43
home furnishing stores. These 149 retail outlets are located in 

Ii; States
and the District of Columbia. In fiscal 1974 , ending .Ian. :31 , 1974, sales
by City Stores exceeded $373 milion (Stip. 

\11;.IX B),
2. From its headquarers in New York City, respondent controls

the overall activities, including the shopping center activities of its
various divisions and subsidiares (Stip, \11; JX I-B).

Until June 19, 1973, one of the divisions owned and operated by
City Stores was the Lansburgh's deparment store chain in tbe Wash.

C, metropolitan area." By F'ebruar 1972, Lansburgh' , whose
principal place of business was at 204 Seventh St., N. , Wash., D.
operated five deparment stores in Metropolitan Washington - one in
downtown Washington, two in Marland, and two in Virginia. One of
the Virginia deparment stores was located in 1'ysons Comer Center
(Stip. \1\12 3; JX I-B to I-C).
4. While the total sales of the Lansburgh's chain were in excess of

$28 million in 1973, this represented only 1.4 percent of sales of genera
merchandise, apparel and furniture in the Wash., D.C. area. Moreover
the rate of growth of Lansburgh's sales between I!J6 and 1973 was
substantially below the rate at which deparment store sales generaly
increased in the Wash. , D.C. area (Stip. \14; JX l-C to I-D).

5. In January 1973, City Stores decided to terminate the operations
of its Lansburgh's stores in the Wash., D.C. area and liquidate the
Lansburgh' s division. As a result, since June 1973, tbe Lansburgh'
stores in the Wa.sh. , D,C. area, including the store in Tysons Corner
Center, have been closed; the Lansburgh' s division has been liquidated;
and City Stores operates no deparment stores in Metropolitan

. The Wa . D.C. melrup);t.n aT"" c(Jn ,ts or Wash., D. , Montgomery and "ri,,,,, Georges C"untic" , MarylaruJ
and Alf'xandria , F;,irfax , ami Falls Church citi , ami Adingtof1 , Fairfax , Loudoun and Prine.. Willi,,,,, Counties, Va.
(Stip- :,;.JX 1-
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Washington under Lansburgh's or any other name (Stip. 1'26; JX l-
to I-X).

. -

ansburgh' s was, prior to and durng the term of its tenancy at
Tysons Corner Center, in competition with the Hecht division of The
May Company, and Woodward and Lothrop, as wen as other retail
establishments engaged in the sale of merchandise Jines similar to

merchandise sold by Lansburgh' s (Stip. 1'26; JX l- W).
7. In the course and conduct of its business at Tysons Corner

Center during the period 1969 to 1973, Lansburgh's engag-ed in the
purchase, delivery and mailing of goods across State lines. It also
advertised its goods and offered them for sale in newspapers circulated
across state lines in Metropolitan Washington. While most of Lans-
burgh' s customers at Tysons Corner Center were residents of the
Commonwealth of Virginia, and most goods sold by Lansburgh's at
Tysons Corner Center were sold to residents of Virginia, customers
from the District of Columbia and Maryland shopped at Tysons Corner
Center and either carried the merchandise they purchased across State
lines or had the goods delivered across state lines (Answer 1'6; Stip.

1'25; JX I- V to l-W).

The Development and Importance of Tysons Corner Center

8. Tysons Corner Center, in which Lansburgh's operated a

department store between 1969 and 1973, was developed and is
managed by a parnership whose principals include Theodore N.
Lerner and H. Max Ammerman. The main offce of the parnership is
located in Wheaton, Md. (Stip- 1'9; .IX I-G).

9, Financed by the Connecticut General Life Insumnce Company of
Bloomfield, Conn., Tysons Corner Center was constructed during the
period 1966 to 196. It is locted in Fairfax, Va. , approxiately nine
miles northwest of downtown Wash., D.C. on a trianguar shapped 90-

acre parcel of land adjoining the D.C. beltway. It opened for business
on July 25, 1968 (Stip. 1'1'1O, 12; JX I- , 1- H to I- I). The general layout
of the center, which had been formulated and completed by December
1965 without the paricipation or prior approval of City Stores

anticipated a gtoss leasable area of over a million square feet which
included the planned construction of three deparment stores occupy-
ing 150 000 square feet each (Stip. 1'11; JX I- H).

10. With over 1.2 milion square feet of leasable 1100r space, Tysons

Corner Center is one of the nation s largest regional shopping centers
(Stip. 1'11; JX I- H). In size , it ranks among the top 196 shopping centers
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out of a total of over 15 000 shopping centers of varous SIzes in the
United States (Stip. 118; JX D' to I- G).

l-.. As a regional shopping center, Tysons Corner Center provides a
varety and depth of goods and services comparable to an urban central
busin"ss district (Stip. 117; .IX I-E). At one time or another, there have
been as many as three major deparment stores and III "satellite
outlets located in the center. And like an urban business district
Tysons Corner Center includes more than just retail outlets-it ha.s
several 3D-story offce towers, theatres, motels (Appendix I-A to
Stipulation; .IX l- 18), banks, art gal1eries, health clubs and restau-
rants (Stip. 1130; .IX l- 3 to I- 6). Sales of the center are very
substantial (JX l- in camRra).

12. Regional shopping centers, such as Tysons Corner Center
represent a signficant segment of retailing in the United States
accounting for between 13 percent and 20 percent of al1 retail sales
(Stip. 11117, H; JX I-D to I-G).

13. The Tysons Corner Center presently has two major tenants, a
Woodward and Lothrop department store and a Hecht's department
store, each of approximately 150 00 square feet. As indicated in
Finding 5, Lansburgh' s no longer operates a store in the center.

14. City Stores is seeking to assign its lea.se to Arlen Realty and
Development Company, which intends 'to operate a Korvette store 
the former Lansburgh's space. The Tysons Corner Center management
opposes the assignment and the issue is being litigated in the Virginia
State courts. The former Lansburgh's space covering 156 277 square
feet is now vacant (Stip. 1127; JX I-X).

15. In addition to securing major tenants (i. City Stores, The May
Company and Woodward and Lothrop) the Tysons Corner Center
developers have negotiated with and entered into a number of satellte
tenant leases for retail sellng space at the Center. The signing of
satellte tentants began in mid- I967, and continued after City Stores
entered the Center. A satellte tenant of a shopping center is a tenant
other thana major or "anchor" tenant - i.e. in the case of Tysons

. As used in thi pro"""din . a " shopping center" is defined as a plann!',- dt'vp)"pmf'nt "r rptail outlets mana!",,d a
unit in rt')atiQTJ to a trad area ",'hich t.he "evelopm,'nt is inlPlldpd to S(,"''' , and prnviriing on-Ritl' parking in ()m"

definite rtdat;ollship to th t.yp"s and si,-"s of stDn'R in th (I"v('lopm..nt (Stip- 6;.IX I-D). ThcTt. ar.. va";,,uH kinrlH of
h()ppinf!ceTJt"n; l" wil

A " S;io"al "hopping: c,'ntcr " which has at \l'ast on.. major t"naoL Typically, this major tenant ha. 101100 square

feet or more of selling paCt' - This major t"nant crve an "anehor" anc! provides the regional R'wpping cent.('r ,"'it.h
its primary. rlrawing power. A """t"llite t.""ant" in a regional Rhopping center is 'ilY tenant. or a -" hopping cent('r which

not an and",r or major tenant. The minimlUn gTO lea5e "pa"e (GLA) of a rI' 16onal5hoppingeenter ranges between
200 000 (g"n.-rally for older center ) and (HIOO() quare f('eL The mf'Jian G1.A pa"(' or a r"gional shopping eent"r i5

f) '1uare f,'et with a middl" range rrom : !iI O()O to TiIi I)()O quar" f"I't. In addition to regional shopping cent,'r"
there are smaller ho!,ping cI'nt!'rs call"d " community shoppinr; "enter. " (with a median GLA of H;o ()()(\ "quare feet, a
middle range GLA from 1 OOO to 2(J. (H)() square f"et , and a junior d"partm(' nt "tore or variety Rt()re a. principal
t.,,,ant), and neighborhood shopping cent,'r (with a media" GLA of - 00 square f,'et, a middle ra,,!!e (;LA fr"m :\fi nOO

to 70 000 squar,' f""t and a sU)Xnrarkct a, t.iH' principal t,'nant) (Stip- 'f7; , IX l- D to I-
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Comer Center other than the three deparment stores (Stip. 7; JX I-
E).

16.' The Tysons Comer Center developers met with prospective
satel1ite tenants and negotiated with them in Maryland, Virginia, the
District of Columbia and, in a few instances, in other States. Some of
the satellite tenants are organized and have their principal place of
business outside of the Commonwealth of Virginia. The Tysons Corner
Center developers make use of the United States mails in the

negotiation and execution of satellite tenilnt leases (Stip. '130; JX I-
3).

17. Retail merchandise sold at the 1'ysons Comer Center by major
and satellte tenants is often manufactured, stored, and' shipped in or
from States other than Virginia. In some cases, retail tenants of 1'ysons
Comer Center will deliver or man goods purchased at the center to
customers outside of the Commonwealth of Virginia. While some
customers of Tysons Comer Center are residents of Maryland and the
District of Columbia, most of the goods sold at the Tysons Comer
Center are bought by residents of Virgia (Stip. 31; JX I- 7).

The Approval Clause

18. As iridicated in Finding 7, City Stores, through its Lanshurgh'
division, began doing business in Tysons Comer Center in 1969. By the
terms of its entry into Tysons Corner Center, City Stores obt"ined a
lease substantial1y identical to the leases of The May Company and
Woodward and Lothrop, the other major department stores in Tysons
Comer Center. (Findings 41 to 50).

19. The City Stores-Tysons Comer Center lease contained a
provision giving respondent the right to disapprove the entry ')1' new
satel1ite tenants. This power to control effectively the entry of new
competitors is contained in Section 31.3 of the lease. Section :n. , as
obtained by City Stores, and as previously contained in The May
Company and the Woodward and Lothrop leases, provides:

Section .1I. With resped to all Center Leases, (including- any modifications of
supplements to or renewals of (other than renewals made in accordance with renewal

provisions in effect as of the date hereof in Center J ,eases in effed as of the date hereof)
entered into by Landlord for the occupancy of FloorArea on the Shopping Center Site
(exclusive ofthe l'cnant Store), the foJlowing provisions shall apply:

(A) No Center lease shall be entered into with any pcrson(s) in resped of the Mall
Stores (or any part or parts thereof or any storeroom or storerooms t.herein) located
within one hundred twenty-five (125) feet of the Endosed Mall facades of the Tenant
Principal BuiJding, unless Tenant. shall have previously approved the identity and location
of the Person(s) as proposer! Occupant(s), which approval, as respects identity, shall he
granted or withheld- in the sole and absohltc judhrment of Tenant and which approval, as
respects location , shall not be unreasonably withheld (provided , however, that by the
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execution of this Lease , Tenant approves the identity of the Person(s) enumerated in
Part I of Exhibit M hereof).

(B) As res peets any building, buildings amI/or impro.,ccments or any part or parts
thereof or any storeroom or storerooms therein located more than one hundred twenty-
five (125) fed from the Enclosed Mall facades(s) of the Tenant Principal Building, all

nter Leases entered into for the occup:. ncy of thirty thousand (30 000) square fed or

Jess of Fluor Area shall be subject to the previ'ous approval of Tenant of the identity of
the Person(s), which approval shall not be unreasonably withheld , provirled , however
that hy the execution of this Lea"e Tenant approves the identity of the Person(s)

enumerated in Parl I of Exhibit M hereof.
(C) I,andlord agrees that in respect of the selection and location of Occupants on the

Shopping Center Site , the foJIowing objectives inter alia shal1 be considered (provided
however, nothing contained in this sentence sha11 be deemed to rlerogate from the rights
privileges, powers and immuniti.es of Tenant under this Article XXXI); (a) having
financially sound Person(s) of good reputation as Occupant(s) of the Shopping Center
Site , (b) maintaining- a balanced and diversified grouping of retail stores, (c) establishing
and maintaining a proper mixture of retail stores and a diversified s \ection of

merchandise , and (d) avoiding excessive and persistent traffic congestion in tne Common
Area.

(D) No Center Lease shall he entered with any Person(s) providing- for the ('ccupancy

of more than thirty thousand (30 000) S4uare feet of Floor Area without the prior consent
of Tenant , which consent may be granted or withheld in the sole and absolute discrf'tion
of Tenant. Notwithstanding the provisions of the preceding sentence, Landlord may
enter into a Center Lease (i) for the operation of a retail facility (1) in the Woodward
store at the location shown on Exhibit B hereof, * * * subject, however, to the prior
approval of Tenant of the identity of the proposed Occupant thereunder (which approval
shall be granted or withhe!d in the sole and absoJute judgment of Tenant), provided
however, hy execution of this Lease Tenant approves the identity of the Person(s) (as
proposed Occupants) as enumerated in Part 11 of Exhibit M hereof, and (2) in the May
Store locatiollshown on Exhibit R hereof, * * * subjeCt, however, to the prior approval
of Tenant of the identity of the proposerl Occupant thereunder (which approval shall he
granted or withheld in the sole and absolute judgement of Tenant), provided , however, by

execution of this Lease Tenant approves the identity of the Person(s) (as proposed
Occupants), as enumerated in Part II of Exhibit M hereof. (ii) (subject to the provisions of
Sec. 31.3(A)), with the respective proposed Occupants listed in Part J of Exhibit M for
occupancy of Floor Area (in excess of OO() sq. ft.) in the respective sizes set forth in
Part I of Exhibit M; and

(E) Except with respect to the Woodward Store and the May Store, the Center

Lease(s), ineluding any modifications of, supplements to or renewals thereof, shall c(jntain

provisions: (1) prohibitiDg any Person(s) (including, but not by way of limitation
assignees , transfeITees , subleassees , licensees or mortgagees of or through any Occupant
(whether by voluntary or involuntary act or by operation of law) or any hoJder of a
corporate Occupant's possessory interest by dissolution, merger, consolidation or by
transfer of more than fifty percent (50%) of the issued and outstanding voting stock of

such corporate Occupant), unless the occupancy of sIJch Person(s) is previousJy approved
in accordance with the provisions of this Sec. 31.3, from occlJpying Floor Area on the
Shopping Center Site , (2) suhject to the provisions of Sec. 35.3(E) hereof, requiring: the

Occupant to join the m rchants ' association refeITed to in Article XXXV h( reof a.nd to

comply with the rules and reguJations thereof and to contribute at Icast pro rata to the
annual budget thereof on the basis of the ratio of its respective Floor Area to the
aggregate FJoor Area on the Shopping Center Site

, (:

) requiring the Occupant with

respect to its facilities, to comply wit.h the standards of maintenance managf'ment
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operation and control set forth in Exhibit L hereof, (4) requiring the Occupant to comply

with the provisions of Article XXXVI hereof, and (5) providing that the provisionsofthis
subsec ion (E)shall be enforceable by the parties hereto , jointly or severally.

(Ft The F()regoing provisions of this 31.8 as- respects the approval of the identity of
Person(s) set forth in Part I of Exhibit M hereof and as respects the approval of the
amount of Floor Area that may be occupied by respective Person(s) set forth in Part I of
Exhibit M hereof are subject to the conditions, qualifications , limitations and restrictions
provided with respect thereto in Part I of Exhibit M hereof.

The references to "Tenant" in the above quoted lea.se provisions refer
to City Stores (Stip. \128; JX I-X to l- 2).

20, Exhibit M, which is referred to in Section ;i 1.3 of the lease, are

lists of Tysons Corner Tenants whose admission the Center was
deemed approved by City Stores (Stip. \129; JX 1- 2). While Exhibit M
contains a varied and extensive list of merchants, it does not include the
recognized discounters in the Wash. , D.C. area - Dalmo, Sun Radio
and George s. City Stores did not participate in any negotiations
concerning the merchants included in, or excluded from Exhibit M
(Stip. \129; ,IX l- 2 to l- ;i). Of the 111 tenants now located at Tysons
Comer Center, about one-half were not pre-approved by inclusion in
F;xhibit M (Compare .IX l-Z-4 with JX l- 192 to l- 2(0).

21. As part of the approval process contemplated by Section ;31.
the lease, the Tysons Comer Center developers sent a letter dated Feb.

, 1969, which requested City Stores ' approval of a lease for Dalmo
Sales Company ("Dalmo ), At that time Dalmo, which is a well-known
Washington area discounter, had five retail outlets in the Washington
Metropolitan Area, including stores in Maryland, Virginia and the
District of Columbia. The letter stated:

In accordance with the provisions of your Lease, we hereby request your approval of
the Lease executed by us with Tyco Appliances and TV , Inc. for location D- , as shown

and outlined in red on the enclosed Lea-o;ing Plan. 'fyco will sell appliances and is owned

amI operdted by Dalmo. The lease contains provisions which prohibit hoth Tyco and
Dalmo from advertising discount or bargain sales at all of their present stores. In fact
DaJmo is now in the process of remaving their "discount slogan" from all advertising-,
signing, etc. (Stip. 42; JX l- 14)

22, City Stores did not reply to the Tysons Comer Farnership
letter of Feb, 21 , 1969. Approval of Dalmo was given pursuant to
Section 31.5(B) of City Stores lease, which provides:

The failure of Tenant to disapprove the location and/or identity or Person(s) as
proposed Occupant(s) under Cent.er Lease(s) within seven (7) -days after request for
respective approval thereof by Landlord shal1 be deerred to constitute the approval
thereof. (Stip. 43; JX l- 15)

23, Although City Stores approved Dalmo s lea.,e (Stip. \143; JX 1-
15), Dalmo never became a tenant in Tysons Corner Center because

The May Company and Wooward and Lothrop, which also had the
right to dsapprove a prospective entmnt, vetoed the Dalmo entry (Stip.

\144; JX l- 15).
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24, Also pursuant to Section 31.3 of the lease, on Apr. 29, 1969, City
Stores was asked to and did give its approval to the lease of Sun Radio
Stores, another well-known Washington decorator. At that time, Sun
Radio had nine retail outlets in the Washington Metropolitan Area
includingcstores in Maryland and Virginia. An addendum to the Sun
Radio lease provides: 

Tenant covenants and agrees that with reference to all of the Sun Radio Stores in the
Washington-Metropolitan area, it shall not include in any of its advertising or other
material in its stores , any advertising or reference to the effect that it continually sells or
offers merchandise for sale at bargain prices. Tenant further agrees that it shall not use
the word "discount" or make any reference to a discount operation in any such
advertising or on any signs at Tysons Corner Center or other material. Tenant may,
however, advertise sales from time to time, as are incidental to any ordinary retail
business. Tenant wil remove the word "discount" from any of its signs at any other
1ocation when present sign is replaced with a new sign. (Stip. 45; JX l- 15 to l- 16)

25. Apar from the facts cited in Findings 18 to 24, 32, 34 and 41 to

51 relating to the acquisition and enforcement of approval rights in the
City Stores- Tysons Corner Center lease, there is no evidence showing
any direct action by City Stores to eliminate price competition from

new entrants, Thus, respondent had not requested nor had it discussed
or suggested the Dalmo "no-discounter" provision with either the
developer, Dalmo (Stip. 42; JX l- 14), or the other major tenants.
(Stip. 4.3; JX l- 15) Respondent was not present durng the
negotiation and drafting of the addendum to the Sun lease, nor did it
state to the developer or to anyone else that its approval of the Sun
lease would be conditioned on the inclusion of the no-iscounter
provision (Stip. 45; JX l- 16).

26. While City Stores offcials claim that they would have approved
both the Dalmo and Sun entry without the no-discounter clauses (stip.

, 45; JX l- , l- 16), in fact, when approval was actually given,
there was no indication of such willngness since (1) approval to the
Dalmo entry was accomplished by not responding at an tD the approval
solicitation which included the no-discounter provision (Stip. 4.3; JX 1-

15), and (2) approval of the Sun entry was apparently given to the
very lease which included the no-dscounter clause (Stip. 45; .IX l-Z- 15
to l- 16).

Satellite Lease Provisions

27. Once approval is given by the major tenants, including City
Stores, satellite tenants are alowed to enter Tysons Corner Center and
operate under a standard form lease. The standard satellite lease was
formulated and completed prior to the execution of the City Stores
lease (Stip. :J2; .IX l- 7), and City Stores did not participate in the
drafting or negotiation of the standard form lease (Stip. ; JX l-
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12), nor did it discuss with or suggest to Tysons Corner Center, The

May Company, or Woodward and Lothrop the inclusion or exclusion of
any provision in the standard form lease (Stip. 39; JX 1-1'- 12).

28. While the standard satel1ite lease may be modied and tailored
to the.requiements of each leasing transaction, most satel1ite tenants
operat under a standard lease cont"-ning a ban against operating a
discount store similar to a "Korvette which sell merchandise at
discount or bargain prices. Thus, Aricle 16.I of the 'lysons Comer
Center printed satel1ite tenant lease form which respondent knew
about at least since 1969 (Stip, 41; JX l- 13) provides a.s fo11ows:

Tenant shall not operate or conduct in the demised premises a type of businees

currently known in the commercial trade as a "discount store" or a "bargain store" similar

to a "Korvette" or other type of discount store, nor shall Tenant operate or conduct a
business continuously selling, or offering or purporting or holding itself out to sen

merchandise or servces at "discount" or "bargain" prices. Tenant sh;lll not, unless
otherwse expressly permitted so to do hereunder, m,e or permit the use of trading

stamps

* * *

. Notwithstanding any other provision hereof, any substantial addition to or
change in the type , or price lines , or quality of merchandise or servces, or any substantial

other change in the type of business permitted to be carred. on hy Tenant hereunder
without the express prior wrtten consent of Landlord (which com;ent may be granted or
withheld in Landlord's sale and absolute discretion, and with or without statement of or
necessity for reason therefor, and which, if granted , may be conditioned , among other

things, upon Tenant's agreement to comply with new and additional requirements not set
forth or contained in this lease which may be applicable to all or any part of the demised
premises without reg-drd to the prior or prospective use thereof, and including but not
limited to requirement of payment of an increased or additional rent over the rent
prescribed herein) may be deemed to he a breach and violation of this lca-..e at Landlord'

sale and absolute discretion. (Stip. 1136; JX l- 8 to l-

29. There are satellte tenant lea.,es which conta changes in the
printed form of Aricle 16.L For example, the Giant lease permits the
use of trading stamps. Article 16. 1 is moded from the printed form in
the following lea.,es as indicated:

(1) Railey, Banks Biddle: The last sentence is amended to provide
that the Landlord's consent may not be unrea.,onably withheld.

(2) Falrc Tree: The la.,t sentence is deleted.
(3) Giant: The last sentence is deleted.
(4) Joseph R. Horns: The last sentence is amended to prohibit the

stated additions or changes "unless such addition or change is in
accordance with the policy in effect in a majority of the stores being
operated by Tenant in the Metropolitan Wa.,hington Area-

(5) Olan Milts: Addendum (12) to the lease provides:
The offering of a "loss leader" or a similar discount or barg-ain price shall not be

deemed to be a violation of the provisions of Article Sixteen, Paragrph I , providing

Tenant does not persistently use the specific words "rliscount" and/or "barg-ain" in its
advertising and telephone solicitations.

(6) Peoptes Dru: Addendum (37) contas a new clause in lieu of and
ba.,ed upon Article 16.I which provides that Peoples shall not conduct a
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discount operation unless a majority of Tenant's stores in the Wash.
, Metroplitan Area do so. In addition, a proviso is added to the end

of Article 16. I as follows:
provided , however , that nothing herein contained shall be deemed to limit or prohibit

Tenant fro.r adding to or ehanging the hrands or speeific lines of merehandise, or

changing the brands or specific identifications or types or price lines or quality 
merchandise dealt in or dispensed on the premises, so long as the general pattern and
type of operation as a drug store, as permitted and described on page I of this Lease
shall continue to he maintained.

(7) Singer: The last sentence of Aricle 16.1 is deleted.
(8) Speru;er Gifts: Aricle 16.1 is deleted in its entirety.
(9) Thom MeAns: The beginning ofthe last sentence of Aricle 16. 1 is

changed to read:
Notwithstanding any other provision hereof, any substantial change in the price Jines

or any change in the type of business permitted to be carred on * * *
(10) Top Value: This tenant' s lease is not the printed form, and it

contains no provision identical or similar to Aricle 16.
(11) Un-ied Virginia Bank: Aricle 16.1 is deleted in its entirety.
(12) Woolworth' s: The Woolworth lease is a typewrtten document

drafted by the Tenant and contains no provision identical or similar to
Article 16.1 (Stip. 37;.IX l- 9 to l- 12).
30. The standard form satellte lea.c:e also contains a "use clause" or

permitted use clause" which provides as follows:

Sueh oceupancy shall be for the purpose of -

The blank is completed in the coure of the negotiation of the lease.
AH such use clauses provide that sales on the leased premises shaH be
of a specified type merchandise, such as "children s shoes " and shall be
for no other purpose whatsoever. " (Stip. 33; JX l- 7 to l- 8; Stip.
35; ,IX l-
a1. There are 28 instances (out of 111 satellites) in which the "use

clauses" described in Finding 30 defines the use that a tenant may
make of the premises in terms of the price of specified merchandise.
This type of "use clause" typicaHy reads as follows:

ups N Downs (Satellte Tenant's Name 1: the retail sale of medium priced womens
sportswear, swim wear and reJated accessories and incidental thereto the sale at retail of
boob:; and sandals. The majority of the sales at the demised premises shall be sportswear
and swimwear. (Stip. 34; JX l-

32. In seekig City Stores approval for a satellte tenant (pursuant
to Section 31.3 of City Stores ' lease), Tysons Corner developer has
refeITed to "use clause" limitations on pricing and merchandise. Thus , a

letter requesting such approval for G&G Shops of Virginia, Inc.
indicated that the proposed tenant would be sellig only "popular-
priced" women s clothing. (Stip. 40; JX l- 12)

3:3. All requests for approval of entry were grnted by City Stores
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including requests which mentioned, and those which did not mention
that the proposed tenant would be sel1ng merchandise within a certain
price range. (Stip. 1141; JX 1-7:- 13)

34.' The no-discounter and use restrictions contained in satellite
leases are continuing ones which cannot be changed without the
approval of City Stores and the other major tenants. Ths continuing
control exists because the preamble to Section 31.3, when read together
with Sections 31.3(A), (B), (D) and (E) of the City Stores lease provides
that modification, supplements, and renewals can only be made in the
leases of any tenants in the Center unless the developer obtains City
Stores ' approval of the satel1te s continued occupancy. (See lease

provisions quoted in Finding 19. ) Moreover, approval, once given, may
be revoked if the satel1te tenant engages in "business 'operations or
merchandising practices" which respondent determnes are detrimental
to the shopping center (Lease Section 31.5(A)(2); JX l- 155).

35. The interstate mails were used as the mechansm for approval
by City Stores of satel1te tenants, Pursuant to Section 31.3 of the City
Stores ' lease , requests for approval were sent from Tysons Comer
Parnership headquarers in Marland to City Stores ' New York offce
and to the Lansburgh's division office in the District of Columbia. City
Stores ' officers in New York sent the request for approval letters from
New York to Lansburgh' s offce in '\fashington. Lansburgh's letters
approving tenants were sent from the District of Columbia to the
Tysons Corner parnership at its Marland address (Stip. 1146; JX l-
16 to l- 17),
Space Limitations

36. In accordance with similar lease provisions in The May
Company lease and the Woodward lease relating to the other
department stores, the City Stores lease contans a provision limiting
the floor area of The May Company store and the Woodward and
Lothrop store. This limitation on the floor space of respondent'

competitors is contained in Section 31.: (D) of the City Stores lease and
reads in pertinent part as follows:

* * * 

at no time prior to Termination Date shall the Occupant of the Wooward Store
occupy, control or possess or operd.te more than two hundred forty five thousand
(245 00) square feet of Floor area on the Shopping center Site 

* * * 

at no time prior to
Termination Date shall the Occupant of the May Store occupy, control or possess or
operate more than two hundred forty- five thousand (245 00) square feet of Floor Area

on the Shopping Center Site

* *

(Stip. ,-21; JX l-Q to l-
37. While there is no proof that the space limtation contained in

Section 31.3(D) caused actual competitive har the compardtive t100r
area of deparment stores is a factor affecting competition between
stores. As deparment store area decreases, a point is reached where a
store must elimiate departments, lines, or depth of merchandise, That
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point is reached for a store depending upon the general practice of the
store and trading area regarding size, lines carred and merchandising
techniques. At some point, which wil depend upon the merchandising
policy of the store, a department stcre s smaller store area vis- vis a
cQmpetif\ deparment store slarger :;tore areas may place the smaller
store at a competitive disadvantage ( tip. 21; JX I-S to I-T).
38. City Stores did not want competing deparment stores in the

same shopping center to have the right to expand beyond their origjnal
sizes unless City Stores also had expansion rights (Stip. 21; JX I-S).

39. A recent expansion to The May Company store at Tysons
Corner Center was made in accordance with the limitation contained in
the City Stores lease. Although there is no evidence that The May
Company or Woodward and Lothrop operate department stores in
regjonal shopping centers which are larger than the 245 00 square feet
limitation contained in Section 31.3(D), some deparment stores have
expanded beyond the 245 00 square feet limitation (Stip. 21; JX I-T).

40, In addition to the limitations on department store expansion,
Part I of Exhibit M of the lease which provisions are incorprated by
reference into Section 31.:i of the City Stores lease, impose space
limitations on many of the prospective satellte tenants. Approval for
their admission is conditioned on their observance of strict space
restrictions. For example , the floor area that Raleigh's and Philipsborn
could occupy was limited to 40 00 square feet. Similarly, J elleffs is
limited to 60 000 square feet, Richman Brothers and Ups ' ' Downs to
7500 square feet each, House of Fabrics, Fabric Tree, Petrie and

Maranne to 10 00 square feet each, and Giant Foods to 35 00 square
feet, no more than 15 percent of which can be used for nonfood
merchandise (JX l- HJ2 to l- 19:i, l- 197).
The Circumstances Surounding The City Stores ' Lease

41. The lease provisions which are described in detail in Findings
, 20, 22, 34, 36 and 40 came about under the following circumstances.

On or about May 29, 1962, Isadorc Gudelsky and Theodore N, Lerner
the origjnal developers of Tysons Corner Center, wrote a letter to
Charles Jagels, who was then the president of City Stores' Lansburgh'
division, granting City Stores an option to leasc space for a
Lansburgh' s department store in the ' l'ysons Corner Center "with
rental and terms at least equal to that of any other major department
store in the center." (Stip. 14; .IX 1 J.)
42. City Stores ' officials viewed the word "terms" in this letter as

relating principally to such matters as rent, size, location and parking
spaces. So-called rights of approval discussed earlier (Findings 18 to 26)
were not among the terms that offcials of City Stores considered
essential to the agreement (Stip. 14; JX 1-,).
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43. Offcials of City Stores knew, however, on the basis of their
general experience in the deparment store business, their familiarty

, with ,other shopping center operations of Theodore N. Lerner, and
information they received about The May Company and Woodward and
Lothrop leases that if their lease were substantially equal to those
given these other major deparment stores (as they insisted it should
be) the lease would indeed contain a provision giving all major tenants -
i.e. , all the deparment stores including City Stores - the right of
approval over the entry of all other prospective tenants (Stip. , 15
19; .IX 1- to l-K, l-L to I-M).
44. The Gudelsky- Lerner option of May 29, 1962, was conditioned

upon City Stores rendering assistance to secure certain zoning
approvals which were necessar for the development of T'ysons Corner
Center. Notwithstanding the fact that the necessar zoning approvals
were secured, the developers refused to offer City Stores a lease in the
Tysons Corner Center. Rather, in order to obtain entry to Tysons
Comer Center, City Stores filed suit aganst the developers of Tysons
Corner Center in 1966 (sub . wm City Staes Co. v. Ammermn Civ.
Action No. 98- , D. ) for specific performance of its rights undcr
the May 29 1962 option (Stip. 16; JX l-K).

45. Prior to the filng of the complaint in 1966, the developers of
Tysons Corner Center had negotiated a lease on December 6, 1965
with The May Company for the operation of a Hecht Deparment Store
at Tysons Comer Center. On Nov. 1, 1965, a lease was signed with
Woodward and Lothrop for the operation of a deparment store at the
Center. The Woodward and Lothrop lease was substantially identical to
the one signed by The May Company (SUp. 13; JX I-I).

46. With the exception of the provision in the letter of May 29, 1962
relating to terms equal to those enjoyed by "any other major
department store " and the knowledge that this would inelude approval
rights (Findings 41 to 43), on no occasion prior to the fiing of the

lawsuit against the developers of the Tysons Comer Center was there
any discussion or negotiation betwcen the developers and City Stores
with respect to the specific provisions to be contained in any lease
which might be offered to City Stores. Specifcally, the developer had
no actual knowledge that City Stores wanted an approval clause as a
way of eliminating potential price competition (Stip. , 18; IX 

to l-L).
47. Throughout the trial in City Stores' action aganst thc

developers , in order to rebut the developers ' contention that the May
, 1962, letter was too vague to permt specific performance, counsel

for City Stores indicated that City Stores would accept whatever lease
terms the developers had in the interim grnted to The May Company
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and Woodward and Lothrop. City Stores did not know the specifc
terms of those leases until well after the lawsuit had been instituted.
City Stores had been advised shortly before it filed its complaint
ag-dinst the developers that The May Company and Woodward and
Lothrop had reserved the right to approve any other tenants in the
Tysons Corner Center, but City Stores did not know the exact terms of
such approval rights (Stip. \119; JX 1- L to I-M).
48. On Apr. 5, 1967, the court ordered that City Stores be admitted

to Tysons Corner Center and be given a lease with the terms equal to
The May Company lease, subject to the cour' s approvaL Pror to such
approval, changes were made in The May Company lease in order to
reflect differences relating to names, dates, construction schedule
architectural design and locations. Other portions of the lease which
were clearly inapplicable to City Stores were waived, omitted, or
modified (Stip. \121; JX I-P to l-Q),

49. At no time after it entered Tysons Corner Center did City
Stores take any action to waive the "approval right." (See, Stip. \121; JX

P to l-Q which specifies what '/0, waived.
GO. Upon affrmance by the Court of Appeals of the District Court'

order approving the format of the City Stores ' lease , the lease was
executed in Maryland on May 23 196. Neither cour considered the
lawfulness under the antitrust laws of' the approval clause (Stip. \122;
JXI-T).

51. At no time after the filing of the lawsuit against the developer
and prior to the execution of the City Stores ' lease , did any discussion
or negotiation between representatives of City Stores and representa-
tives of the Tysons Corner developers concern the provisions and
practices which are chal1enged in this proceeding. Except for insisting
on a lease identical to that granted the other major tenants, City Stores
did not negotiate or discuss with the developers any term relating 
the right to disapprove other tenant leases or rights relating to a

limitation on f100r space (Stip. \12.'1; JX I-T to I-V).
52. In the spring of 1967, City Stores would not have been able to

obtain from the Tysons Corner developers a lease for a Lansburgh'
store at the Tysons Corner Center contaning "approval" provisions
had such provisions not been previously included in The May Company
and Woodward 'Ind Lothrop leases (Stip. \12.'1; JX l- ll to I-V).

58. Had City Stores been in a position to negotiate independently a
lease at the Tysons Corner Center, it would have accepted such lease
even if it contained no provision dealing with the approval right (Stip.
\12:1; JX I-V).
54. City Stores ' willngness to accept almost any term for the

Tysons Corner location resulted, in par, from City Stores ' previous
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failure to locate in other regional shopping centers in the Washington
Metroplitan Area. In 1962, City Stores' omcials considered it a

competitive necessity for Lansburgh's to expand through entry into
regional shopping centers in the Washington, D.C. suburbs and

believed that the Tysons Corner Center presented one such oppor-
tunity (Stip. 23;.JX I-V).
The Fourh Deparment Store Issue

55. In a portion of its complaint filed in 19(;(j against the developers
City Stores al1eged that:

Plaintiff is informed and believes that Defendants have entered into binding,
definitive lease agreements with the Hecht Company and Woodward & Lothrop for two
major department slores in the Tyson s Corner Shopping center. laintiff is further
informed and believes that Defendants are about to enter into a binding and definitive
lea.';;e agreement for a third major department store in the center. Plaintiff is further
informed and believes that the terms of the lease agreements entered into with

Woodward & Lothrop and The Hecht Company contain clauses limiting the total number
of major department stores in the center to three. Unless Defendants are immediately
restrained and permanently enjoined from entering into a lease agrement with any
other major department store tenant until Plaintiff has an opportunity to exercise its
option , Plaintiff's right to accept a le:- lSe to become a major department store tenant at
such rentals and terms as may be offered to any other major department store tenant will
be iITevocably lost unless the then tenants waive the limitation to three. Furthermore
since Plaintiffs Option for a Lease entitles it to obtain a lease agreement with terms at
least equal to the Woodward & Lothl'op and The Hecht Company agreements , Plaintiff
has a right to obtain a lease, including- it as a ajor department store in the center, with a
clause limiting the total number of major department stores in the center to three.
Defendants should not be permitted to enter into a lease agreement for a third major
department store in the center, since this would make it impossible for them to give
Plaintiff the form of lease agreement to which it is entitled. Finally, if Defendants should
consummate a lease agreement for a third department store and then, despite the three-
store limitation, offer Plaintiff a lea.-':;e , that lease would be of J-lTeatly reduced value to the
Plaintiff in view of the increased competition at the center This-complaint therefore is
being fied against the Defendants at this critical time so as to restrain threatened action
which would fmstrdte and largely nullify the value of Plaintiffs Option for a Lea.se and
violate Plaintiff's rights thereunder.

In addition to the general prayer for relief stated in Paragmph 14 of
the Complaint which reads:

That this Court adjudge and declare that Defendants are subject to a binding
obligation, at the option of Plaintiff, to enter into a lease agreement with Plaintiff for a
major department store at the Tyson s Comer shopping center at a rental and upon
terms at least equal to the rental and terms of any lea.,:e agreement for a major
depa:1ment sthre with any other tenant at the center

City Stores' prayer for relief in the complaint in eonnection with this
allegation reads:

15. That Defendants be enjoined and restrained , prelimina.rily and permanently, from
entering into lease agreements for a third major department store at the Tyson s Comer
shopping center until and unless -

(1) Defendants shall execute a lease agreement with Plaintiff for a major department
store at the center, or
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(2) Plaintiff has refused , or failed within a reasonable time after speeifieation in
accordan('c with the procedure set forth in Paragraph 19 below , to accept the rental and
tenns of each of thc existing Jease agreements for a major department store at the
('entcr. (Stip. '\20; JX I- M to 1-0).

56. These statements in the complaint (Finding 55) were intended
to J'rotect..City Stores ' right to the third major tenant location in the
Tysons Corner Center shown on the site plan. City Stores had leared
through newspaper reports and industry sources that the developers
intended to lease to another department store the third department
store site planned for the center which Lansburgh's had a right to
obtain under the May 29 1962, option (Stip, 1120; JX 1-0).
57. Further, because of the less desirable nature of a fourh

undesignated location in the Center which the developers might have
offered if City Stores ultimately prevailed in its 1itig'dtion at a time
when the third department store site was no longer available, it wa.,

important for City Stores to seek to enjoin the developers from leasing
its designated site to another department store durng the pendency of
the lawsuit. The quoted statements were made in the complaint
(Finding 55) to support the motion that was made, and thereafter
granted, for such a pre1iminar injunction (Stip. 1120; JX I-P).

58. Durng the course of the 1itigation with the developers, City
Stores offered to settle the case by allowing the developers to offer a
fourh site to any other deparment store so long as the site given to
Lansburgh' s was acceptable to City Stores. This proposal was rejected
by the developers or by one of the other major tenants. (Stip, 1120; JXP) 

59. Aricle VIII of the City Stores- Tysons Corner lea.,e IX 7:-61)
provides for "Landlord Construction" in accordance with the site plan
which shows three deparment stores (Appendix A to Stipulation, JX 1-

18; references in the lease to Exhibit B may be read as referrng to
JX 1-7:-18).

DISCUSSION

Commerce
The threshold question in this case is whether the acts and practices

alleged in the complaint-securng and enforcing the "right of approval"
and certain other provisions in a regional shopping center lease - took
place "in commerce" and are, therefore, subject to the jurisdiction of
the Federal Trade Commssion.

In argung ag-dinst the Cmrunission s subject matter jursdiction
respondent says that the determnative factor is that there is no

evidence that the illeg'dl use of the contested lea.,e provisions occurred
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in commerce" within the meaning of Section 5. I believe respondent is
wrong on this specifc point; besides, respondent's narow statement of

, the " commerce" issue overlooks (1) the interstate nature of the entire
transaction which is being questioned; (2) the essentially interstate
pattern of City Stores ' business and the direct connection between the
questioned practices and respondent' s overal1 business; and (3) the fact
that the questioned practices tend to regulate the flow of commerce.

This case is about securng and enforcing certain provisions in a City
Stores- Tysons Comer Center lease which was negotiated between a
developer based in Maryland and City Stores ofJcials located in New
York City. The lease was executed in Marland. 1O The subject of the
cross-state negotiation was not simply a parcel of land' located on an
interstate beltway encircling Metropolitan Washington: the lease was
for the operation of a deparment store which was to buy, sell, and
advertise across state lines according to policies determned by a multi-
state corporation, I I The lease included an approval clause and space
limitations which when enforced governed the entry of other retailer-
tenants into Tysons Comer Center including those from outside the
Commonwealth of Virginia, who in turn, were to buy, sell, and
advertise across State lines,

The implementation of the crucial approval clause took place across
State lines since when City Stores was 'called upon to exercise its right
of approval (or, if you wil, its right of disapproval), this was done by
the interstate mailing of either a request for approval or the lease itself
from the developer in Maryland to City Stores in New York City or to
Lansburgh' s main offce in the District of Columbia, and then on to City
Stores in New York. In most instances, City Stores replied (either
directly or through Lansburgh's) across State lines by use of the
United States mailY When approval was given, it meant that satellte
stores could enter (at least to the extent that respondent controlled
entry), but they were then subjected to lease provisions limting their
freedom to sell as discounters, including sales across State lines. H

While respondent' s use of the United States mai to implement its
approval power is an adequate ba.'3is for Commission jurisdiction
(Berntein v. FTC 200 F.2d 404 (!Jth Cir. 1952); Rothschild v. FTC, 200
2d 39 (7th Cir. 1953 ccr. denied 345 U.S. 941 (196)), it is

unnecessary to rest jurisdiction on such limited grounds. Instead, I
have also taken into account the fact that the approval right
contemplates and is intimately linked with the process of satellite lease

" Findings 1 50.
" Finrlings 1 , 7.

" Fino;ings 16
" F'inding;j.

" Finding '27, 28.
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negotiation (see discussion infra especially text at notes 26 to 40). This

entire chain of events from securing the City Stores lease to the
imposition of no-discounting provisos on satelltes took place "
commerce" 15 although the underlying agreements pertain to leases of
realty inti'rests which are traditionally considered local in nature. See

, United States v. SouthcEastern Underwriters Assn 322 U.S. 538
547 (1944). Moreover, the events relating to Tysons Comer Center are
par and parcel of a multi-state department store business directed by
City Stores from its New York headquarers.16 See , Holtand
Furnce Co. v. PTC 269 F'2d 203 (7th Cir, 1959), eert. denied 361 U.
932 (1965). And finally, the lease provisions establish a control
mechanism for regulating the "flow of commerce" in the sense that it
enables respondent to determne who enters Tysons Comer Center and
how these entrants are able to do business across State Jines. 1 , See

Ford Motor Co, v. FTC 120 F.2d 175 (6th Cir. 1941), ecr. denied, 314
S. 668 (1941). All of these factors add up to a more than adequate

ba.-;is for Commission jurisdiction. 
Despite all these indicia of interstate commerce, respondent argues

that one of the key incidents involved in this case the attempted entry
of the discounter Dalmo and the imposition of certain no-discounter
conditions, including restrictions on Dalmo pricing in Virginia, Mar-
land and the District of Columbia - did not occur "in commerce" since
no letter of approval or disapproval was mailed by City Stores. As I
will indicate later, I believe the "Dalmo incident" is signcant as
i1ustrative of the inherent anti competitive nature of the approval
clause. I do not accept, however, respondent's version of where this
incident took place.

By the terms of the lease, City Stores in New York City may allow
Oalmo s entry (subject to the no-discounter provision) by taking a
positive step (sending an approval letter) or by doing nothing at alL 
Should City Stores send such an approval letter from New York, the
act of approval would unquestionably be "in commerce." According to
respondent, however, if its New York headquarers happens to indicate
approval by not sending a letter, there is no interstate act, even though

" Findings \ii, If;

, \

24, :JO

;!'j

:15 &O.
,. Fi clin :lii

,; Fin(jing , 19

, ;j(

, :jl , 32, :j4 , :16, 40

" Clearly this ease doc f10t in"ol"" the purely local practices eha!lenged in uch eases a f"TC v. R""tc Rm.
S. 349 (1941) (where g"ods were m:mufacturcd and ..old in on(' tat.), ()r PI,,,,, Tree /HC. .' K. Win"Il", Cor-. 35!
Supp. !:O (S. Y. 1972), :md C"!llord Sh"p" /IIc- J'ill. .tmrgh lf,mrle M, I" Tm, r",,,,try SlwpP'''9 ('eHln , '''c.

2!!: F-Supp. 400 (W Pa. 1%'1) (where for purpses of the Rohins.n"Patman Act , a lease wa. held not to be a
commodity" sold in "omm 'rcc), orSt AlilllOI/!/-Mi""enpolt. (HC. v. Red n..1 Sto,". :J\I; f,Supp. IW" (D. Minn. !970),

and Sm'oll Ga Stnt,,,,s No. $i.. , ('It'

. .'

Shell Oil ro. ;109 f.2d 306 (4th Cir. 19(2), C.,,-!. d I"ed :n2ILS. 911 (1%:
(where there were no a!.. acrO.,S SUde !in", or U e of the "':Jib hy an inten;t.te ""neT to control the now of
commerce).

,. finding 22
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this negative "response" means the same as affIrmatively sending a
letter of approval.

I fail to see why the Commssion s jurisdiction should be circum-
, scribe!! by the form in which City "Stores in New York chooses to

convey across a state line its approval of an entrant. Whether the letter
is sent or not, the substantive result is the same - respondent has
agreed to the entry of a Wash., D.C. discounter into a Virginia shopping
center subject to the anticompetitive terms indicated in a letter from
the developer who is based in Marland. With respect to the
commerce" question, substance rather than fonn controls, see

FTC v. Pacific States Paper Trad Association 273 U.S. 52 (1927),

therefore, I have concluded that the exercise of a "negative option
from New York as determnative of the conditions of entry into
Virginia is as much a communication "in commerce" a.9 the positive
sending of a letter of approval.
The Right of Approval"
Turnng to the main issue in the case, the approval clause, I believe

the key point is whether the record shows that this provision in the
City Stores- Tysons Corner lease - the right of City Stores to veto
new entrants into Tysons Corner Center - has actual or potential
anticompetitive effects. If the record supports such a conclusion, then
the circumstances surounding respondent's acquisition of the approval
right are largely, but not entirely, irelevant.

To start with, the stipulation compels a conclusion of alnwst complete

indiffcrence on the part of City Stores in acquiring approval rights. I
say "almost" because respondent knew that it would get approval

rights by merely insisting on the same treatment as that extended to
The May Company and Woodward and Lothrop,'" In fact , it was given
the same treatment, and it ended up with the right of approval.

Moreover, once it got approval rights and entered Tysons Corner
Center, it did nothing to rid itself of the controversial c1ause, although

other clauses were waiverl. I do accept, however, most of respondent's

contcntions with respect to this acquisition: given its less than robust
market position, it could not have coerced the approval rights as a
condition of entry; 23 it would have entered Tysons Corner without the
approval right; 21 and the developer had no actual knowledge that City

," Findings 

. -

, 47. 5\
" Findings tH I!!

" findings . 49.

" FindiTJgs . 5 , 5

" F;ndillgs5.J
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Stores would exercise approval rights in an anticompetitive way, and
especially, to bar discounters." As I ifilicated at the outset, these facts
are not entirely irrelevant - for if the approval right is demanded by a
major department store as a condition of entry, it tcnds to show an

. initi"l inclin\,tion to use it in an anticompetitive way and one can safely
assume that anticompetitive effects wiJ"naturally follow. Obviously, if
the record did show coercion or zeal on the par of City Stores in
obtaining approval rights, complaint counsel would have made much
ado about this, and they would have argued that anticompetitive effects
must surely follow, Where there is no such evidence, assumptions about
the inevitability of adverse effects cannot be made. But, on the other
hand, the chaste circumstances surounding the acquisition does not
prove the absence of anticompetitive effects, and the question remains
whether there is other evidence that trade may bp restrained by the
approval right.

The short answer to this question is that I believe the record will
support the conclusion that the approval clause in the City Stores ' lease
has a substantial tendency, capacity, and potential to suppress price

competition.
What the record shows is that the developer and a potential entrant

recognzed that the approval clause clearly gave City Stores the right
to bar entry to a discounter if respondent chose to do so. This is the
plain meaning of the "Dalmo Incident" where pursuant to the appraval
clause the developer asked City Stores to approve the entry of this
well-known Washington area discounter on the condition that it would
refrain from "advertising discount or bargan sales at all of their

present stores" - that is, not only in Tysons Comer Center but in all
the Dalmo stores in Virginia, Marland, and the District of Columbi,, 2f

Also pursuant to the approval procedure, City Stores was ,,,kcd to
approve (and it did) the entry of Sun Radio another important

W,,,hington area discounter, who pledged in its lease not-to call itself a
discounter in any of its stores or "include in any of its advertising or
other material in its stores, any advertising or reference to the effect
that it continuously sells or offers merchandise for sale at bargain
prices. " 27

It is of no moment that the no-discounter tcrm of thc Dalmo lettcr
and the Sun lease were neither requested nor suggested by City
Stores, or that City Stores did not discuss the no-discounter language
with the developers or the other deparment stores. '" On the contrdry,
these facts show that the mere presence of an approval clause in the

"Findinf'-
" Finding21.

" FindingZ4.

., FindingZ5.
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lease of a traditional deparment store is a signal to both the developer
and a discounter, that approval may be withheld unless the discounter

. image is changed, and, therefore ,. entry should be sought on the basis
, that price competition will be held in check.

The conclusions which I draw from the Dalmo and Sun incidents are
in no way changed by respondent's assertion that it would have
approved Dalmo s or Sun s entry with or without the no-discounter
provisos." In fact, when it gave approval (by not indicating disapprov-
al), it did not tell the developer that as far as it was concerncd, the no-
discounter conditions should be eliminated. ''' But more importantly, I
know of no principle of antitrust law which would al10w the quality cf
competition in a signcant retail area like Tysons Corner:Center to be
determined by how lenient City Stores mayor may not be, or how
much price cuttng it mayor may not tolerate in a paricular moment of
its history.

Since the clear meaning of the Dalmo and Sun incidents is that an
approval clause means to both the developer and a prospective entmnt
that an "anchor" tenant, like City Stores, may determine if it wants or
does not want price competition (and the developer and the price-cutter
entrant should act accordingly), the potentially adverse effect of the
clause is manifest. There was no need that complaint demonstrdte
actual adverse effect: the Commission may stop a practice in its
incipiency before all price competition is eliminated." AB it happens

there is circumstantial evidence which serves to show that the no-
discounting implications of the approval clause registered with
practically all the satel1ite tenants. Many entered Tysons Corner
Center subject to City Stores ' approval , and most signed a lease which
said that they could not operate a "discount store Dr a bargan store
similar to Korvette nor continuously sell at discount or bargan
prices.""" In addition, there is evidence that the right of approval may
have prompted other variations of price-related conditions on entry.

,. Fi"ding 2!i , :1.\

'" Findiog2ti
" In lh",,,, I' (lcrfic Fl''')''' ''!1 ,. d al. v. lilli/,'d Sia/c, :1,;0; U.S. I (19,.8), the Supr"me Coun sp.-.ifieaUy

"ejected thi kind of" !enieney " argu"1Pnt
Th" dcf"ndant c01,temb that tla, "prefenintial routing" clauseR are guhjPct to () many exn'ption,; and have (H",

admini tCTed ''' Ipnienlly that they '\0 TInt 5iguific.."t!y r,, tra;n competition. !t p()inL out that the",' cl"I1"" p.,rmit the
vend!'c or I.. """ to ship hy """'p'.tinr. carrer if i!. r"te ;IT" l",,' cr (or in some in"ta"C(, ifil. erviee i better) than the
defendant

Of coun;" if the " r" tndiv,, pro"ision .are roer" ly ),armleRH ieveR with nu tendency lu t,...i" competit.ion . Oi'i the

defendant KUment "".",, to imply. it i hard to n"derntand why it has expended " much effort in ohtaining th('m in
t numh,, and upholding their validity. or how th('y are of any bend"it to anyol1e

, ""'-

11 th" defendan!. But huwever
that. TIay tw. the e" sential fad r('maiTl that the"" al-'T'''''''"nts ar(' binding ohligat.ions twirl over th" h.- of v""dre
which d..ny dprendant ""mpdit",." a"c" " tu th" f(' ''''ed rr mark"t on t.h" ""ml' t"n,, "" the defendant. :156 C,S. at 11

ncrord "ilpd SI",,- ,'Wod" ,,prij C"rp. L'uilrd SI"!"-'

:?.

"" U.S. 4:,1 ;,j(19Z2)
ra" hi"" Origi"a/or., G"ild (Jf A,,,a-;cn v. FTC, :!I S. 4; . --E ; (I!M I): FTC v ,',IJ/'"'' f'iel"rl' Ar/,. ,-rlis j".Q S,'

('''.

:).-- US :192 :!g; 09:

j): 

FTC fir"" S/,,'" ('n . :J!: !:. :Jlfi :!22 09fi6).
1 Finding . 2"1, 2S
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Thus, the record shows that City Stores again, in the conwxt of the
de1Jeloper securing respondnt' appro'val was informed that a new

. entrant, G&G Stores, would only offer "a middle-priced line of shoes.

""',. 

Entry of other satellites ' which ' was similarly conditioned on City
Stores ' approval , was limited to the sale of merchandise of a specifed
price and excluded the sale of lower-priced p;oods.'" These are
continuing restrictions on the satelltes which canot be removed
without respondent's approvaPfi

In the commercial world, anticompetitive commtments like these are
neither inadvertently imposed nor 1ightly accepted, and from what we
know of the Oalmo incident, alone, it is reasonable to surmise that it
was the approval clause which actually inspired, or at least tended or
had the capacity to inspire these price-restrictive provisions.

It does not help respondent's cause to say that it always approved
the entry of an satel1ite stores, '" the record shows that while the
satellites may indeed have had respondent's approval, they entered
with their hands tied behind their backs. Nor do I think it decisive that
there is no direct evidence showing that City Stores negotiated the
anticompetitive satel1ite clauses or requested that conditions be
imposed on Oalmo, Sun, and others '" or intended that these conditions
be imposed." As I indicated above , respondent had to do very litte
once it obtained, in the form of an approval clause, the right to say
yes" or " " to price competition. 
In defense of the clause, respondent has also vigorously pressed the

argument of "unused power." A common thread rung throughout its
brief is that where power (i. power to disapprove) is unexercised
then no violation can be found (respondent's Main Brief , at pp. 54
seq..

). 

The trouble with respondent's position is that it requies me to
accept tl1e notion that where a major tenant in a shopping center
obtains the approval right, the right is on1y "exercised" when City
Stores takes affrmative action to exclude a discounter or otherwse
control the terms of entry of potential competitors. But the evi1s
inherent in the approval right can work without positive action by
respondent. The approval right is "exercised" quite effectively simply
by standing as a reminder to both the developer and potential entrat
that if they do not toe the line, the right to disapprove may be invoked.

" Finding:\2.
1., Findings:W

'" Finding:\4
" Finding;!.1

'" finrling;:J.
" Pr!)f or ,specific intent iH unneccHHary exe"pt in attempt to mOl1opoh",.. C"- ('H. ThuH , in 1/"il",/ Stair.' v Mn""""i/.,

Corp. :J16 U. S. :U;. (19.12), the Supr m" Court Haid

lajsrf'spectsstatem"T1tHDf"ariollsapp..l1('('sth"t th(Oy did not intend tujo;na combinati"n tofi" prices, wt! need
only say t.hat they must be beld tu bave intended the necessary and direct cunsequem,e" uf their acL and cannut be
heard to""y tuthecontrary. :\16U.Sat27:,
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That City Stores never found it necessar actually to use the power by
exercising its right to disapP1've does not change the highly

ti.competitive implicati9ns of its mere existence.
Its mere existence, however, does not amount, as complaint counsel

would have it, to a horizontal conspiracy to fix prices, and therefore per
se ilegal. Complaint counsel argue that because City Stores has the
right of approval, respondent becomes "enmeshed * * * in combina-
tions with the developer and the satellite tenants to fix or control
prices, eliminate discount selling, and eliminate discount advertising"
(complaint counsel's Main Brief , at p. 15). "Enmeshed" or not, there is
no agreement between City Stores and the satellites fixing or
tampering with their respective prices and without such an agreement
tacit or otherwse, there can be no conspiracy.41 In rejecting this per se

theory of complaint counsel, I am distinguishing between an anticom-
petitive practice which has pricing effects and "price-fixing." While the
pricing effects may properly be taken into account in deciding whether
practices are unreasonable or unfair, this is not the 52-me a. saying that

receipt or enforcement of the approval clause is a price-fixing
combination or conspiracy and therefore per se ilega, irrespective of

the effect."

With theories of per se combinatioll or conspirdcy out of the way, I
am deciding this case essentially on the basis of the more pragmatic and
less conceptualistic branch of Section 5- i.e. an approach which

.0 The eourtR have reco!:l1;zed the""nticump.titivc irnplic"tion of restrictive power obtained but nol ad",,II!!
irIVoker\' In C. Ru...el/ C""'I'''''!/ , C",",

",,""' " /".

."1"1;,,, e'm'pan!!. 226 F.2d :J7:1 . :J76 (:I"! Cir. 19.')I)), the ourt said:
The ineh"ate threat which lhe e circum8tance engender hang, in the air and ", e may doubt that that threat i

withoutit effectin" highly competitive market
See , al Uniled SI",,, Maehi"e,, Corp. v. (I"iled SIal". 2."" U.S. 451 (l92'l);N;;rthdn Pacif;e Rail"",!! cO. er 0.1. 

U",ledS/al"-' :I;,6U. I(l9:oi)
" Thc only conspiracy theory that! ean envision is that , arguably. the approval clau e has th,' effcct of placin!/ City

Store" in the center of a uhub and spokes" ,-ombinatioo (see

, ".!!.

/"r nlote Cin,;",t fnr: v. Un,l..d Slnl... :JOf U.S. 2()j
j:19)), whereby the atellite (i. the "spoke ) agree not to sell at di!;ount prices because respomlent (the "huh" ) will

not giv.. ..otry approval. Complaint counsel . howev,'r , are a long way fr"m meeting the test of (,,/..r,,/,,/I' Circuit sinc..
th.... wa no showing that the re p"nse of any "at..nite to the existence of the approval right w.. depeodent upon a

imilar res!x","e by other sateUites. Even undcr th.. most expansive reading of conspiracy law . identical but not
intenlcpem!ent rcspol\ cs to thc ,ame eco'",mic ract i not an "ag-eemcnl" by any stretch of the imagination. Turn..r
Thr Defillili,,,, of AY"'"",e"r '''''/I"r rhe SIIf''''''''' Ad: ('0".

.",,,,,.

","I/el,."" o..d R"f",.als ro Oral 7:' Harv. L R..v
Ii.

');;

. 1i.", ( 1 H;2).

" Nor do I arcl'pt complaint coun$e)'$ alternative per se theorie$ grounded on "",,""ted ('''e, fl",I",' Siall'.
32(; IJ.S. I (194.

')).

l/tHtrd ::t,,/,. . v Ten,,,,,,,1 Rai/mod A","ori"t,,,,, 22 U. :JJ (l912). 1t is rl"ubtful that th.."e are
per se ca. , anrl , in any event, they coulrl be viewed as concerted reful'ls to deal (i. ooycotL a" in Pft.lli""
Oriy,"ator.. G"i/d of Amenea v. PTC :n2 u.s. 457 (1941), and Klah ,"c. v. Rrnrulwa'l- Hale Slores , hie. , :J59 U.S. 207

;;!j)). in which competit.or! combin..d to deny an e ""ntial servi..e (m"mbership in a newspaper a!1"n..y and ac..es$ to a
St. Louis terminal which every railroarl had to pa.% through), With the dismi$ al of Count I . thpr.. is no ..harge ldt in
this ..a"" that City Stores combined v.-ith the nther department store" to boycott or rln anything el e. A for Gmn"" lur

. /'

rr""dopce f'''lIil I'mrillCt' RII,/dilly, '"r. 194 f 2rl4S (I"t Cir. c,.rt. d,."ied

:;.j.

j U. XI7 (19,,2), this "butllenc..k"
caSe does Ilot apply a per e approaeh t.he ,.a"e turned on (I) th(' desirabilit.y nfspa,." in thp Produce Building, (21 the
competitiv" imp!i..ations "f tbe failure t.o renew the \e..'e , (:1) the bu ine

$ j,,

tifi atjon for a rlenial by a monopulist of
a..cess to a substantial economic arlvaotage This is hardly a per se approach and ( hav.. lnokpd to similar fadorn in th..
unfairne"s a"alys;s to b" discu serl above
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emphasizes that "unfairness" turns on considerations of context, effect
justification and consistency with antitrust policy.'" Under this
approach it is signifcant that even if one cannot find that the approval
clause "amounts!! to price-fixing, there is evidenc( showing that the
approval rjght may have highly' antieompetitive effects on competition
and especlally price competition.

Starting with this effect, I next look to the setting. It was not
necessar that complaint counsel show that Tysons Corner Center was
a "relevant market" as that term is used in merger cases:\.') It is enough
that the record shows, as it does, that Tysons Corner Center is a
signicant center of business where if competition is restrained, a

substantial number of consumers will have to pay the price.
While I believe that the crucial considerations are probable

anti competitive effects, the economic setting, and lack of justification
for the practice, I have also concluded that the acquisition of the

approval right violates the policy of the antitrust laws which disfavors
the use of vertical leverage to accomplish restraints on pricing. By this
I mean, not only would it have been patently illegal for City Stores to
have entered into a horiontal agreement with new tenants about any
aspect of pricing, but the same megal result could not have been leg'dlly
accomplished through an agreement between respondent and Tysons
Corner Center by which the developer agreed to allow entry depending

" On the .e"urd of this "a"e . it is nut ne",'ssary to test the ,)Ute. limits of Section S wher" the Cummission may
predicate" fimling of unfairness " ind"I".nr!ent of possible or actual dfeds un competitiol1. FTC Sp"rr!! 

"",/

/flltchins,,, Co" 40.5 U.S. zn, at 248 (1972). In S I the Court pointed to ccrtain factual consirl"rat;ul1S as an
alternative test ror unfairn""". The Court "aid that the COTml1i",ion may pruscr-ibe practice" "- unfair- " in their effect
"pan cOIlumers (id. at 239), de"rly a factual con"ideration. And again , the Court eit.d favonbly "- a factor in
detenniniTlg unfairnes" "whether- it causes "ub"tantial injury tu con"um,'rs (or eumpetitur" or other bu"ifH'""m",,)" (Pd
at 245 , nute 5). The J.' gi"lativ" histury of Sectiun :) "huwH a "imilar uv"rridin)1 inU're"t in y,iving the Cum",i"Hion th,'
puwer to determiTle unfairne"s by rpferrng to the fact" ()f a particular c"- e rathpr than ab trJ.ct s1andard ur rigid
furmulae. See, Baker and Baum See/iQn 

'; 

"I lloe Federnl Trude CU1IHli,;8;"" Ad: A C""/i""i,,y ''1'' -'8 

Redefinirion 7 ViII. L. Rev. 517

, ,,

60 (1962). Thus, the flounlebates on Seelion 5 indicate a rongrps iunal purpo..;e that
the law ofunfai..,,ss b,' fa;hionedun the faeL, of each case by a " rule ofreaso " balancing of the hu"ines" rea.'''JI" fur
the cunduet again"L the practice s ad"er"" effect" upun th,' public in(('r"HL 51 ConK. Rec. 129f5'

, '

12! H; (l91 ) (remark"
of S"Tlator Cummins). While there may be ca"eH wh.'re the d""truetive eff,'ct of the practice is so apparent as to
preclude even the profrer of ju"tification evidenre , see , Alla"ric ReJi"illy C",,,I-''Y v FTC ! u.s. 3,-'7 (I!lIi5), we
du not reach that que"tion here inc" rt'spondl"1t w,, eneoun.p;ed to present a bu"int's. ju:;;fj, atinn hut did nut. d" so.

" Se"discu"sionearli"r, especially text "I. notes 20 t.hrougb :J9
.:. Wht're thc practice in"olv,, the exclusion of competition ur t'ffpeb on price" , th" court" and th" Curnmis io" lak.,

a" markpt just that market which the conc,,", its lf lak H for iL" fipld uf activity. !t i sumed that the "field"
Huffciently describes a market, for otherwise what would he thp puinL ur th" effurt tu exe\ude or control. Wu"h'''lJlo/l
Cra 66 F. C. 4;) 119 (196-1)

.. finding" 9, 10, II , 12. See , abo C,III SI()r " v. A"''' r''a/l , 206 r.Supp. 760, 770 (D. C. 1967), where the court
H"YR that Lansburgh' " had reached the conclu"ion "that th" Tysons Corner Hite was pr"fer-able tu ,my other in th"
are"-" The district court opinion WaS affnned in Ammer",u" v. Cily Sl"r "" 394 F.2d 950 (D.C- Cir. 196), wh"rc th"
court set out the following text from a 1962 letter from LanHburgh' " pre ident (.Jagel ) to Int' Tys'''H C"rnpr C.' nter
Developcr(Lerner)

We art' convinet'd that the ' Gud.,j"ky-Lprn"r tr..ct, tu which you r"fu 3H tht' TysOT" Triaogle , i ,;uperior tu any
other. Being located on the Beltway, it ha an un"x""llpd advertising vailH'. IL location "n bot.h Route 7 and Route 12:1
givt's it access to all local tr-ffc.

Since the Ty"on s Triangle site win be dEveluped almoHt t'xeluHiv"ly t.o eummereialus(eH , it al o " "ur",, a Ii. e center
with no dead spots. It i al"u r"adily a ailable to automobih' t,."ffc wiLhout oth"r coml"t;ng us"s within the Triangle
:J94 F2d at 9, , nott' 1
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on whether a potential satellte gave assurances that prices would be
maintained at a satisfactorily high leveL" For all practical puroses the

, appro\1al clause accomplishes the Same end. It is a small step from (a)
City Stores agreeing with the developer on how Tysons Corner Center
wil use its discretionary control over space, that is, entry to (b) City
Stores, itself, assuming this same control and with it the right to veto
the entry of price competition. In short, the acquisition of approval

power is practically indistingushable from what respondent could not
have legally obtained by virtue of an express agreement preventing the
developer from leasing to price cutters. Accordingly, it follows under
Section 5 (where the form in which respondent has cast the tmnsaction
does fwt govern '"), that because the clause operates in much the same
way as an agreement which is clearly unlawful under the antitrust
laws, this, too, weighs in favor of finding it unfair. It must be
emphasized (as I indicated earlier with respect to complaint counsel's
per se theories) that I am not saying that an approval clause is per se
illegal because it amounts to a price-fixing agreement. What I am
saying is that where a practice violates the underlying public policy of
the price-fixing cases this is a factor, along with effects and lack of
business justification, which should be taken into account in the
balancing process which is at the heart of the unfairness analysis.
Given these factors probable anticompetitive effects, in a

significant setting, and a practice which violates the policy of the
antitrust laws - I believe that complaint counsel have made out a prima
facie case. This means that in the absence of a clear showing of a valid
business justification compatible with the aims of our national antitrust
policy the clause must be striken.

It is well estahlished that the question of business justifcation is a

" U"il d Slates :-I)Cf"!I- Vn,.",,,, Oil , ;1\0 U.S. 150 221-22, (1940). Nor could the Same rC8ult have b"cn
brought ahu'll by an agr"ement rlirect or implied , between develofHrand nf'W t..nant I." Il'a,; "pac" on the conditio"
lhaL prices arc maintain"d at a set l"veL See

('-

, (Jr, Mih-, Medi",,1 C(J. v. /0/'" D. P"rl. & Sm", Co . 220 U.S. ;,n
(1911); FTC l/eal, NIII l'ad.- ,,,,, C,,- 257 US. ,141 (1922); (/,,;/(..1 Srf!kn nrke , f)"l'i" :U;2 U. S. 29 (196)

" I''TC v. C",-li.' l' l!biishi"g . 2601;. , fJ.!- ,gZ (l9 J): FTC M"I0"" l'ier"re A,hN1i" '''!I Sf'T,.i,." '0- . :144
S. ;1'12. :J97 (195:1); Gr,,,,d (1.",,, . v FTC, :100 F. 2d 92, 99 (2d Cir. 191;2)

.. Public policy con ideration are one of the H,ree a ltenu..tiv" ,;ourc" of u"fain\e standanl" id"ntift"d in the
Stat"ment of Basb and Purp() .' 8upporting the Cigarette Hul" and favonluly cited by the Supr"m.. Court in S(1/ Th;"
public policy " test turns "" whether S&U's ""nduct fa lb w;thi" the .' p""urnhra" of 80mI' l'''l:hlished "oncept of

ill"gality. FTC v'. Sperry 'lOrd Hrdrh;"..,m 5 U.S. 2;1.1, 245 , :o. ,5 (1!J7;). arlier, in AII""t;c R fi"'''g, tho.' Supr..m..
Courts:iid'

As our ca"" hold , all that. iH nece sary in !i ,5 .,roc"",j;ng,; to find a vioJation i to di cover condu"t that " run"
count"r to th.. I'uhli" p" l;cy d"c,Jar"d in the Act But thi is of ne..e sity, and was intended to bo , a standard to
which the C()mmis i"n would give $ubstance. In doin!, so , ib U e,. a gnidelin., of recoJ1niz"d violati'''H "r ,mUtruHt laws
was, we b Jieve, pntirely appropriate. It has long be"l1 recog-,iz"d that there are many unfair m"thods "r c"lJpditiot1
lhat do not aso;ume the proportions uf antitrust vi()!ati"n Wh..n "ondurt do..s hear tb... rhar.l(.terist.ics ofr"cugnized
antitrust vio!;tions it becomes suspect , and nw Commission may prtJ",rly h",k to ca""" applying those laws for
guid"n"... Allllnt,c Refil!ing Co. v F1'C, :'11 !I. S. at :,t;9-70 (196;;) (eit.,tions omitted)
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burden which respondent must assume since it controls the facts and
presumably knows what it reasonably requires.S!' T can only conclude

that since City Stores has not come forward with any business
justifcation, it ha.s none. Moreover, at every turn in this proceeding,
respondent has insisted that it never really wanted or needed the right
f approval , or considered it important. A.s T indicated earlier, while this

may indeed show a lack of anti competitive intent, it also tends to show
that approval rights are not justifiable. As it happens, it is difficult
even to conjure up a legitimate (i. e" non-anticompetitive) function of

the approval right since the lease contains elsewhere adequate

protection for any concern over the "image" of the shopping center as a
whole: Section 31.3(C) requires the developer to select fInancially sound
tenants of good reputation.

While respondent has no factual justification for the. approval
provision, it argues that "approval" is similar to the exclusive dealing
rights allowed in such cases as Packard and Schwing, (Respondent'
Main Brief, at p. 50 et seq.
In my view, the "exclusive dealing ca.ses" are inapposite and

respondent should not be heard to argue that since it could have been
designated as the aexclusive" retail outlet in Tysons Corner Center, it
may be the party to a less restrictive provision which gives it the right
to exclude others. Exclusive arrangements, contrar to respondent's
argument, are not per se legal. If City Stores ha been given exclusive
retailing rights in Tysons Corner Center - the legality of that grant
would have been carefully examined to determne the circumstances

and significance of the exclusivity including possible justifcation in
eliminating all competition. As a subject of conjecture, I cannot

conceive of the circumstances under which the climination of 

.. As early a lIIIilcd S/,,/..s v Add!!-"I"" hp,.& St,'e/ Cn. , 8. Fed- 27\ (6th Cir. 1I 9H) ,difi.d ""d "fId \75 U-
21\ (!K!l9), th(' ruie "'as emlneiated that a pr"p""""t "f" "n"trad of re trai"t may attempt affrmativf'ly tn ju tify it hy
a show;n.! that it is ancilary to and nf'CPHsary tn the aehipvPTIcnt of t.hf' lawful m"in PUrpH" nf thf' contract . that the
duration "nd eope of the re traint i nut suhsl .nli,!!ly grpatf'r thal1 if; npc,,~sary to achi"ve t.hat purpo , am! that the

taint is oth"rwisf' rpa.""n"hl" in th,' cireum tance.". S"e Whit.' M,,/"r C". v. nuirl'd S/"/, . :n2 U.S. 2.';:1, 270
(Brcnnan , concurring). Whil 1 have looked to Adrfyst"" for a standard on the ju tifjcation question , this is not t."
ugy;est that 1 acc"pt the noti"n that significant al1ticompditive pradiee Hhould be excu ed because the cov,'nanti".

subjedively vi"w"d th" rhtraint :is "aneiHary " to their ba ie deal. If that w"re th" test , every restraint woulrl be
lawrul

.L inding 19 (Para. :!L; (C)). Th" I"a e also contains provi ion" requiring th"t the ar hitectunll rl"sigT concept.
quality of con trupli"n ami m"leri"ls, th" deeor , and C"I"T of the stores hannonize and be compatible wit.h T" p"nrlent
store. OX I- f;;!:.1X I- 171)

. p,,,'lmrd M,,/or Car C". v. WeI,sl", Molor Car , 24:\ F.2d 418 (D.C. Cir

), 

rat . dn",.d :\.';; u.s. R2'l (l9.
SChil"

,q 

.lolnrCo. fllc. v. H",I.

"'" 

Sa I,.., C"rp. z:m d J7fi (4th Cir . !9;)), cerl "",,,,,d :J55 U. H22 (19;7). AH raras I
know, th"r(' arc no decided fed(',,d either in. the courts or hefore the Commio;siun , which have t.n'at".! dir"ct.ly
with the meritH or I.h" "right of approval" undeT lhe exl' ivity " doctrine or any recognized doclrint' of the "ntitrust
laws. In nfll"", Salr. en: v. "Jls C"rll' r ((".''''''/ SI"'I'I""I! C,...trr :101' F. Supp. !!88 (D.

), 

arfd 129 F2d 2Of,

(D.C. Cir. 1970), th p"urt - , "nsidcriny; the very Same lea e provisions challe"ged hen'i" - deni,.d a temporary
injunction. While iodic"t.ing it" doubls th"t a per se vio lation "ould be btabho;l1Ld I"- ,, basiR f()r a t"mporary

injunction), th(' court ""id a nile of rpa on aTJ"ly mighl be applicable.
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competition by operation of an exclusive grant to a tenant could be

justifed in the context of a giant regional shopping center.S:! But

, obviously respondent cannot avail itself of a hypothetical justification
as an explanation for what actually happened in this case. Here there
wa., no justification presented; City Stores obtained the right to
determine the conditions of entry; and that right, a., the record shows
may lead to severe effects on price competition which in no way is
condoned by the exclusive dealing cases.

To sum up, on the basis of the record in this ca.,e, I have concluded
that blanket approval clauses may lead to the elimination of price
competition. To allow such clauses to exist in such economically

significant places as Tysons Corner would be an open inyitation to this
respondent and other major deparment store retailers to divide up the
country into protected enclaves where they would be free to set the
metes and bounds of meaningful competition, As far as I know, City
Stores never enjoyed such control over their actual or potential
competitors in our older downtown business centers, and I fail to see
why regional shopping centers the "downtowns" of the future 

should be tured over to this form of private regulation.
The Fourh Department Store Issue and the Limitation on Department
Store Space

Complaint counsel maintain that the record shows an agreement
between Tysons Corner Center and respondent to boycott a fourh
department store. An that the record shows on this point is that in 1966
when it became apparent to City Stores that it would have to litig'dte to
get into Tysons Corner Center, it told the District Cour that if the
developer was not immediately enjoined, one of the three planned

department store sites would be given to another and the most that
City Stores could hope for would be a less desirable and apparently
unplanned fourth site.

The record also shows that the outcome of the litigation was that
City Stores got the third site and signed a lease for the thid

department store site. But complaint counsel argue that because the
lease incorporated by reference the original plan of the shopping

center " this shows an agreement to limit the number of department
stores to three since the plan only shows three department store sites.

On its face, I find nothing sinister in the fact that a developer s plan
is incorporated into a lease. How else would a tenant know what he is

"" The rational.. or Schu.'iuy and Packard (that a weak maoljfaet.uTcr' may grmt ('xclusivity to" H..l1er v.'ho was
losing money in order to ,;ve or build a faltering fiistributornhip far eff"ctivl' interbranrl comp.tit;on) was Tf'cognized
to be of "'ne"e,;o;rily limit.,d Heape " in Justice Hr"nnan s co"cuning opinion in While Molors Co- v. ('"ired Slurps :J72

lJX 2:";J, at fi9 . nate X (l!I6J).
" Finding 5.

. ,');

, ,,7 :.I
'"' Finding59
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getting into? Nor, as far as I know, is there anything ilegal in the
developer conceiving of a shopping center as having a trianguar

configuration with three major deparment stores anchoring each
corner. If this triangular confguration with its apparently natural
1imitation t9 three department stores had some roots in a conspiracy to
boycott whIch involved respondent, then complaint counsel should have
put in some evidence on the point.
Expansion and Space Limitations

The limitation on department store expansion is another matter
however. This was brought about by agreements between the
developer and each department store, including respondent, which
provided that the other two may not expand beyond 245 00 feet.'" It
would have been ilegal for the deparment stores to enter into such an
agreement among themselves restraining competition and the same
result cannot be legitimized by saying that this is merely an innocent
bilateral arrangement between developer and tenant.

I have reached the same conclusion with respect to the provision in
City Stores-Tysons Corner lease which, in effect, sets the size of many
of the satellte tenants.

City Stores has no business entering into an agreement with a
developer and indirectly with its competitors which determines how big
its competitors (or City Stores, for that matter) win get. Size, whether
it be that of deparment stores or satellites, is such a significant aspect
of retail competition 59 that a restrictive agreement on this subject
would be condemned under the Sherman ' Act even though it is
competition rather than price itself. See , Mandville Island Farms
Inc. , et al. v, krnerican Crystal Sugar Cor. 331 U.S. 219, 235-236

(194R); United States v. Socony-Vruuum Oil Co. 310 U.S, 150 222-
(1940); National Macaroni Manufacturers Ass v. FTC 345 F'.2d 421

(1965).

CONCLUSIONS

1. The Fedeml Trade Commission has jursdiction over respondent
and the acts and practices charged in the complaint took place in
commerce, as "commerce" is defined in the Federal Trade Commission
Act.

.. As fa,. as J can d..terrn;"" lh,, three departmf'nt tOT" c"nfiguration grew out Dr an .,arly agn'C'mcnt bd" ,,en the

,-pv..loper, Hecht (i_ The May Company) and Woodward and Lothrop- City Stores " as nDt r"5pon ibl(' for thC5e

actions

* * *

Ciry Stores C""'JX"!I v. ",,,er,,,,,,, . 21\ F.SlIpp- 71).; , 77!! (O. c. 191;7).

'Findi"g:J6
"Findi"y,-IO.

' Finding :l1 ;J9.
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2. Respondent has caused the inclusion or enforcement of lease
provisions in its Tysons Corner Regional Shopping Center lease which

, has tbe tendency to restrain trade and is an unfair method of
t;tion. Specifically, a provision giving respondent the right 

disapprove other tenants has the undue tendency, capacity, or effect of:
a. Controlling and maintaining retail prices.

b. Allowing respondent to choose its competitors and to exclude

actual and potential competitors who might compete in price.
c, Eliminating discount advertising and discount selling.
d. Denying the public the benefit of price competition.
e. Giving respondent continuing control over its competitors

especially the pricing decision of its competitors.
3, Respondent has caused the inclusion or enforcement of lease

provisions in its Tysons Corner Regional Shopping Center lease
relating to size of competing department stores and satellte stores
which has the tendency and effect of eliminating or restraining
competition between respondent and other stores.
4. Respondent has offered no business justification for the provi-

sions described above.
5. Said lease provisions, as hereinabove described, are all to the

prejudice and injury of the consuming public and respondent's
competitors, and constitute a restraint of trade and an unfair method of
competition within the intent and meaning of Section 5 of the Federal
Tmde Commission Act.

THE ORDER

There are several aspects of the remedy problem which I believe
require some amplifcation.

First, complaint counsel insist that respondents be subjected to an
order forbidding it from conspiring with other deparment stores about
the approval right although there is no such conspiracy charge left in
the case, and, in fact, the charge (Count I of the complaint) was

removed with the full acquiescence of complaint counsel. This odd
recommendation is justified by an arcane reference to the fact tbat the
otheT Tysons Corner deparent stores ("The May Company" and
Woodward and Lothrop ) have consented to a conspircy provision in

their orders and under the rubric of "fencing in " City Stores should get
the same treatment.

As I understand complaint counsel's theory, it works as follows:

when a respondent does not consent lo a conspiracy order and chooses
to litigate that issue, but complaint counsel later backs down and the
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issue is removed from the case, complaint cmmsel, nevertheless, is
entitled to a conspiracy order because in other cases which were 1Wt
litigated, and where complaint counsel did fwt back away from the
conspiracy charge, the respondents consented to such an order. To
incJude a CDnspiracy order under this rationale would have the effect of
turing logic on its head, and adding a "Catch 22" to the antitrust laws.
I wil have no part of it.

N ext, I turn to respondent' s request for a proviso allowing a measure
of control over satel1ite entry in the form of a clause permitting a veto
over "objectionable types of tenants." Respondent argues that The May
Company and Woodward and Lothrop consent orders contain such an
exception to the absolute prohibition against any form of approval
clause. While the Commission may have some discretionary power in
this respect, I am limited to the record. And on the basis of the record
before me, I cannot al10w respondent such open-ended control over
entry which can work in much the same way as an approval clause. I
have concluded that an approval clause, no matter what form it may
take, is nothing more than a device for working anticompetitive
mischief and it should be banned outright.

As I indicated earlier, whatever interest respondent may have in
protecting the "image" of the center as a whole, this is adequately met
by a lease provision requring the developer to select financial1y sound
tenants who have good housekeeping habits. The order will have a
proviso expressly al10wing such selectionCI iteria.';o Any other limita-
tions on entry into shopping centers should be left to a less self-
interested arbiter of what is in the best interests of the entire center -

to the discretion of the developer who is concerned with the center
as a totality, or to local government which is the conventional
instrumentality for determining what is or is not a socially acceptable
business. I would not al10w major deparment stores to regulate
competition in these economical1y important retail centers by giving

them the right of deciding which of their competitors are
objectionable." Besides, in this case City Stores has insisted in the

most vehement terms possible that it has no real interest in the rights
of approval, and it introduced no evidence whatsoever to show that
approval rights in any form are justified.

Finally, respondent argues in favor of limiting the scope of the order
to the Washington, D.C. area. Ths is understandable since the record

.. I b('li"ve that , minimallYo. there is a built. ;n amhiguity in a prn"i " which would pennit r" pmHlent to qu"st;on the
election of a tenant on the gnJUnds that the tenant may up"et the "balanee " or " div!'' "itkatiun " of U", ('('nter, An

agres"in' di"eounter may indeed up et the "halan"e" (whate,."r that means). and in th.. name uf "d;v"r ifi('ati"n
n"pondent "uuld I()jge an nbj,.etiun tn the entry of" dire"t "oml)(l.;t"r ,,'ho i"swad ofuffering more variety. uffe"
,on"umers a ,hoi"e in t..rrS or lower prices fur th,' "amI' merchandis.. as that onld by respnnd.."t

Th,' "rd..r will . h()w..ver, contain pruvis,, allov..ing le,,s.. provi";o",, which ;deTltify th.. major ten:wLs "",1 e"tablish a
layoul.fortheccntH , N..ith"rprnvi jnn a" 1 c"nclur!edearl;er heen"h",, n tuhe anti"mnpet;ti"e.

7!)') () - 7G - 61
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shows that it no longer operates in Washington, but it does have at
least ten shopping center operations elsewhere, and in the future it
may.eRter stil others. Theapprov-al right in the form of a grant to a
major tenant like City Stores has a tendency and capacity to restrain
price competition. It should be banned wherever it exists or may exist.
There is no basis whatever for a geographical limitation on the order.

Accordingly, the following order will be issued:

ORDER

For purposes of this Order, the following definitions shall' apply:
A. The term "respondent" refers to City Stores Company, its

operating devisions, its subsidiares, and their respective officers

agents, representatives, employees, successors or assignees.
B. The term "shopping center" refers to a group of retail outlets in

the United States of America planned, developed and managed as a
unit and containing (1) a total floor area designed for retail occupancy
of 200 000 square feet or more, of which at least 50 00 square feet is
for occupancy by tenants other than respondent, (2) at least two

tenants other than respondent, (3) at least one major tenant, and (4) on-site parking. 
C. The term "tenant" refers to any occupant or potential occupant

of retail space in a shopping center which occupancy is for the sale of
merchandise or servces to the public, whether said occupant leases or
owns said space, but the term does not refer to an occupant of space
within the store occupied by respondent, which occupant operates a
department for respondent puruant to a license from respondent.
D. The term "major tenant" refers to a tenant providing primary

drawing power in a shopping center. A tenant which occupies at 'east
00 square feet of floor area will be deemed to provide primary

drawing power.

It is ordered That respondent, in its capacity as a tenant in a
shopping center, cease and desist from obtaining, making, carring out
or enforcing, di(ectly or indirectly, an agreement or provision of any
agreement, whether applicable to the shopping center or to any
expansion thereof, which:

., Nur houlrJ tt", onh'T b., limited , a., re \,,,ruif'nt r"'u"~L~ . lo a I'TOhibitiQI\ "p,ain t only tho"" !ea. "H which by their

tenns .._,elude p ric" com tjti()n. Such an order WQulrJ he l"s8 than u,;!"ss in"(' Tcsj"-mknt would be fre.. to negotiate
for thO' "pry hlanket appTo"al dau e which an caus. thp competiti"" harm dl'scribcd in thi init;,d deci,;;on. The rO' ult

would be th act o"po it(' of " rencing in'" PTC v. Nali"",,/ /-,' "d C,,-;L'i S 41!J (l9,':j); it wOlJld \"""". the harn dOOT

wid""p"n.
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1. grants respondent the right to approve or disapprove the entry
into a shopping center of any other tenant;

2. prohibits the admission into a shopping center of any paricular
tenant or class of tenants, including for purposes of ilustration:

(a) other department stores
(b) jtinfor deparment stores
(c) discount stores, or
(d) catalogue stores;
3. limits the types or brands of merchandise or services which any

other tenant in a shopping center may offer for sale;
4. specifies that any other tenant in a shopping center shall or shall

not sell its merchandise or servces at any paricular price or within any
range of prices;

5. grants respondent the right to approve or disapprove the location
in a shopping center of any other tenant;

6. specifes or prohibits any type of advertising by any other tenant
or grants respondent the right to approve or disapprove any

advertising by any other tenant;

7. grants respondent the right to approve or disapprove the amount
of floor space that any other tenant may occupy in a shopping center.

III

A. It is furthEr ordered That this order shall not prohibit
respondent from including a provision in a reciprocal easement
agreement or lease with respect to a shopping center which provision
identifies in designated buildings respondent and those other major
tenants which contemporaneously enter into such reciprocal easement
agreement or lease with respect to such shopping center.

B. It is further ordered That this order shall not prohibit
respondent from negotiating to include, including, carng out or
enforcing an agreement or provision in any agreement which:

1. requires that with respect to the selection of other tenants in the
shopping center, the developer shall select businesses which are
financially sound and of good reputation.

2. requies that reasonable standards of appearance, sign, mainte-
nance and housekeeping be maintained in a shopping center; or

3. establishes a layout of a shopping center which layout may (a)
designate respondent's store, (b) set forth the location, size and height
of all buildings, but not the amount of floor space that any other tenant
may occupy in the shopping center, and (c) locate parkig areas

roadways, utilities, entrances, exits, walkways, malls, landscaped areas
and other areas.
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It is further ordered That respondent shall:
, within thirty (30) days' after service

respondent, distribute a copy of this order to
divisions;

B. within thirty (30) days after service of this order upon
respondent, notify each developer of shopping centers in which
respondent is a tenant, of this Order by providing each such developer
with a copy thereof by registered certified mail;

C. within sixty (fiO) days after servce of this order upon respon-
dent, fie with the Commission a report showing the manner and form
in which it has complied and is complying with each and. every specific
provision of this order; and

D. notify the Commission at least thirty (30) days prior to any
proposed change in the corporate respondent such as dissolution
assignment or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiares, or any other
change in the corporation which may affect compliance obligations
arising out of this order.

of this order upon
each of its operating

OPINION OF TIlE COMMISSION

BY DIXON Com,missiorwr:
Complaint in this matter issued on May 8, 1972. Respondents were

the partnership which developed the Tysons Comer Regional Shopping
Center ("Tysons Comer Center ), and the three major department
store tenants of the center, City Stores Company ("City Stores ), The
May Department Stores Company ("May Compa.ny ), and Woodward
and Lothrop, Inc. ("Woodward"). The complaint charged that respon-
dents had individually and in concert caused the inclusion or enforce-
ment of certain provisions in leases of space at Tysons Corner Center
which had the tendency to restrain trade, in violation of Section 5 of the
Federal Trade Commission Act (15 U.S.C. !j45). These lease pro' sions
included clauses granting the deparment stores broad rights to
approve (or reject) prospective tenants to whom the developer might
wish to rent space in the center, and clauses limiting the floor space
which competitors of the lessees could occupy.

Respondents all fied answers conceding the existence of the

challenged lease provisions but denying any illeg'dlity and raising
varous affrmative defenses. Following pretrial proceedings the
matter was withdmwn from adjudication, and on June 26, 1974, the
Commission accepted consent agreements entered by the Tysons

Comer partnership, May Company, and Woodward, The matter was
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retured to adjudication with respect to City Stores, and was
subsequently tried before an administrative law judge on a stipu1ated

record. I
In aninitial decision dated Oct. 30, 1974, Administrative Law Judge

Needelman concluded that the acts . and practices challenged in the
complaint were I'in commerce 3.-- defined in the . Federal Trade
Commssion Act, and that respondent had violated Section 5 by
including and enforcing provisions in its lease which had the tendency
and effect of eliminating price competition in a very significant retail
center in the Wash., D.C. metropolitan area- The law judge also found
that respondent had caused the inclusion or enforcement of lea-,e
provisions at the Tysons Corner Center "relating to size of competing
deparment stores and satellte stores which ha-, the tendency and
effect of eliminating or restraining competition between respondent
and other stores." (LD. p. 48 (p. 999, herein 1)2 The judge ntered an
order based on his finding of violations.

Respondent has appealed, contending that the challenged acts and
practices were not lIin commerce and that even if "in commerce" its
challenged activities were not in any event violative of Section 5.
Complaint counsel, while not appealing from the determination of the
administrative law judge (being, presumably, satisifed with the order

he proposed) have nonetheless, in defense of the resu1t reached by the
judge, suggested furher alternative grounds, rejected by him, which
they contend wou1d sustain the finding ofjllegaity.

The facts of this matter are set forth adequately in the ' initial
decision, and need only be summared here, City Stores, through its
Lansburgh' s division, beg'dn doing business via operation of a
deparment store at l'ysons Corner Center in 1969 (LD. 7). To obtan its
lease at the center, City Stores was forced to sue the developer for
specifc performance, alleging that a one-page letter it had received

durng the early stages of the center's plannng constituted an
enforceable option (LD, 41 , 44). In order to demonstrdte to the court
that the one-page letter was indeed an agreement capable of specifc
performance, . City Stores chose to ask that it be grted a lea-,e
essentially identical to those previously obtaed by May Company and
Woodward, also major deparment store tenants of the center (LD, 47).
The May Company and Woodward leases contaned the challenged

, Of three count: in the ori n,,1 complaint, only Count II was adjudicated. Thi count chalhmged City Sto",,

inclusion Or enforcement of the disputed contract Vrovi~ions. Count I . aI!e ng conspiracy among th.. J)rties to include
and enforce an approval clause, wa-s dropped as to City Storl' by order of the adm;nistntive law judge on Feh. 21.
197:1, ,,'ithout objection from complaint counsc1. Count If I dealt only with the actions of the Tysons Corner partnership.

, The follow;n!! abbTPviations are u d he,"in: 1.0. - fnitial Oecisi"" (Finding No.) LD. p. Initial Decision (page
No, ) RB Respondent's Appeal Brief to the Commission (Page No. ) Stip. .Joint Stipulation of the Parties

, The SCOp" of Section 5 ha- since boen extended to cover aets ' ''n and affecting comme",,, " The earlier vt'n;ion
howevt'r , must lSovern thedi"po"ition ofthi" c'l"C.
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approval provisions. The Distrct Cour grnted City Stores ' pray"r for
specific performance (LD. 48). Thereupon, City Stores entered into
limited negotiations with the developer, wherein the paries made

sertain minor modifcations in the lease (LD. 48). The Cour of Appeals
subsequently affrmed the order of the District Court, approving the
format of the City Stores ' lease and ordering its implementation (LD.
50). Thereupon, on May 23, 196, the lease was executed in Maryland,
Neither the District Cour nor the Cour of Appeals ever considered
the antitrust implications ofthe lease (I.D. 50).

The "approval rights" challenged by the complaint were contained in
Section :31.3 of City Stores' lease. This section provided , in relevant
part, that with respect to all leases entered into by the de'leloper for
floor space in the shopping center:

(A) No Center lease shall be entered into with any person(s) in respect of the Mall
Stores * * * located within one hundred twenty-five (125) feet of the Enclosed Mall
facades of the Tenant Principa! BuiJding, unless Tenant shall have previously approved
the identity and Jocation of the Person(s) as proposed Occupanl(s), which approval, as
respects identity, shall be granted or withheld in the soJe and absoJute judgment of
Tenant and which approval , as respects Jocation , shall not be unrea.sonably withheld* * *

(8) As respects any building, buildings and/or improvements or any par or parts
thereof or any storeroom or storerooms therein located more than one hundred twenty-
five (125) feet from the Enclosed Mall facade(s) of the Tenant Principal Building, aJJ
Center Leases entered into for the occupancy of thirt " thousand (30 000) square feet or

less of Floor Area shall be subject to the previous approval of Tenant of the identity of
the Person(s), which approval shall not be unreasonably withheld* * *

(D) No Center Lease shall be entered with any Person(s) providing for the occupancy
of more than thirty thousand (30 00) square feet of Floor Area without the prior consent
of Tenant , which consent may be granted or withheld in the sole and absolute discretion
ofTenant* * *

The anticompetitive possibilities created by approval rights of the
breadth obtained by City Stores are substantial. The quoted clauses
confer upon it the power to exclude would-be entrants for any reason
whatsoever, including the fact that such entrants may compete with
respondent in some line of conuerce on the basis of price or other
factors. Broad approval rights may a1so be used to condition the entry
of a competitor upon adoption of suitsble pricing policies.' And, because
supplements, modcations, and renewals of satellit" tenant leases
requied the re-approval of City Stores (LD, 34), the approval clauses

, By term . the right to ""dude competiton; occupying ov"r ao oo qua.. feet, or occupying pace within 12.'; f",et
of respond..nt s principal mal! facade is ab olute. Approval of parties occupying under .10 00 squar fe..t mon' than 12.
f..d from the mal! facade may not IJ ' n'-eason3bly ..-ithh"ld" The TIeaning of u unrea.onably" in th.- context of the
I"as.. is uncle".- , but th..r.- h&. been nO suggestion made that it would prcvent e"clu ion b"cau e of th.. cOTlpetition
offered by an entr:nL

, There is abundant ..vidpncp in the recurd of fhis ca.''' to Huggest that competitor. were wi1j"l\ to alter their
pricing policies in order to ohtain entry into the Tyson Corner Center. (I.D. Zl , Z4
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conferred upon it power to govern at least certain activities of existing
competitors who had already been once approved. ' In this regard it is
worthwhile to note that most sate11ite tenant leases in the Tysons

, Corner Center contained clauses prohibiting conduct of discount
operations by the tenant (LD. 28),
Respondent appears to recogne that had it actually vetoed a

competitor simply to avoid competition, or had it insisted that a

competitor temper its pricing policies as a condition of entry, there
would be no question of ilegality. It contends, however, that having
never actua11y disapproved of a prospective tenant, it should not be
held in violation for mere acquisition and possession of the right to do
so.

The administrative law judge found, however, that. the approval
clauses exerted an anticompetitive effect in that they acted as a "signal
to both the developer and would-be discounter entrats that approval
may be withheld unless the discounter image is changed, and therefore
entry should be sought on the basis that price competition will be held
in check." (LD. p. 34.lpp. 990-991 herein)) The judge based this
conclusion principally on the so-called "Dalmo" incident. A we11-known
Washington discount chain ("Dalmo Sales Co. ) sought entry into
Tysons Corner Center. By letter dated Februar 21, 1969, the
developer sought approval of City Stores, puruant to Section 31.3 of
its lease, for the entry of Dalmo (under the name "Tyco Appliances
The request letter pointed out that the lease to be signed by Dalmo
would contain provisions prohibiting Tyco and Dalmo from advertising
discount or barg'.ln sales at all of their existing stores , and further
noted that Dalmo stores were in the process of "removing their
discount slogan ' from all advertising, signg, etc." (I.D. 21), City
Stores did not reply to the request for approval, and puruant to the
lease was thereby deemed to have approved the application (LD. 22).
Dalmo did not enter, however, because May Company and Woodward
vetoed it (I,D. 2:

Dalmo subsequently sued to obtain entry into the Tysons Corner
Center. Its suit for a preliminary injunction was denied, but the
findings of the District Cour are instructive with respect to the
possible effects of approval rights on the behavior of the developer.
The cour found that:

Dalmo commenced negotiations with Tysons Corner in May, 196. In Dccember 196

. Setion 31_,,(aK2.) ofth..lea. .. provided that approval,onre givf'n , may be revoked ifth"satcllilc tenant e"W'1!"5in
iness uper..tion or me..handising prart;Pf'R " which resp",ulent detRnninl' are d trim..ntal to the shopping center

(LO. :Y)
1 A hort tim.. later City StoTes ..a. asked tu appruve thl. entry of Sun RadiI!, another well-know" Wa. hin n are"

diHcountcr. City StOTPS grant!'d itH approval by letter The Sun Radio lea."" contain"d an add('ndum in which Sun "RIed
to 0"" no discount advertising at TYHonH COTner, and to eliminate other di5Count 5ign5 throu!!hout the W3. hin n area

a5 the time came for replacement "f5och 5ign5 (i. D. 24)
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Tysons Corner submitted a form lease with an addendum to DaJmo. Subsequent

negotiations between Tysons Corner and Valma concerned the removal of the word
discount" from all Dalmo advertising. Respresentatives of Tysons Corner viewed Dalmo

;. as somcwhat below the quality of other stpres at Tysons Corner and stated that changes
in Datmo s advertising policy might render it acceptable to the three department stores.
Tysons Corner submitted to Dalmo an addendum containing such changes

* * *

(!Jainw
Sales Co. v. Tyson.,; Corna Reyion,al Shopping Center 08 F.Supp. 988, 991 (D.
1970): affd 429 F.2d 206 (D.C. Cir. 1970).

The "changes" to which the District Cour referred related primarily
to the use of discount advertising by Dalmo. The point, as the
administrative law judge recognized , is not that City Stores (or the
other major tenants) actively intervened in these negotiations in an
effort to influence Dalmo s pricing policies. There is no evidence of
record to this effect, and the District Cour expressly found that it W"B
not unlikely that defendants in the injunctive action would be able to

prove that they had vetoed Oalmo for reasons unrelated to its pricing
policies. The relevant point is that the developer apparently felt
constrained to evaluate the pricing policies of a potential cntrant into
the Tysons Corner Ccnter with reference to whether or not they would
please the entrant's major tenant competitors, who retained the
unfettered contractual right to veto the entrant if such pricing policies
did not please them.

Under these circumstances we believe the administrative law judge
was fully warranted in concluding that the approval rights obtained by
City Stores may have highly adverse effects on competition, and
especially price competition, and were exercised in such a way as to
threaten if not achieve this effect. The administrative Jaw judge went
further to consider the economic setting: Tysons Comer Center is a
significant center of business, in which a restraint of tradc would affect
a signcant number of consumers (LO. pp. 40-41 (p. 994, herein)).

Reviewing the underlying policy of thc antitrust laws, the judge
reasoned that the approval clauses come close to accomplishing
indirectly what all agree could not be done directly: contractual control
by" pary over the pricing policies of its competitors (LD. pp. 41. 42 (pp.
994-995, herein)). The administrative law judge thus concluded that
complaint counsel had made out a primn, facie case under Section 5
demonstrating that the approval clauses constituted an unreasonable

restraint of trade. Because City Stores did not come forth with
evidence to demonstrate a business justification for the approval rights
contained in its lease, the law judge concluded that it had violated
Section 5.

On appeal, City Stores asserts by way of "justifcation" only its felt
necessity to request from the District Cour a lease identical to those
negotiated by May Company and Woodward. We believe these "chaste
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circumstances" of its lease acquisition, outlined hereinabove and in J.D.
41- , are of no relevance to the question of liability under Section 5.
City Stores knew, prior to requesting it, that the lease it sought from
the District Court included the provisions in question. It had the
opportunjty to request a lease without such provisions." Indeed, in

ironing out lease terms prior to the District Cour' s final decree, City
Stores waived inclusion of at least one lease right it did not need in
order to avoid a reciprocal liability. (LD. 18; Stip. 21) It could similarly
have waived inclusion of the approval rights. Its acquisition of the
challenged lease provisions was in no sense, therefore

, "

involuntar.
The fact that May Company and Woodward had previously included
the disputed provisions in their leases could not possibly justify City
Stores' inclusion of the same provisions, if those provisions were
otherwise illegal.1O Nor do we see how approval of the.trial and
appellate courts, which gave no consideration of any sort to the
antitrust implications of the City Stores ' lease , can possibly immune
that agreement from Commission scrutiny.

We thus do not quarel with the administrative law judge s rationale
for fInding respondent' s approval rights to be ilegal, and adopt it as a
suitable basis for our own resolution of this controversy. We believe, in
addition, however, that the spirit of the antitrust laws and our mandate
under Section 5 of the Federal Trade Commssion Act to prevent
restraints of trade in their incipiency lFederal Trad Cmnmi.,sion 

Brow Shoe Co. 384 U.S, 316, 322 (1966); Federal Trad Cmnmi" sion 

Motion Picture Advertising Service Co. 34 U.S. 392, 394-395 (19S:
compel the further conclusion that agreements which create approval
rights as broad and unfettered as those involved in this case are illega
per se.

The existence of approval rights of the sort involved here creates the
imminent danger of impermssible, traditionally proscribed and per se

illegal anticompetitive harm The approval rights obtained by City
Stores were essentially without limitation. They allowed it to exclude
competitors for whatever reason it wished, including the fact that it

feared competition and the prices competitors might charge. The use of
these approval clauses to foreclose price competition, either via the
concerted exclusion of a discounting competitor, or by conditioning

entry of a competitor upon adoption of certain pricing policies, would

" 1.0. 47-48. The law judge found that City Stores Wa." arlvis.rl h"rtly twror filing its action for spo,duc
pcnunna""c that the May Company and Wooward leases contained broad appruval rilihL . It Jxcame aware of the
I'r!'eise details of these lea. es wdl after the initiatiun of litigatiun . but befure the details uf relief were finally
dden"i"ed

. Anrl even the i"vuluntary acC(uisitiun of illegal cuntro"tual righL" ",mnot e""us esuhscquentvolUl1tary retentiunof
them. At no time did City Storl's eVl'r w"iv.. its rights of appruvaL (Ln. 

'" The Commission , of course , did challeng.. the legality or the e1all"es neg"tiated hy May and Woodward, ,,!hich
City Slore copied. A to tho " parties the matter w"- ""ttled by c()n "nt . without an admission of wrongdoing
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amount to an agreement to fix prices, long held to be illegal per 

under the antitrust laws, without regard to whatever justification
, might be raised on behalfof the . necessity to maintain certain price
levels at a shopping center. United States v. Socony-Vacuurn Oil Co.
310 U.S. 150, 221-23 (1940); Dr. Miles Mediwl Co, v. John D. Park 

SOl1JJ Co. 220 U. S, 373 (1911); Girardi v. Gates Rubber Co. Sales
Division, Inc. 325 F.2d 196 (9th Cir. 1963).

And even should the lessee refrain from overt enforcement of the
approval clause in an anti competitive fashion, there is always the
furher danger, suggested by the record in this case, and by common
sense as well, that the developer will feel compeiled to act with an eye
out for the tenant's undisputed , contractual authority. to veto an
unwanted competitor, excluding altogether or limiting the pricing
flexibility of a would-be entrant.

It seems to us, moreover, that random exclusion of potential entrants
by lessor and lessee, pursuant to exercise of a blanket right of approval
offends the policy of the antitrust laws which render group boycotts
ilegal per se, Kim s Inc. v. Broadway Hale Stores, Inc. 59 U.S. 207
(1959). Counsel for respondent and the administrative law judge
attempt to distinguish the Klors case on grounds that it involved an
agreement between ten suppliers and a competitor of Klor's. Exclusion
pursuant to an approval clause would amount to a concerted refusal to
deal only on the part of one competitor (the tenant) and one supplier

(the lessor), Complaint counsel argue that this difference is not
determinative, and that the spirit of the boycott laws abhors the
concerted exclusionary activity by competitor and supplier that wou1d
result from the veto of a tenant pursuant to an approval clause.

Cases enunciating the rule that joint refusals to deal are ilegal perse
have in fact generally involved two or more parties at the same
distributional level (e. , Klors Inc. , supra; Fashion Orgi11tors ' Guild
of America, Inc. v. FTC 312 U. S. 457 (1!J41); United Stat",s v. General
Motors Corp. :*3 U.S. 127 (1966)J It is by no means clear, however
that such cases have tured on the presence of more than one pary at
the same distributional level. As the Supreme Court summarized in
General Motors, supra:

The principle of these cases is that where husinessmen concert their actions in order to
deprive others of access to merchandise which the :atter wish to sell to the public, we
need not inquire into the economic motivation underlying their conduct. (Citations
omitted I * * * Exclusion of traders from the market by means of combination or
conspiracy is so inconsistent with the free-market principles embodied in the Sherman
Act that it is nol to be saved by reference to the need for preserving the collabordtors
profit margins

* * 

(at p. 146)

Exclusion of an entrant from a shopping center punmant to exercise
of blanket veto authority amounts to no more or less than joint activity
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(on the part of tenant and lessor) to deprive the potential entrant of a
source of supply, This combination was an important focus of the
Cour' s concern in Kim and we question whether the case would have
been decided differently had the allegation been that Broadway Hale
sjgned s'.parate , unrelated agreements with each of IGor s suppliers, or
for that 'matter, had IGor s been dependent on only one major supplier
which agreed with Broadway Hale to cut it off. Cf. Girardi v. Gates
Rubber Co. Sales Division, Inc., supra at page 200, (citing IGor s in a
situation involving concerted action hy one supplier and one competitor
although the case turs on an allegation of price fixing),

City Stores suggests that agreements between a supplier and a
distributor cannot constitute boycotts because that is tantamount to
holding that exclusive dealing arangements are per se ilegal, which
they are not. Courts have routinely scrutinized exclusive dealng
agreements, unlike boycotts, for their economic effect.

While the line between the two is far from clear, it is apparent that
by its terms an approval clause is not an exclusive dealing agTeement
but merely a grant to the tenant to exclude at random those
competitors it may choose. ' I The fact that City Stores 

might under
appropriate circumstances, and with a showing of suitable economic

purose and insubstantial competitive harm be able to obtain rights of
exclusive occupancy from a lessor obviously does not give it all "lesser
included" privileges. The merchant with an exclusive distributorship
cannot lawfully agree to admit a second distributor on condition that
the new entrant charge the same prices, arguing that the right to
exclude everyone must include the right to admit some on condition,
The same is true , we believe, with respect to blanket approval powers.

There are, to be sure, concerns of existing tenants regarding the
continuing operation of a shopping center which we can imagine a
developer would quite properly take into account in evaluating
potential new entrants into the retailing community. Moreover, we
recognize, as did the admiilistrative law judge, that it may 
appropriate for a tenant, contemplating a long term rental commitment
to insist that its concerns be accommodated by including a continuing
oblig'dtion upon the landlord to consider them in the tenant's lease. But
the pricing policies and ability to offer competition of prospective

" Tlw District of Columbia Court of Appeals wa. facl'd with this dilemma in l'(lckam MoioT C(1T Co. v. W"/J,./,,r
MotOT CUT Co., 243 F2d 418 (D_C Cir. J, cat. denied 3.') S. 822 (19S7)- 1n that c;'se an automobil" manufaduT""
majoT ,listribl1t".. requested all excJu5iv" dealing ag.."ement, tllP r.anting of ",hich had the effect of !'liminating
Webste..ao 3 distributor. Apparl'ntly in rlspom;" Loth!' cont"ntion that the joint !'xclusinn of "I comp!'titor"onstitut... a
boycott the court noterl simply, "The fa"t that allY other dealers in the ";1m" pnl(h..d of the s"me manufactur,'r art
elimina.ter! does not m"ke a.n exclu.'ive dealership ilegal; it is the essential nature of th.. arrng,'ment. " (At p. 421). Th..
form of th.. "greemt'nt clearly mak"s a. 5ubstaT1tial diff..,."ce. The court recognized lha.t an "gn,,'ment to create an
exclusive dealership, though it unavoid"bly resulb in an exclusionary result, may non"thejess have redeeming
comp"!.;t;,,!' viriue5. The ""me recognition has not h"en aN' o.-ded tn "RTI'"",,,nts ..hid, have as thei main I'urp ant!

effect the random exdusionnfpartieularcompetitors , pu,"uallt to r\oarti"u\at"d stand"rd
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entrants are clearly not concerns to which the antitrust laws allow

concerted attention of tenant and developer to be paid. And similarly,
the law frowns upon the concerted exclusion of prospective entrants
pursuant to no standards save the unarticulated wishes of a competitor.
Thus

, "

while the administrative law judge sought "justification
evidence from respondent (but did not receive it), it seeID to us that
insofar as the approval clauses involved here do confer blanket power
to exclude competitors, and exercise control over their pricing, there is
no justification which could, under long established precedent, be
properly advanced for them.

Moreover, we believe, and no reason has been presented to the
contrary, that leases can readily be written in such fashion.as to spell

out the specific and legitimate considerations which a tenant" may insist
that developers consider in admitting new entrants ", without creating
the massive potential for price-Iudng and anticompetitive exclusionar
activity inherent in agreements conferrng blanket approval rights.
For these reasons, because the agreement itself creates the

imminent danger of impermssible, traditionally proscribed and per se

ilegal anticompetitive harm, and because arguably legitimate business
objectives which may be served by the agreement can be achieved by
means of substantially less restrictive contractual arrangements, we
believe the agreement must be condeffed, and the contract re-

formed.
City Stores protests that it is being cited for the mere possession of

unexercised market power. There is a significant difference, however
between the contract at issue in this case and the unexercised power to
restrain trade inuring to a firm which has gained a large market
through internal expansion, In the latter case (absentanticompetitive
motive or other unusual circumstance) the firm grows large in response
to business imperatives, in paricular, demand for its product.
Corprate growth as the result of vigorous, lawful competition is the
essence of our free enterprise system, and merely because such growth
may incidentally confer power to injure competition cannot be a reason
to discourage or undo it, absent abuse or evidence of injury. This case

" Indeed , paragraph :31((:) of the City Stores ' lea. e i"dtHle an .."umeratiun ofSI"c ifk fa, to,.:
(C) Landl"rd agrees thal in respect of the lectiul1 and !OCltion of Oecupant. on the Shopping Center Sitc, ttw

fo!low ing objed; , ;I/ter "Ii" shaH \)(' conside d * . * (a) h,n..ing financial\y sound Person(s) of goo reput.tiun as
Occupant(s) of the Shopping Center Site, (b) maint.aining a ba!an.."d and div('rsir,,,d K!uupinJ' ur ret.il stores . (c)
eSUlb!ishing and maintaining a proper mixture or reUli! stores and a div,'rsificd selection or merchandi",,, and (d)
avn;rling e cessivc anrl pen;isll"nt trarfic crlnge.otion in the Common Ar"a.

" Both the Commission "nd cuurts have on many occ3-,ions in the P'Lot recognizer! I.h.. nec' ssity to amend contracts
anrl agrements, though unenforced, with the potentia! or actualeffeet of r..straining tr..de. UuilnJ Sho.. M"d""..r.'
C"r!,- Y. L',,;II'd :Sln/"" , 2,,s U.S. 4,,! , 4; ()922); lilii/nl Sin/e, v. llilen",r,,,w/ SnU Co, !; F. D. :Jtr , :\09 IS.
\!!4fi);Nnrlh('n" arifjrR"i/wuy('u. //-S.. :\fXiU-S. , 11- !2(19'

" The ;u!miniRtrat;ve I,,"' judge . as l1t)ted hfffJre, did not find that City Store ' appro a! rigl'ls ",ere who l!y

u"e. €rdsed, !lOr do "'e, but. for the PQrpOHeS of our alternative holding we do a. sume "r'l,, l/lfl that they wet"'



TY::UN;: l.UI'J'U

~~~ - -

970 Opinion

to the contrar, does not involve a unilateral corporate response to
market forces, redounding to the benefit of consumers. Respondent can
show no justification for its actions in contracting for and retaining
rights as broad as those it acquired. Whatever legitimate purposes
might ha,ve been served by the approval clauses (and City Stores has
suggested none, insisting thfough01it these proceedings that it had
essentially no interest in them) could as readily have been accomplished
by less drastic means.

We think a better analogy than the corporation grown large is that of
the man who acquires a machine gun, argung that he intends to use it
only in self defense. While heavy armaments can doubtless be used for
this purpose , so can many less dangerous weapons, and laws properly
forbid the acquisition and possession of machine guns without waiting
for a calamity. We believe that Section 5 is no less capable of dealing
with the competitive machine gun of limitless approval rights, and that
the threat they pose to traditional antitrust values warrants respon-
dent's confinement to a more modest arsenal.

Floor Space Limitations

Language in City Stores ' lease prescribed that May Company and
Woodward could not occupy more than 245 00 square feet of floor
space in the Tysons Corner Center. The Woodward and May Company
leases each contained similar clauses, limiting the size of the non-pary
major tenants to 245 000 square fcet (I.D. 36). The admimstrative law
judge further found that City Stores ' lease imposed space limitations
on many prospective satellite tenants, by conditiomng approval for
their admission on their observance of strict space restrictions (LD. 40).
Identical limitations were also imposed by the May Company and
Woodward leases.

We agree with the conclusion of the admimstrative law judge that
these agreements to limit the size of competitors violate Section 5 (LD.
p. 47 (p. 998 , herein)). It is almost self-evident, and the admistrative
law judge so found, that floor space is a crucial element in the ability of
a store to compete (LD. 6, 87-39). The inability to expand beyond a
certn size can effectively preclude a retaier from offering a
paricular product line or servces that would render it a more viable

competitor for consumers' patronage. In demonstrating an agrement
with the developer to limit the size of competitors, we thus believe that
complaint counsel made out a prima facie case of an uneasonable
restrant of trade, activity with a clear tendency and capacity to limit
competition.

Respondent has suggested no justifcation for these limitations save
the statement that "There are physical limitations to a shopping center
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and there must be a size beyond which the m,\jor tenants should be
prohibited from expanding." (RB 52) While the overall size of a
shopping center, in relation to available land and facilities, may be a
legitimate concern of a major shopping center tenant, cognizable in its
lease , we are hard put to see how limitations placed on paricular
competitors are the least restrictive or evcn a reasonably related way
to achieve that result.

City Stores indicated that it required a limitation on the t100r space

of May Company and Woodward because those companies had obtained
lease provisions limiting its available space, As was observed with
respect to approval clauses, restraints imposed by competitors cannot
justify the adopticn of the samc restraints by those who may be
victimized thereby. The Commission did challenge the restrictions on
City Stores ' size imposed by May Company and Woodward , and by
consent those companies agreed to eliminate them.

Respondent also suggests that by virue of leases executed prior to
its own, the May Company and Woodward had already limited each
others ' maximum size , as weU as that of other shopping center tenants
and, therefore, City Stores ' lease agreement could have no furher
tendency to restrain trade. It seems to us, however, that from the
moment City Stores first executed its lease, the restrictive provisions
therein had as great a capacity to restrain trade as those contained in

the leases of the other deparment stores. The existence of both the
City Stores' lease and the Woodward lease stood as equally effective
barers to the expansion of May Company (and vice vcrsa) and the
existence of all three major deparment store leases independently and
to identical effect limited the sizs of certain satellite tenants.

Finally, in its reply brief, at pages 18-19, City Stores argues that
order paragraph II I(B)(:3) proposed by the administmtive law judge
undermines his rationale for finding liability, in that it permts
respondent to incorporate in a lease a shopping center layout which
may designate the location, size, and height of all buildings (but not the
amount of floor space that any tenant may occupy). We see no
inconsistency in the law judge s conclusions and his order. Paragrph
III(B)(3) of the order merely makes clear that a shopping center layout
wil not constitute a limitation on floor space, which is prohibitcd by
Section II of the order. It is readily conceivable that, as a major tenant
City Stores woUld have a substantial interest in knowing the geneml
layout of a center into which it is contemplating entry in order to

ensure itself, for instance , that the center contains a minimum viable
mix of stores , and that access to its own store, visibility from the road
and the like, will not be impeded. The order of the administrdtive law
judge merely seeks to assure that a less restrictive means of satisfying
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potential1y important business interests wil1 not be deemed to run afou1
of the general prohibition on those restraints for which no justification
appears.
Commerce

Resppndent contends that the practices chalJenged by the complaint
were not "in commerce." The administrative law judge found that they
were. We agree. That the chalJenged convenants in this case were
embodied in a lease of realty interest, often considered to be local in
character, does not end the analysis. A two-hundred page agreement
signed by a multi-State corporation, governng all facets of the
operation of a major retail center designed to sell to the citizens of
three jurisdictions merchandise received from al1 pars of the country
is not exempted in its entirety from interstate commerce, or immunied
from antitrust scrutiny merely because it takes the form of a lease ofreal property. '" 

The administrdtive law judge based his conclusions that the
challenged practices were in interstate commerce on the variety of
interstate aspects of City Stores ' acquisition and exercise of its
approval rights (I.D. pp. 2831 lpp. 98. 988, herein)). We have no
quarrel with the law judge s analysis, which dealt both with the

agreement whereby City Stores obtained its approval rights, and with
the subsequent means by which those rights were implemented , which
included communications by mail across State lines. We wou1d simply
add that in Our view a consideration of both the cirumstaces in which
the challenged agreement was executed, and a considerdtion of its
subject matter, lead to the conclusion that the agrement alone , or the
acquisition by City Stores of the challenged approval rights, occurred in
commerce.

The parties to the agreement were a corporation headquartered in
New York with operations throughout the country, (LD. 1 2) and a
developer headquarered in Marland (I.D. 8). City . Stores signed the
lease on behalf of its Lansburgh' s division, headquartered in Wash.

C. (LD. 3). The agreement was executed in Maryland (I.D. 50), and
applied to the conduct of business at a shopping center located in

Virginia (LD. 17), If these facts are not suffcient to establish that City

" Pr,.sumably th administrative law judge inc1uderi tl)( la Gut provision because an iel..nt;",,! provision wai
inch,ded in thl' cons,-nt orders sigT"d by Woodward and th,. May Company in this ",at.wr . \\ill' th,' ord,-,. may he
.'urplussag . in that what it permits is not fOThidd..n by the prohibition on floor area restr..inb , City Stores ha.' rIOt
arguedthat asamea"sofresolvingtheeonf1cl thcprovisionbedropped

,. To "ite a dear example, the !ea. es of maoy "atd!it" t""ant. "t Tyson" Con,,,r Center contained pro,';s;nns which

flTl'vent..d th..m from using discount advertising Or "ooptin!, a digeount pricing approach in th..ir business. We kn"'.' of
nO pr;JJcip!e of law which holds that beea,,"" a price- fixing "greement is inserted in a l"a. e of Teal property it therefore
Ciinnot be of int.er.tate , 'ha.. cteT. In this regant the "ovenanl of a lea"" must be anaIY"l.ed in the sam" mann"T as any

agreement. The fact that certain undertkings e'''laine.! in le:,ses of T"al property may be in commerce OT may affect

('o","'e,.ce , for the purposes of antitrust j"risdietion, ne"d not alt"r the applicahihty of 18t" and local law t.o th"""
portions of the lea e which do not restr in trade in cornmerc..



1016 FElmRAL TRADI- COMMISSION DECISIONS

Opinion 85 F'.

Stores' acquisition of the chal1enged approval rights occurred in
interstate commer('e , we are hard put to discern in which paricular
state the transaction did occur; in New York, the corporate headquar-
ters and center of control where the decision was presumably made to
seek . t!ie contract known to contain the challenged provisions; in
Maryland, where the lease was sigued; or in Virginia, the site of the
shopping center to which the lease applied?

Moreover, the agreement on its face applied to the conduct of
business at Tysons Corner Center, conferring upon City Stores
authority to determine who could or could not sell there (and limiting
the size of City Stores ' competitors). There is no question that the sale
of certain merchandise at Tysons Corner Center occurs in .interstate
commerce. The center is located in Virginia, on an interstate beltway,
nine miles from the center of the Dist,ict of Columbia (l.D. 9).
Advertising occurs in media of interstate circulation and consumers
cross state boundaries from the District of Columbia and Maryland to
make purchases at the center. Merchandise is also shipped for home
delivery from the center to consumers in various states. Commission
jurisdiction over sales practices at the center would clearly attach (LD,

17). See Safmvay Stores, l1u;, v. FTC 366 F.2d 795-8 (9th Cir. 1966),
ce'rt. denied a86 U.S. 9: 2 (1967); Dahnke Watker Milling Co, 

Bonurant 257 U.S. 282 (1921). It would be ,anomalous to hold that the
making of an agreement which is intended to govern commercia1
activities clearly in commerce is not itself in commerce simply because
it occurs in a lease of realty, Both the interstate aspects of the
contracting process whereby approval rights were obtained, and the
intended applicability of such rights to activities clearly in interstate
commerce, compel a conclusion that the agreement" was "in com-
merce." 17

Order
As prescribed by !j3.52(b)(5) of the Commission s Rules of Practice

respondent has submitted alternative order language to that proposed
by the administrative law judge, assuming, nrguendo that the
Commission finds (as it has) a violation. We agree generally with the
approach fol1owed by the administrdtive law judge in fashioning his
order. The judge s order essential1y prohibits respondent's acquisition

" Adopti"n of n'SI'O!\I!ent's theory would render it virtllaUy impossible for the CQ1tmission I." halt a conspiracy to
fix prices, no malt..r how g,.ndiosc. designs- The con pirdton; need meTely t:lke caT(' to consurtmate their ag-""ement
with.it\ th.P b"unrlaril' of one t.t" , rdther than via ph.Onl' or mail. Althullgh ae!mitting that an aKTl'l' ''ent to fjx pri"e
i!pg:.1 ptT M, withullt reg'drd to actual ('frect. , re pQndent WOIl)e! pre u"'ably cunt.t\d thal no mattt,r from whence the
partie,; to the agreement h:od come, and no matter how many t.te lheir agreem('n, might entmnpiJ.$S , the "al,'Teem"nt
it;elf was not in commerce, While th,' term " in cr,mmerc,, " did have cer1..in l;mi ti"n , rN' Og'li'. l'd by Congr" whl'n it
rc""ntly ..nlarged the scope of S"dion 5 . we cannot believe that it eVl'r contllincrl 8uch" 1..1'1'1' loophok , 1101' have courtR
lhought HO. in uphole!ing Commissiol1 onJ"r rlircct.ed at. prevention of agTCem"nl to r" train COmmeree, S"e , c.!!. S"fI
Pr""l"ra.. A,s d ,,/. /o,'d"rul Trude C"",,,i. ''';OIl 1:14 r2d a;,l

. :!,,!)-

60 (7th Cir. 19.I:n-
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of broad approval rights, as well as its use of certain other types of
restrictive contractual provisions which could be used to accomplish the
same anticompetitive ends as the approval clauses (i. no-discounter
clauses; merchandise limitations, advertising restrictions, restrictions
on C!tegori9s of stores). We beli ve the.provision of Par II of the law
judge s order are suitably tailored to the violation, and are necessar to
prevent its recurence in the same or a different guse. I!!

At the same time, while insuring that restrictive leasing provisions

may not be used to control prices and stifle competition, the
administrative law judge recogned that there well may be (though
respondent has not suggested what they are) varous legaly cognizable

interests of a shopping center tenant in the character of other center
tenants, interests which are quite permissibly embodied in a lease.
These interests cannot, of course, be accommodated by the blunderbuss
mechanism of the approval clause, They must be formulated precisely
and explicitly, so that exclusion of prospective tenants by the developer
occurs pursuant to well-defined standars that are unlkely to
constitute a cover for price fixing and other price controlling activities.
In Section III of his order, the administrative law judge, therefore
indicated that respondent was not precluded from negotiating for a
lease with the developer that requied the lessor to select businesses
which are financially sound and of good reputation, nor from
negotiating a lease requiring that rea.,onable standards of appearance
signs, maintenance, and housekeeping be maintaied in the shopping
center.

Respondent also implies that if the Commssion will not adopt its
alternative prohibitory language in pargrdph II of the order, the
Commission should include in paragrdph III a provision also contained
in the consent orders negotiated with May Company and Woodward
allowing lea.,e clauses which requie the developer of a shopping center
to consider the objective of maintaining a balanced and diversifed
grouping of retail stores, merchandise, and services. We think that
inclusion of this clause in Section III of the order is appropriate. '" The
administrative law judge expressed concern in his decision that the
term "balance" could be . used a.9 a subterfuge for eliminating
discounters who might well be deemed to upset the balance of a
shopping center. We do not thi that this is a liely possibility. Par 

" We believe, moreover, de pite resJXndent s objections, that it i neces!'TY that the order apply to exclusionary
policies affecting all tenants. sate1!ite Or major. While the evidence relied uJXn by the administrotive law judge
concerned satellite tenanL , this w clearly incidental to the violation in this eas; City Stor..s ' approval clause g-..ve it
the authority to exclude and control the policies of lar!,,' a." wen as small entranL" into Tysons Corner Center

.. It should he noted . however, that Seetion III of the order is intenrJed to darify. r..ther than cr..ate exceptions to
the prohibitionscontaim"i in Sectiol1 Ii. It is not . thal is, intended conslitute an e_,hauslive listing of lhe facwrs
,,;hieh City 3torl'5 may insist he eonsidered by a shopping eenter landlord in the management of the eenler, as a
eondition of City StOT!' ' signing a shopping center j"a."e- This procP('ling ha. not been concprned ,,'ith th""" matters

SRg-799 0- 7G - 65
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of the order makes clear that pricing orientation of a paricular center
entrant is not a valid criterion of selection under any circumstances.

Moreover, the tenant who seeks to exclude an entrant puruant to a
balance" clause is in an entirely different posture from one with an

absolute right of approval. In the latter case the tenant may disapprove
and the entrant must sue to pro e that exclusion was unlawful, if

indeed the case ever reaches that point (the developer may simply
exclude the entrant in anticipation of a veto). Where criteria for entry
are explicitly set forth in the lease, the final decision is solely in the
hands of the landlord; should the entrdnt be admitted the burden is
upon the tenant to demonstrate that the landlord did not consider the
requisite balance and diversifcation, a showing unlikely to be made or
even attempted if pricing policy is the main reason for objection to the
new competitor.

Respondent also suggests that the Commission should include a
proviso in its order similar to those in the May Company and
Woodward consent orders, specifying that it may negotiate a lease
clause which prevents the developer from leasing nearby mall space to
a tenant whose presence would create undue noise, litter, or odor. For
the same reasons indicated in the preceding pargrph we believe
inclusion of this provision is proper.
As modifed, we believe that the order herein entered adequately

addresses the violation in this ca.'e. It prohibits the use of overbroad
anticompetitive lease clauses, while makng clear that respondent
remains free to bargain with its lessor for lease language which
accommodates legitimate interests it may have in the continuing
operation of a shopping center.

An appropriate order is appended.

FINAL ORDER

This matter having been heard by the Commssion upon the appeal of
respondent' s counsel from the initial decision, and upon briefs and ordl
argument in support thereof and opposition thereto, and the Commis-
sion for the reasons stated in the accompanying Opinion, havig denied
the appeal:

It is ordered That the initial decision of the admistrative law judge
pages 1- , (pp. 970-1(01), herein be, and it hereby is, adopted as the
Findigs of Fact and Conclusions of Law of the Commission, with the
exclusion of page 38 r p. 993 , herein) and all of footnote 42, (p. 993
hereinJ, and except insofar a., certn comments on pages 49-50 (pp.
999-1000 herein) are inconsistent with the conclusions on pages 19-
(pp. 10 16 -1 017, herein J of the accompanyig Opinon.
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Other Findings of Fact and Conclusions of Law of the Commission
are contained in the accompanying Opinion.

It is further ordered That the following order be entered:

ORDER

For purposes of this order the following definitions shall apply:
A. The term "respondent" refers to City Stores Company, its

operating divisions, its subsidiares, and their respective officers
agents, representatives, employees, successors or assignees.
B. The term "shopping center" refers to a group of retail outlets in

the United States of America planned, developed and managed as a
unit and containing (1) a total floor area designed for retail occupancy
of 200 000 square feet or more, of which at least 50 00 square feet is
for occupancy by tenants other than respondent; (2) at least two
tenants other than respondent; (3) at least one major tenant; and (4) on-
site parking.
C. The term "tenant" refers to any occupant or potential occupant

of retail space in a shopping center which occupancy is for sale of
merchandise or services to the public, whether said occupant leases or
owns said space, but the term does not refer to an occupant of space
within the store occupied by respondent, which occupant operates a
department for respondent puruant to a license from respondent.
D. The term "major tenant" refers to a tenant providing prima

drawing power in a shopping center. A tenant which occupies at least
00 square feet of floor area wil be deemed to provide primary

drawing power.

It is ordered That respondent, in its capacity as a tenant in a
shopping center, cease and desist from obtainig, makng, caing out
or enforcing, directly or indirectly, any agreement or provision of any
agreement, whether applicable to the shopping center or to any
expansion thereof, which:

1. grnts respondent the right to approve or disapprove the entry
into a shopping center of any other tenant;

2. prohibits the admission into a shopping center of any particular

tenant or class of tenants, including, for purposes of illustration:
(a) other deparment stores
(b) junior deparment stores
(c) discount stores, or
(d) catalogue stores;
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3. limits the types or brands of merchandise or servces which any

other tenant in a shopping center may offer for sale;
4. specifes that any other tenant in a shopping center shall or shall

not sell its merchanidse or servces at any paricular price or within any
range of prices;

5. grants respondent the right to approve or disapprove the location
in a shopping center of any other tenant;

6. specifies or prohibits any type of advertising by any other tenant
or grants respondent the right to approve or disapprove any
advertising by any other tenant;

7. grants respondent the right to approve or disapprove the amount
of floor space that any other tenant may occupy in a shppping center.

A. It is further ordered That this order shall not prohibit
respondent from including a provision in a reciprocal easement
agreement or leaBe with respect to a shopping center which provision
identifies in designated buildings respondent and those other major
tenants which contemporaneously enter into such reciproc easement
agreement or lease with respect to such shopping center.

B. It is fUrther ordered That this order shall not prohibit
respondent from negotiating to include, including, carng out or
enforcing an agreement or provision in any agreement which:

1. requires that with respect to the selection of other tenants in the
shopping center, the developer shall select businesses which are
financially sound and of good reputatiolL 

2, requires that reasonable standards of appearance, signs, mainte-
nance, and housekeeping be maitaned in a shopping center;

3. establishes a layout of a shopping center which layout may (a)
designate respondent's store, (b) set forth the loction, siz and height
of all buildings, but not the amount of floor space that any other tenant
may occupy in the shopping center, and (c) locate parking areas

roadways, utilities, entrances, exits, walays, mals, landscaped areas
and other areas;

4. prohibits occupancy of space in a shopping center imediately
proximate to respondent by typs of tenants that create undue noise
litter or odor; or

5. requires that in respect of the selection of other tenants in the
shopping center by the developer the objective of maintaning a
balanced and diversifed grouping of retal stores, merchandise, and
servces shall be considered.
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It is furthEr ordered That respondent shall:
* A. within thiry (30) days after this order becomes final, distribute

a copy of this order to each of its operdting divisions;
* B. within thiry (30) days after this order becomes final, notify each

developer of shopping centers, in which respondent is a tenant, of this
order by providing each such developer with a copy thereof by

registered certifed mail;

* C, within sixty (1;0) days after this order becomes final, fie with the
Commission a report showing the maner and form in which it bas
complied and is complying with each and every specific provision of this
order; and

D. notify the Commission at lea.,t thirty (30) days prior to any
proposed change in the corporate respondent such as dissolution
assignment or sale resulting in the emergence cof a successor

corporation, the creation or dissolution of subsidiares, or any other
change in the corpration which may affect compliance obligations
arising out of this order

IN '!IE MATIR 

HORIZON CORPORATION

Docket 9017. Orr, .June 10, 197.

General counsel ordered to take action to notify the Arizona District Court in
accordance with Commission s determination contained in its order.

Appeamnces

For the Commission: Eugene Kaplan, Alan N, Schlaifer and Morgan
D. Hodgson.

For the respondent: Basil Mezines, Stein, Mitchell Mezines
Wash., D,C. and Samnel Pruitt, Jr. and J. Michal Brennan, Gibson
Dunn Crutche Los Angeles, Calf.

ORDER DIRECTING GENERAL COUNSEL TO TAK,;
ApPROPRIATE ACTON IN .JuDICIA PROCEEDING

By motion filed May 12, 1975, complaint counsel requested that the
General Counsel of the Commission be directed to appear as amicus

Commission ordpr or .July 29, 1975. con-ectl' the s\.tement of compliance deadline in the fina! order hy
suhstitutinJ! the word this OrdO'r becomes final " for thO' words " rvice of this Or-rler upon re ponrlenL " in each of
subparaKTaphs IV A_, H andC.
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I t is furthJ!r ordJ!red That respondent shall;
* A. within thiry (80) days after this order becomes final, distribute

a copy of this order to each of its operating divisions;
* B. withi"n thiry (80) days after this order becomes final, notify each

developer of shopping centers, in whicb respondent is a tenant, of this
order by providing each such developer with a copy thereof by

registered certifed mail;

* C. within sixty (60) days after this order becomes final, fie with the
Commission a report showing tbe manner and form in which it has

complied and is complying with each and every specific provision of this
order; and

D. notify the Commission at least thirty (80) days prior to any
proposed change in the corporate respondent such as dissOlution
assignment or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiares , or any other
change in the corpration which may affect compliance obligations
arising out of this order.

IN THE MATTER OF

HORIZON CORPORATION

Docket 9017. Order, June 10, 1975

General counsel ordcrf!d to take action to notify the Arizona District Court in

accordance with Commission s determination contained in its order.

Appeamn.ces

For the Commission; Eugene Kaplan, Alan N. Schlaifer and Morgan
D. Hodgson.

For the respondent: Basil Mezines, Stein, Mitchell Mezines
Wash., D.C. and Sarnnell'ruitt , Jr. and J. Miclwl Brennan, Gibson
Dunn Crutche Los Angeles, Calf.

ORDER DIRECTING GENERAL COUNSEL TO TAKE
ApPROPRIATE ACTION IN .JUDICIAL PROCEEDING

By motion filed May 12, 1975, complaint counsel requested that the
General Counsel of the Commssion be directed to appear as amic?J

. Commission orrtcr of .July 29, 1975, rl,m'elL'it thc statement of compliance rt.."dlillcs in th,' final ord..r by
,ubstituting the ""orris "this Order hecomc, final " for the worrts """rvice of this Order up'm re,vonrtcnts " in "ach of
subl'ara aphs IV A.. B. , ami C.


