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IN THE MAHER OF

CHRYSLER CORPORATION

ORDER , OPINION, ETC. , IN REGARD TO ALLEGED VIOLATION OF THE

FEDERAL TRADE COMMISSION ACT

Doket 8995. Complaint, Oct. g 19r4-- Final OrdRr, Aprl 1.J, 1976

Order requiring a Detroit, Mich., automobile manufacturer, among other things to
cease misrepresenting the superiority of their products over those of their
competitors with regard to quality or properties , characteristics , performance
and/or fuel ecnomy.

Appearances

For the Commission: If Robert Field. Before the administrative law
judge Melvin H. Orlans and Richl1:rd A. Bloomfield.

For the respondent: Walter B. Mah€r Detroit, Mich. Before the
administrative law judge Lee Loovinger and James If Smed, Hogan &
Hartson Washington , D.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that Chrysler Corporation
a corporation , hereinafter referred to as respondent, has violated the
provisions of said Act, and it appearing to the Commission that a

proceeding by it in respect tbereof would be in the public interest
hereby issues its complaint stating its charges in that respect as
follows:

PARAGRAPH 1. Respondent Chrysler Corporation is a corporation
organized , existing and doing business under and by virtue of the laws
of the State of Delaware, with its executive office and principal place
of business located at 341 Massachusetts Ave. , Detroit, Michigan.

PAR. 2. Respondent is now, and for some time last past has been
engaged in the manufacture , distribution, sale, and advertising of
various products including automobiles.

PAR. 3. Respondent causes the said products , when sold, to be

transported from its place of business in various States of the United
States to purchasers located in various other States of the United

States and in the District of Columbia. Respondent maintains, and at
all times mentioned herein has maintained , a course of trade in said
products in commerce. The volume of business in such commerce has
been and is substantia1. 

PAR. 4. In the course and conduct of its said business , respondent has
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disseminated and caused the dissemination of advertisements concern-
ing its aforementioned products including automobiles in commerce by
means of advertisements printed in magazines and newspapers
distributed by the mail  and across State lines and transmitted by
television stations located in various States of the United States and in
the District of Columbia, having sufficient power to carr such
broadcasts across States lines , for the purpose of inducing and which
were likely to induce, directly or indirectly, the purchase of said
products including automobiles.

PAR. 5. Among the advertisements so disseminated or caused to be
disseminated hy respondent is the advertisement attached as Exhibit

PAR. 6. Said Exhibit A and others substantially similar thereto

(hereinafter referred to as said advertisements) represent inter alia

that PfYlar Science magazine had reported concerning the gasoline
economy of automobiles and in that report found all Chrysler small
cars to be superior in terms of gasoline mileage to all Chevrolet Novas.

PAR. 7. In truth and in fact, all Chrysler small cars were not found in
said report to be superior in terms of gasoline mileage to all Chevrolet
Novas. Therefore, the said advertisements were , and are , deceptive
and/or unfair.

PAR. 8. Respondent failed to disclose in said advertisement and
others substantially similar thereto, that said report found Chevrolet
Novas with certain eight cylinder engines were, in terms of gasoline
mileage, equal or superior to Chrysler small ears with eertain eight
cylinder engines and respondent failed to adequately identify which
types of Chrysler small cars had in fact been found superior in said

report and which types of Chevrolet Novas had been found inferior in
said report with respect to gasoline mileage.

PAR. 9. The facts set forth in Paragraph Eight are material in light
of the representations contained in said advertisements and their

omission makes these advertisements misleading in a material respect.
Therefore, the said advertisements were, and are, deceptive and/or
unfair.
PAR. 10. The facts set forth in Paragraphs Six through Eight

constitute, with regard to gasoline mileage , a false comparison by
respondent of Chrysler small cars with the Chevrolet Nova. Therefore
respondent has, through the use of the aforesaid acts and practices

disparaged the Chevrolet Nova.
PAR. 11. In the course and conduct of the aforesaid business, and at

all times mentioned herein , respondent Chrysler Corporation has been
and now is in substantial competition in commerce with corprations
firms, and individuals engaged in the sale and distribution of
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automobiles of the same general kind and nature as those sold by
respondent.

PAR. 12. The use by respondent of the aforesaid unfair and/or
deceptive statements , representations and practices has had, and now
has , the capacity and tendency to mislead members of the consuming
public into the purchase of substantial quantities of automobiles
manufactured by respondent. Further, as a result thereof, suhstantial
trade is being unfairly diverted to respondent from its competitors.

PAR. 13. The aforesaid acts and practices of respondent, as herein
alleged , were and are all to the prejudice and injury of the public and
of respondent's competitors and constituted , and now constitute
unfair or deceptive acts or practices in commerce and unfair methods
of competition in commerce in violation of Section 5 of the Federal
Trade Commission Act.

INITAL DECISION BY ADMINISTRATIVE LAW JUDGE MILES J.
BROWN

SEPTEMBER 4, 1975

PRELIMINARY STATEMEN'

(1) The Federal Trade Commission issued its complaint in this
matter on October 9, 1974 (mailed October 25, 1974), charging

respondent with unfair methods of competition in commerce and
unfair or deceptive acts or practices in commerce in violation of Section
5 of the Federal Trade Commission Act. By answer, duly filed
respondent, although admitting that it disseminated the challenged
advertisement, denied that it had violated the Federal Trade Commis-
sion Act.

(2) At a prehearing conference on February 19, 1975; the
administrative law judge approved a stipulation of facts entered into
by the parties, and ordered that said stipulation be filed with the
Secretary of the Commission for inclusion in the public record? After
certain discovery, during which certain materials were voluntarily
supplied by respondent, and an exchange of trial briefs, one day of
adjudicative hearings was held on April 29 , 1975. A stipulation of
transcript corrections was approved by the administrative law judge
on June 13 , 1975 , and the record was closed for the receipt of evidence
on June 17, 1975. Proposed findings and supporting memoranda were

1 By onler date Januar 10 , 1975, the undersigned administrative law judge W substitute forJud Andrew

C. Gohope, retire.
2 This stipulation (also ref CITed to as ex 1) was modified by further stipulation date August 1 , 1975, to corrt an

erroneous date.
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filed by both parties on July 21, 1975, and reply briefs were filed on
August 1 , 1975.

Any motions appearing on the record not heretofore or hereby
speeifieal1y ruled upon either directly or by the necessary effect of the

conclusions in this initial decision are hereby denied.
The proposed findings and conclusions submitted by counsel have

been given careful consideration and to the extent not adopted by this
decision in the form proposed or in substance are rejected as not

supported by the evidence or as immaterial.
Some of the abbreviations used in this decision are as fol1ows:

Stip. - Stipulation of Facts approved February 19, 1975;
CX - Commission s Exhibits;
RX - Respondent's Exhibits;
Compl. - Complaint;
Ans. - Respondent's Answer to the Complaint;
Tr. - Transcript of testimony

This case focuses on a series of advertisements, widely disseminated
in magazines and newspapers, which purported to make a gasoline
mileage claim for Chrysler s "smal1 cars" based on a report appearing
in the October 1973 issue of (3 PfYlar Science magazine. OJ The

principal question presented is whether Chrysler misrepresented the
content of the PfYlar Science report. In this connection, the
secondary question is whether, as alleged in the complaint, respondent
represented in the chal1enged advertisements that " that report found
al1 Chrysler smal1 cars to be superior in terms of gas mileage to al1
Chevrolet Novas " and/or, as complaint counsel also contend , superior
in terms of gasoline mileage to al1 comparable Novas.

Two of the chal1enged advertisements are similar with respect to the
representations chal1enged (see CXs 2, 3). The third advertisement
containing the same printed material as CX 2, has superimposed
thcreon certain written material (see CX 4). These advertisements are
reproduced on the following three pages. These reproductions
however, do not necessarily reflect the actual size of the advertise-
ments as they appeared in newspapers and/or magazines (Stip. 22).

At this posture of the case there appears to be litte dispute over the
evidentiary facts. Respondent' s main contention is that the challenged
advertisements are true in al1 respects and that the interpretations as
to meaning placed thereon by the Commission in its complaint , and by

3 "Gaa Milea.ge claim ba on (ktober 1973 Por &inr magaine. Tes\. performed by Pur Scnc for its
report WCI" conducte on '73 vehicles. Figure were adjust.d by Popular Scna to reflect 1974 model change ILnd the
reaultsofE. tets.

. Some of the exhibits (CXs 2, 3 4 and RXs 2-) appear in the reni as physica! exhibits having ben reprouce
in II siz approximatinK the originals. (Se Physical Exh. 2-118995-1 thrugh 2-10/895-1; Tr. 53.
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complaint counsel during the subsequent proceedings, are strained
untenable and unreasonable, and that the challenged advertisements
were only a small part of an overall advertising campaign that was
clear, unmistakable and explicit in the area of comparative gasoline
mileage claims.

Having reviewed the record in this proceeding, and having
considered the demeanor of the witnesses as they testified, together
with the pleadings, the proposed findings, conclusions and arguments
submitted by counsel supporting the complaint and counsel for
respondent, I make the following findings of fact based on the record
considered as a whole:
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THE SMA CAR

THE SMA CAR
You can buy a Votkswagen you can buy a small car that's priced

less than VWs most popular model

you can buy a small car
that can beat it on gas mileage

You can buy a Chevrolet Nova

You can buy a Ford Maverk you can buy a small car with up to
20 inches more total hiproo.
you can buy a small car that
seats an extra persn or two.

you can buy a small car with two-
to-three times more trunk space.

you can buy a small car wjth
Eletronic Ignition standard that can
save you up to $62 on recom-me ignition maintenance in
the fir 24 00 miles alonr

The answe is a small car
at your Chrysler-Plymouth and Doge Dealer

(And you can drive one home today.

':':. ..

You can buy a Chevret Vega

You can buy a Ford Pinto

You can buy a smll car that

doesn't offer Eleonic
Ignition stndard

--"0
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Which smll cars

ha mo trnk sp than 3 Pint
-ha 2O'mo totl hipro thn Mavrick
-are pr lo thn th mos polarVW
-and can go fart on a gallo of ga thn No?

The small ca Ii ChI'fOxtio an th:u

'','',

''''1

Small cars are nolcrealed equal.
Cor"p r(' Ih sf' small cars IrOI11 Chrye le, Corparalion wllh

"Y small C I you may be CQnSldering. They nol only CJIV
yOLJ 1111 dlln9 and economy"! a small car , but" 101 ollhe
Ih1ngsyo(f dexpectonlyina hig car AnrJbeslolall you
hf's",prised how 1lllle il coslS 10 own one

. r,nd Qui la, yoursell why the small cars Irom CI"y"'''r
Corl'or IIO" 'ICe Olllsc'llinq II Olher COfTlpHrl cars

CHRYLER
"fA~cDRPaR"Tla.. SE Al TI DA YI ES DW.
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Ad No. CC-056-
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FINDINGS As To THE FACTS

(4) 1. Respondent Chrysler Corporation ("Chrysler ) is a corpration
organized , existing and doing business under and by virtue of the laws
of the State of Delaware , with its executive office and principal place
of business located at 341 Massachusetts Ave., Detroit, Michigan
(Compl. Par. 1; Admitted , Ans. I).
2. Chrysler is now, and at all times relevant hereto has been

engaged in the manufacture and advertising of various products
including automobiles. Its wholly-owned subsidiary, Chrysler Motors
Corporation (also "Chrysler ), is now, and at all times relevant hereto
has been, engaged in the distribution and sale of automobiles (Ans. 2).

3. Chrysler causes the said products when sold , to be transported
from its place of business in various States of the United States to
purchasers located in various other States of the United States and the
District of Columbia. Chrysler maintains, and at all times mentioned
herein has maintained , a course of trade in said products in commerce.
The volume of business in such commerce has been substantial (Compl.
Par. 3; Admitted , Ans. 3).
4. In the course and conduct of its ,did business , Chrysler has

disseminated and caused the dissemination of advertisements concern-
ing its aforementioned products including automobiles in commerce by
means of advertisements printed in magazines and newspapers
distributed by the mail  and across State lines and transmitted by
television stations located in various States of the United States and in
the District of Columbia, having sufficient power to carry such
broadcasts across State lines, for the purpose of inducing and which
were likely to induce, directly or indirectly, the purchase of said
products including automobiles (Compl. Par. 4; Admitted, Ans. 4).
5. In the course and conduct of its aforesaid business , and at all

times mentioned herein, Chrysler has been and now is in substantial
competition in commerce with corporations, firms and individuals
engaged in the sale and distribution of automobiles of the same
general kind and nature as those sold by Chrysler (Compl. Par. 11;
Admitted , Ans. 11).

(5) 6. Commission Exhibit 2 (see reduced version

, p.

supra) is a
reproduction of an advertisement which Chrysler caused to be
published in a very substantial number of newspapers throughout the
United States in forty-six States and the District of Columbia, in most
instances on December 19, 1973 , and February 4, 1974 (see Stip. 1;

Appendix A, A- I). This advertisement was also published in Essence
Bl.k, Encore and Jet magazines of national circulation between
January and March 1974 (Stip. 1).
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7. Commission Exhibit (see p. 3B supra) is a reproduction of an
advertisement Chrysler caused to be published in the March 1974, issue
of Reader s Digest a magazine of national circulation (Stip. 2).

8. Commission Exhibit 4 (see reduced version

, p. 

, supra) is a
reproduction of an advertisement Chrysler caused to be published in
the February 4, 1974, issue of Autorrtive News and in the February
issue of Ward' s Auto World magazines of national circulation (Stip. 3).

9. In pertinent part CX 2 states: "The Smal1 Car vs. The Smal1 Car
. . . You can buy a Chevrolet Nova OR you can buy a smal1 car that
can beat it on gas mileage.

** * * * 

The answer is a small car at your
Chrysler-Plymouth and Dodge Dealers." Depicted in this advertise-
ment are the "Dodge Dart Swinger Special" and the " Plymouth
Duster. " The asterisks footnote is the reference to the Poplar Scwnce

report, set forth in ful1 at note 3 supra p. 3 (CX 2).
10. In pertinent part CX 3 states: "Which small cars ' . . can go

farther on a gal10n of gas than Nova? These smal1 cars from Chrysler
Corporation are the answer." Pictured in this advertisement arc the

Dodge Dart Sport" and the "Plymouth Duster." The text of the
advertisement continues: "Small cars are not created equal. Compare
these small cars from Chrysler Corporation with any small car you may
be considering. They not only give you the handling and economy of a

smal1 car, but a lot of the things you d expect only in a big car. And
best of al1 , you ll be surprised how little it costs to own one. So, find out
for yourself why the small cars from Chrysler Corporation are
outsel1ing all other compact cars.

'" "

See al1 the Darts at your Dodge
dealer. See the Dusters and Valiants at your Chrysler-Plymouth
dealer. " The asterisk footnote is the reference to the Poplar Scwnce

report set forth in full in note 3 supra p. 3 (CX 3).
(6) 11. In pertinent part CX 4 contains the same printed language

including the asterisk reference to Poplar Scwnce as that contained

in CX 2. However, superimposed in handwriting (as contrasted to
print) are the following legends pertaining to the gas mileage claim:

Here are some of the reasons why Chrysler Motors Corporation
dealers have the edge in sel1ing small cars.

" "

Over 70% of our 73's had
Slant Sixes." This year even more will be available; production has

been increased to meet demands" (CX 4).
12. By disseminating CX 2 and CX 3 Chrysler represented inter

alia that Poplar Scwnce magazine had reportd concerning the
gasoline economy of automobiles and in that report found al1 Chrysler
small cars to be superior in terms of gasoline mileage to al1 Chevrolet
Novas. In this connection Chrysler also represented that al1 Chrysler
small cars were superior in terms of gas mileage to all comparable

Chevrolet Novas (see CX 2, CX 3). However, CX 4, has a specific
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reference to the "Slant Six" engine, and it is found that Chrysler did
not represent in that advertisement that Poplar Scwnce had reported
that all Chrysler small cars were superior in terms of gasoline mileage

to all Chevrolet Novas, hut that small cars equipped with its six

cylinder engines were superior in terms of gasoline mileage to all
Chevrolet Novas (see CX 4).

13. Poplar Scwnce magazine is a monthly magazine of national
circulation generally regarded as a reputahle source for tests and
information concerning automobile performance and equipment (Stip.
5). Popular Sc.ience reported the following results for the test referred
to by Chrysler in the challenged advertisements:

NOVA
cyl. u. in mpg

100
350 145 14.
350 185 12.

198 18.

105 17.
318 150 14.

360 I7e II.6

198 18.

105 17.

318 150 14.4
360 170 II.6

(Stip. , Apdx. D.

PLYMOUTH VALIANT

DODGE DART

. A Due to a typgrphical or other errr, the PC1WT Sc1/ maJ!ine aricle attBhed the Stipulation as
Appendix D report Plymouth Valiant 318 and 360cubic inch engine. as six cylinder en nes. All ChrsierSl8 and 36
cubic inch engines installed in Plymouth Valiant. or other Chrsler automobile; were and ar in fa.t VB (eight
cylinder) engincs (Stip. 6).

14. In truth and fact Popular Scwnce magazine reported that the
Plymouth Valiant and Dodge Dart automobiles equipped with six
cylinder engines obtained better gasoline mileage than Chevrolet

Novas, but that those Chrysler small ears equipped with V8 engines did
not obtain better gasoline mileage than Chevrolet Novas, including
those equipped with V8 engines. Accordingly, Chrysler s representa-
tion in CX 2 and CX 3 that Popular Scwnce had reported that all
Chrysler small cars to be superior in terms of gasoline mileage to all
Chevrolet Novas , or superior in terms of gasoline mileage to Chevrolet
Novas equipped with comparable engines was not true and was false.

15. The failure to disclose in CX 2 and CX 3 that the report on
gasoline mileage tests attributable to Poplar Scwnce magazine was
either limited to test results on Chrysler small ears equipped with six
cylinder engines or that the report showed that Chevrolet Novas
equipped with V8 engines were superior in gasoline mileage to certain

216- 969 O- LT - 77 - 47
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Chrysler sman cars equipped with V8 engines or that the rcport
showed that Chevrolet Novas equipped with six cylinder engines were
superior in gasoline mileage to Chrysler sman cars equipped with VB
engines was a failure to disclose material facts and the omission of
such material facts made such advertisements misleading in a material
respect.

L8J I6. During the same general period of time that CX 2 and CX 3
were disseminated throughout the United States in a great many
newspapers , Chrysler also disseminated four other advertisements in
those same newspapers (Stip. 11 , I2, 13 , 14; Apdx. E , F, G, H).

Respondent' s Exhibit 2 (Stip. 11 , Apdx. E) disseminated on or about
December 5 , 1973 , contains the statement: "Which sman cars * * * can
go farther on a ga110n of gas than Nova;" depicts "Dodge Dart Sport"
and "Plymouth Duster; " and contains the fo11owing explanation:

Recent published test results by Poplar Science show our slant six engine can go
farther on a gallon of gas than Nova and you get a " Slant Six " engine standard on
all our small cars. That means you get power for passing and accJeration. What'
more this "Slant Six" engine gives you more miles per gallon than other
comparable small cars like Maverick , Comet , Ventura and Apollo (RX 2).

Respondent' s Exhibit 3 (Stip. 12, Apdx. F) disseminated on or about
December 12, 1973 , contains the statement: "Where s the only place in
town to find a sman car that * * * lamong other comparatives J can go
farther on a ga110n of gas than Nova. Recently published test results
by Pop-ula-r Sc.ieme show our 'Slant Six ' engine can go farther on a
ga110n of gas than Nova , and you get a ' Slant Six ' engine standard in
an our sma11 cars, which means you can get more miles per ga110n than
comparable size sma11 cars like Maverick, Comet, Ventura and Apono.
Dodge Dart Swinger Special" and "Plymouth Duster" are pictured

(RX3).
Respondent's " xhibit 4, disseminated on or about January 21, 1974

(Stip. 13 , Apdx. G) contains the statement: "There are Good Litte Cars
and there are Great Litte Cars * . * Good Little cars can get good gas
mileage like Nova, Maverick , Comet and Ventura. Great little cars , 1ike

Dodge Dart and Plymouth Duster with a slant six engine , can get
better gas mileage than Nova , Maverick , Comet and Ventura 

* * 

(RX4).
Respondent' s Exhibit 5 , disseminated on or about January 28, 1974

(Stip. 14, Apdx. H) contains the statement: "What do you look for in a
sman car? . * * Good Fuel Economy? Dodge Dart and Plymouth
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Duster with their slant six engines can go farther on a ga1lon of gas
than Nova, Comet, Maverick , Apo1lo, Ventura and Omega (RX 5).

(9) 17. These four advertisements explicitly restricted the compara-
tive mileage claims to Chrysler sma1l cars with six cylinder engines and
Chrysler s representation as to Poplar Scwnce report on the

superiority of Chrysler sma1l cars as to Nova was accurate and true.
18. During the general time period that CX 2 and CX 3 were

disseminated, Chrysler also disseminiated advertisements in magazines
of national circulation in which the comparative gasoline mileage
results attrihutable to Poplar Scwnce magazine were explicitly
limited to Chrysler s sma1l cars equipped with "slant six" engines:

Newsweek Feb. 11 , 1974 RX 6 Stip. , Apd.
Feb. 18, 1974 RX 6
Feb. 11, 1974 RX 7
Feb. 11, 1974 RX 8
Mar. 4, 1974 RX 9
Mar. 4, 1974 RX 10
Apr. 15 , 1974 RX 11

Sport Ilustrate Feb. 11, 1974 RX 6 Stip. , Apdx.
Feb. 11 , 1974 RX 7
Feb. 18, 1974 RX 7
Feb. 11, 1974 RX 8
Mar. 4, 1974 RX 9
Apr. 15, 1974 RX 12

Time Feb. 11, 1974 RX 6 Stip. , Apd.
Feb. 11, 1974 RX 7
Feb. 18, 1974 RX 7
Feb. 11, 1974 RX 8
Feb. 25 , 1974 RX 9
Feb. 25 , 1974 RX 12

S. News & World Rpt. Feb. 18, 1974 RX 6 Stip. , Apd.
Feb. 11, 1974 RX 7
Feb. 25, 1974 RX 9
Feb. 25, 1974 RX 10
Apr. 15, 1974 RX 11

Ms. March 1974 RX 6 Stip., Apd.

(10 J Outdoor Life March 1974 RX 7 Stip. , Apd.

Popular Science March 1974 RX 7 Stip. , Apd.

Field & Stream March 1974 RX 7 Stip., Apd.

New Yorker Feb. 11, 1974 RX 9 Stip., Apd.

An four of thes advertisements had the tcrisk referem:e to the PO'r Scm;e tet reults. Se n. 3, mpn p.
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Feb. 18, 1974 RX 9
Feb. 18, 1974 RX 10
Feb. 11, 1974 RX 12

March 1974 RX 9 Stip. , Apd.
April 1974 RX 9
March 1974 RX 10
April 1974 RX 10
Marh 1974 RX 12
April 1974 RX 12

March 1974 RX 9 Stip., Apd.
April 1974 RX 9
March 1974 RX 10
April 1974 RX 10
March 1974 RX 12
April 1974 RX 12

(Stip. 15-21).

Car & Driver

Motor Trend

19. The advertisements referred to in Finding 18 supra explicitly
restricted the comparative mileage claims to Chysler s small cars with
six cylinder engines and Chrysler s representation as to PlYlar
Serence report on the superiority of Chrysler small cars as to Nova
was accurate and true.
20. During the same period of time Chrysler did not disseminate in

Readr s Digest, Essence, Blak, Encore or Jet magazines any

advertisement in which their reference to the PlYlar Seience report
on comparative gasoline mileage as between Chrysler small cars and
Chevrolet Nova was limited to the Chrysler small cars equipped with
six cylinder engines (see Stip.

(11) 2I. From the beginning of the 1974 model year through

November 30, 1973 6 sales by Chrysler to dealers of Plymouth Valiant
automobiles (including Duster) equipped with engines specified were:

198 cubic inch , six cyl. 955
22 cubic inch, six cyl. 326
318 cubic inch , V8 

360 cubic inch, V8 579
(Stip. 8).

During tbe same period of time sales by Chrysler to dealers of
Plymouth Duster automobiles with the engine specified were:

six cylinder engines - 48 044

8 By stipulation approved Augusll , 1975 the parties!1gr that Ilwrrtion should be made to paphs 8 and
10 of ex 1 , the Stipulation, and paragaphs 24 , and 28 and ex 5 , the Supplemental Stipu!ation, so that the initial
phTlL of said paragphs would re lI follows: "From the beginning of the 1974 model yea through November 30,
1973

..,"



u...... .. L.a....

'''

u..n...

719 Initial Decision

eight cylinder engines - 14 103
(CX 5B, Par. 26).

22. During the 1973 model year, sales by Chrysler to dealers of
Plymouth Valiant automobiles (including Duster) equipped with
engines specified were:

198 cubic inch , six cy!. - 18 290
225 cubic inch , six cy!. - 235 056
318 cubic inch, V8 - 71 798
340 cubic inch, V8 - 12 530

(Stip. 7).

During the same model year, sales by Chrysler to dealers of

Plymouth Duster automobiles with the engines specified were:

six cylinder engines - 167 572
eight cylinder engines - 46,471

(12) 23. From the beginning of the 1974 model year through

November 30, 1973 , sales by Chrysler to dealers of Dodge Dart
automobiles (including Sport) equipped with the enbrines specified
were:

198 cubic inch , six cy!. - 1 156
225 cubic inch, six cy!. - 51
318 cubic inch, V8 - 24
360 cubic inch, V8 308

(Stip. 10).

During the same period of time, sales by Chrysler to dealers of
Dodge Dart Swinger Special equipped with the engines specified were:

six cylinder engines - 2 790

eight cylinder engines 275
(CX 5, Par. 24).

During the same period of time, sales by Chrysler to dealers of
Dodge Dart Sport automobiles equipped with the engines specified
were:

six cylinder engines - 12 014
eight cylinder engines - 6 360

(CX 5, Par. 28).

24. During the 1973 model year, sales by Chrysler to dealers of
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Dodge Dart automobiles (including Sport) equipped with the engines
specified were:

198 cubic inch, six cy!. - 4 999
225 cubic incb , six cy!. - 157 963
3I8 cubic inch, V8 - 78 232
340 cubic inch, V8 8 748

(Stip. 9).

During the same period of time, sales by Chrysler to dealcrs of
Dodge Dart Swinger Special equipped witb tbe engines specified were:

six cylinder engines - 11 952
eight cylinder engines - 1 213

(CX 5, Par. 23).

(13 J During the same period of time, sales by Chrysler to dealers of
Dodge Dart Sport automobiles equipped with the engines specified
were;

six cylinder engines -- 33 736
eight cylinder engines - 19 272

(CX 5, Par. 27).

25. During the 1973 model year and from the bebrinning of the 1974
model year until November 30 1973 , a substantial number of Plymouth
Valiant (including Duster) and Dodge Dart automobiles (including
Sport) equipped with V8 enbrines were sold to dealers by Chrysler
(Findings 21 , 22 , 23 , 24; see also Tr. 92 (Dow)).

DISCUSSION AND CONCLUSIONS OF LAW

1. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of respondent Chrysler Corporation. The

Commission, upon issuing its complaint in this matter, determined that
a proceeding by it would be in the public interest. There is nothing in
this record to show to the contrary. See Amcman Airlines, Inc. 

North Amcman Airlines, Inc. 351 U.S. 79 83 (1956).
2. The acts and practices challenged in the complaint and in which

Chrysler was found to have engaged were all to the prejudice and to
the injury of the public and Chrysler s competitors and constitute
unfair methods of competition in commerce and unfair and deceptive
acts and practices in commerce in violation of Section 5 of the Federal
Trade Commission Act.
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THE REPRESENTATIONS

It is well established that the meaning of an advertisement is a
question of fact that may be determined by an examination of an
advertisement itself. Cartr Products, Inc. v. Federal Trad Commis-
sion 323 F.2d 523, 528 (5th Cir. 1963); The J. B. Williams Co. v.
Federal Trad Commissum 38I F.2d 884, 889 (6th Cir. 1967).

(14) Upon viewing the challenged advertisements (CX's 2, 3 4), the
administrative law judge is satisfied that CX 2 and CX 3 convey the
representation alleged in the complaint that Paplar &wnce
magazine had reportd that all Chrysler small cars were superior in gas
mileage to all Chevrolet Novas. In my opinion this is a reasonable
interpretation of the message conveyed by the gasoline economy
portion of each advertisement. On the other hand, CX 4 makes
reference to the " Slant Six" engine and although it could be otherwise
misleading, the advertisement docs not represent, in my view, that
Paplar Scwnce magazine had reported that all Chrysler small cars
were superior in gasoline mileage performance to all Chevrolet Novas.
In addition, CX 4 was directed to the dealers themselves and not the
consuming public.

Chrysler contends that the language of CX 2 and CX 3 could not
possibly represent that all Chrysler small cars were superior in gas
mileage to all Chevrolet Novas, but, given the most expansive
interpretation represents that many or even rrst Chrysler small cars
gave superior performance. Chrysler argues that this realistic meaning
is accurate and true, according to the Paplar Scwnce report.

I do not find anything in these two advertisements which would

specifically limit the gas mileage comparison to a particular typ,
group or kind of Dodge Dart Swinger Special , Dodge Dart Sport
Plymouth Duster or Chevrolet Nova. The representation appears
unequivocal and surely might be understood to apply to all of the
particular models and styles mentioned.

Chrysler also contends that these advertisements are limited to

comparisons with its small cars equipped with six cylinder engines
because (1) no consumer would ever consider a "small car" to be
equipped with a V8 engine , (2) the only options mentioned were
whitewall tires and wheelcovers and the V8 engine is optional , and was
not included in the list of optional items , (3) the competitive small cars
mentioned, other than Nova and Maverick, did not offer an eight
cylinder engine , and (4) the $62 saving on ignition maintenance relates
to the six cylinder engine, it being a $90 saving for the V8 engine
ignition maintenance.

(15 J Significantly, however, these two advertisements contain no



736 FEDERAL TRADE COMMISSION DECISIONS

Initial Dccision 87 F.

language referrng to the six cylinder engine. There is nothing except
Chrysler s argument to demonstrate whether the mention of options
the engine size of some of the competing small cars mentioned , or the
ignition maintenance savings were in any way meaningful to
prospective consumers in the way Chrysler suggests. On the other hand
other references made in the advertisements to physical characteristics
such as trunk space, hip room, seating space, and the physical
appearance of the cars actually pictured in the advertisement would be
identical for automobiles equipped with six or eight cylinder engines
(Tr. 144-145 (Schirmer)).

Finally, the term "small car" is quite ambiguous. It has been used by
the automobile industry without regard to engine size. Chrysler
officials candidly admitted that in the fall of 1973 , when the so-called
energy crisis" hit the gasoline distribution system due to the oil

embargo, Chrysler did not have a domestically produced compact or
sub-compact car. It embarked on an extensive advertising campaign to
overcome any competitive disadvantage that might exist. This
campaign was designed to sell the "small car" idea (Tr. 51-52 (Dow)).

In this connection it caused the so-called Atlanta " focus group
survey to be conducted in order to determine what the general

population might understand by the term "small car. " It is the report
on this interaction group comprised of only 28 persons upon which
Chrysler would base its argument that rw mw would consider an
automobile equipped with an eight cylinder engine as a small car (see
RX 15- 15C). I do not think the protocol for the "focus group" exercises

or even its purpose could be considered support for Chrsler s position
(see Tr. 150-158 , I61-166 (Marr)). At most "engine size" was important
to some people after the matter was discussed among them. To take
this as reflecting how a prospective purchaser of an automobile might
interpret the term "small car" as it appeared in the context of
Chrysler s advertisements is too unscientific to support a finding that
rw one would consider an automobile equipped with an eight cylinder
engine as a small car (see Tr. 219-221 (Karle)). In any event the reports
on the individual responses to the ad copy shown to the members of the
focus groups" do not reflect the understanding suggested by Chrysler

(RX 15h-15z9).
(16) In my opinion the most persuasive support for the finding that

CX 2 and CX 3 contain the representation alleged in the complaint is a
comparison between the challenged advertisements and the other
advertisements of record in which the explicit limiting reference to
slant six" is made. This simple; clear disclosure dovetails with the

; In fact Chrysler appe to include its Dart and Duster automobiles equippe with V8 engines in its small ca
lineup. Se Pruct Infonnation Bulletins , RX 19, 21 , 22.
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content of the Poplar Science report and makes the advertisements
clear and unequivocal insofar as the gasoline mileage comparisons are

concerned.
Complaint counsel , in their proposed findings (CPF 22), contend that

through the use of the challenged advertisements "respondent has
represented that Pop.ular Science magazine had reported concerning
the gasoline economy of automobiles and in that report found all
Chrysler small ears to be superior in terms of gasoline mileage both 

all Chevrolet Novas and to comparabw Clwvrowt Novas (emphasis
added by the administrative Jaw judge). They argue in their
memorandum in support of their proposed findings that the existence
of either of these two representations is sufficient to make out a
violation, that the second "meaning" is embraced within the allegation
set forth in the complaint, that respondent was notified of this
alternative theory early in this proceeding, and that such an additional

charge does not constitute objectionahle variance from the allegations
of the complaint (see memo , 1'. 1).

Respondent, arguing that the allegation as to meaning of the
advertisement set forth in the complaint was not made out, objects to
complaint counsel "unilaterally" amending the complaint to embrace
the concept of automobiles equipped with comparable sized engines
(Resp. Reply, PI'. 2-5).

In my opinion , and as found in this initial decision, the challenged
advertisement can be construed as also conveying the message that the
Popular Science magazine had reported that all Chrysler small cars
were found to be superior in terms of gas mileage to Chevrolet Novas
equipped with comparable engines. This meaning is clearly within the
scope of the meaning of said advertisement as alleged in the complaint
and I see no variance between the allegations of the complaint and a
finding that such a (17) representation was made.8 In any event, in
view of the finding that CX 2 and CX 3 did convey the message as
alleged in the complaint, further discussion of this other meaning
would be mere surplusage.

Of course, by rejecting Chrysler s contention that the challenged

advertisements did not contain thc representation alleged in the
complaint, I am not finding that the advertisements might not also
convey the limited meaning suggested by Chrysler. Advertisements

may be found deceptive if they are capable of being read in a
misleading way, even though other, nonmisleading interpretations
may also be possible , or even likcly. Merck Co. 69 F. C. 526, 552 n. 2

8 Objectionable varance arse in a situation where respondent is surprise by a change in theory to such !. degr
that it hI\ no opportunity to defend itslf. No such situation exists in thiJ ca. Se, Armnd Ca. v. Fede TraComiB 84 F.2d 973, 974 (2d Cir. 1936); J. B. Williams Q,. /w;. v. Federa Tmd Comis 381 1-'2d 88, 88
(6thCir. 1967).
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(1966), aff' d sub nom Doherty, C!ifford, StEers Shenfwld, Inc. 

Federal Trad Commission 392 F.2d 921 (6th Cir. I968).
It is my finding and conclusion that CX 2 and CX 3 have the

tendency and capacity to deceive the prospective customer into
believing Chrysler s misrepresentation as to the content of the Poplar
Scwnce test result. Misuse of test results is an unfair trade practice.

Country Tweeds, Inc. v. Felkral Trad Commission 326 F.2d 144 (2d
Cir. I964). In addition , Chrysler s failure to disclose in said advertise-
ments that the report on gasoline mileage attributable to Poplar
Scwnce showed that Chevrolet Nova equipped with six cylinder and V8
engines were superior in gas mileage to certain Chrysler small cars
equipped with V8 engines was a failure to disclose a material fact. It is
well setted that the purchasing public is entitled to all material facts
necessary to make a sensible and informed response to advertising,
usually the decision whether or not to purchase the advertised product
and that failure to disclose such a material fact is an unfair trade
practice in violation of Section 5 of the Federal Trade Commission Act.
See, Felkral Trad Commission v. ColgatE-Palrrlive Co. 380 U.S. 374
(1965). (I8 J

DISPARAGbMENT

In its complaint the Commission alleged that through misrepresenta-
tion of POJular Scwnce report as to the gas mileage superiority of

Chrysler small cars over Chevrolet Novas and failure to disclose in said
advertisements the true comparisons reported on the eight cylinder
vehicles, Chrysler has disparaged the Chevrolet Nova. Complaint
counsel argue that this charge of disparagement has been sustained

and seek a provision in a cease-and-desist order that would prohibit
respondent from:

Disparaging the quality or properties of any competing product or
products through the use of false or misleading comparisons.

In support of their contention complaint counsel cites StEeleo
Stainless StEel , Inc. v. Felkral Trad Commissi 187 F.2d 693 (7th
Cir. I95I) and "generally" 2 CCH Trade Reg. Rep. Par. 7659 at 12 357-
67. As I read the case cited and the other cases referred to which relate
to the quality or properties of competing products , I find that in the
vast majority of adjudicated cases where the disparagement claim has

been sustained or upheld, the challenged representation about the

competitor s product was overt, direct and wholly untrue.
The instant ease , however, is not the usual false advertising case but

focuses on the inaccurate use of a single report as to the results of a
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test. The truth or falsity of the actual mileage performance compari-
sons between Chrysler small cars and Chevrolet Novas are really not in
issue. However, this record is replete with evidence that Chrysler
small cars of the 1974 model year were generally superior in gas

mileage performance than the Chevrolet Novas (RX 23N; RX 24g; RX
25g, 25h, 25u). In my opinion, considering the record as a whole
Chrysler s misrepresentation of the Paplar SeiRnce report does not

reach the level of disparagement.

CONSUMER DECEPTION

As a logical extension of its argument as to the meaning that it
would attribute to the challenged "small car" advertisements Chrysler
points out that during the period (19) of time the challenged
advertisements were disseminated it also disseminated numerous
advertisements in both newspapers and magazines in which it clearly
disclosed that the superiority of Chrysler small cars over Chevrolet

Novas was limited to automobiles equipped with six cylinder engines.
It argues that prospective customers would have seen the unchallenged
type of advertisement and that only a small percentage9 would have
only viewed the challenged advertisements.

Even assuming that Chrysler s statistical premise is correct, it is well
established that it is unfair to make an initial contact or impression
through a false or misleading representation, even though before
purchase the consumer is provided with the true facts. Cartr
Products, Inc. v. PedRral Trad Commissio I86 F.Zr 821 , 824 (7th Cir.
1951); Expsition Press, Inc. v. PedRral Trad Commissi 295 F.
869, 873 (Zr Cir. 1961).'0 In this respect, complaint counsel need not
prove actual deception. As stated before , it is sufficient to meet the
requirements of demonstrating a violation of Section 5 of the Federal
Trade Commission Act, if it is shown that the challenged advertise-
ments have the tendency and capacity to deceive the prospective

customer. See, Charles of the Ritz. Dist. Car. v. PedRral Trad
Commission 143 F.2d 676 , 679-80 (2d Cir. 1944).

Chrysler s statistical premise as to the percent of perspective
consumers being exposed to the "correct advertising" relates to the
newspaper advertising only (Tr. 179-182 (Marr)). It should be

emphasized that the challenged (20) advertisement appeared in certain
v Apparnt!y from a statistical point of view , oonsidering the total number of timca Chrysler s "small ca

IIvertising WII published in ncwspapeM' , only 2 percnt of the reipients of newspapers containing one of the
cballenge advertisement6 (CX 2) would not have also reived issues of the papern containing the unchallenge

advertisrnents(Tr. 175-179(Mar)).
10 Chrysler also ares that the challenge advertisements were hut a small par of an otherw extellive

advertising campaign and, in the circumstance , do not justify this proing or an orner. This oort of contention was
rejecte by the Commi.'JHion in it. rent decision in Fedder8 Cutio Dkl No. 892 (date Jan. 14, 1975)(85 F.
87).
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magazines of national distribution (CX 2 - Essence, Blak, Encore and
Jet; CX 3 Readr s Diest) in which the "correct" advertisement never
appeared. Also the last of the series of six newspaper advertisements
disseminated was CX 2, the challenged advertisement (Tr. 91 (Dow)).

Chrysler s argument as to the low percentage of persons who would
have seen only the challenged advertisements is candidly geared to
fitting this case under the rationale of Commission s recent "Dry Ban
deeision. l1 However, there are some obvious points which distinguish
that case from the instant case.

First , as the Commission seems to point out, Dry Ban is a relatively
inexpensive item and the consumer, without much investment, can
make up his or her own mind about whether it was as "dry" as
represented (Slip. Opinion at p. 9 (85 F. C. 688 at 746)). Of course , an
automobile is in an altogether different category. Second, the
comparative dryness of an antiperspirant is just relative and goes to
one s subjective needs in such a product. Comparative gasoline claims
on the other hand, are of critical importance to the prospective
purchaser as a frame of reference of where to shop. Finally the 2-
percent figure in "Dry Ban" referred to the results of a survey as to
the meaning of an advertisement. Here the 2 percent related to
newspaper exposure only, and not to the number of prospective
customers that saw the challenged advertisements and understood

them in the manner alleged in the complaint. In my opinion the "Dry
Ban" case cannot control the result of the instant proceeding.

Chrysler also stresses the point that it did not intend to make the
representation with which it has been charged. However, it is
established law that the question of whether one intends to mislead or

deceive is not relevant where the challenged advertisements have the
requisite tendency and capacity to deceive. Ford Moto Co. v. Federal
Trad CommissU 120 F.2d 175, 181 (6th Cir.

), 

cert. denied 314 U.
668 (1941); Montgomery Ward Co. 379 F.2d 666 670 (7th Cir. 1967);

Koch v. Federal Trad Commissum 206 F.2d 311, 317 (6th Cir. 1953).
(21)

AVERAGING MILEAGE CLAIMS

Chrysler argues that, by issuing the consent order in File No. 742
3174 (C-2564) (General Motors Corporation) on July 22 1974 (84 F.
653), and by proposing an identical order in the instant case, the

Commission has authorized certain claims based on a showing of
average product superiority.

11 Brntol-Myer3 Cmpany, al. Dkt. No. 8897 (date April 22, 1971) (85 F. C. 7(7)). The study there showed only
2- percnt of the viewers would think that the reprenlation made WS, that "Dry Ban" would leave no visible
I"sidue.
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Chrysler proposes that if its "small car" advertisements challenged
herein did embrace the V8 equipped automobiles , then the test result
reported by Poplar Science would show Chrysler small cars to have an
average superiority (6 cylinder and 8 cylinder engines considered) of

1.1 miles per gallon over the average computed for the Chevrolet
Novas. Referring to certain language in a "staff analysis" of the
General Motor s order, Chrysler concludes that, on the basis of facts
asserted there , it could have published advertisements identical to
those challenged herein without in any manner violating the
remedial" order proposed by complaint counsel. Put more rhetorically,

Chrysler s argument is: How can any advertisement be considered
substantial evidcnce of a violation of Section 5 when the same
advertisement would not violate the terms of the order to cease and
desist?

Notwithstanding certain language contained in the staff analysis of
the G1neral Motos consent order, I do not believe the order proposed
in this case would permit the averaging of six and eight cylinder
automobiles to demonstrate gasoline consumption comparatives unless

a clear and conspicuous disclosure is made setting forth specifically
just what the test results were for each sample or average for all
samples tested. The proposed order talks in terms of the "valid average
of identical samples of each model represented to have been tested.
Automobiles equipped with six and eight cylinder engines are not, in
my opinion

, "

identical samples" within the meaning of that order. In
any event, if there is any inconsistency between the staff memoran-
dum and the result reached in this initial decision, the ruling in this
case prevails. See Doubw Eagle Lubrants, Inc. v. Federal Trad
Commission 360 F.2d 268 , (10th Cir. 1965); P. Lollard Co. v. Federal
Trad Commission 186 F.2d 52, 55 (4th Cir. 1950). (22)

REMEDY

The Commission is vested with broad discretion in determining the
type of order necessary to ensure discontinuance of the unlawful

practices found. Federal Trad Commissio v. Colgal.-Palrrlive Co.
supra 380 U.S. at 392. The Commission s discretion is limited only to
the requirement that the remedy be reasonably related to the unlawful
practices found. Jacob Siegel Co. v. Federal Trad Commissin 327

S. 608, 613 (1946); Niresk Industris, Inc. v. Federal Trad
Commission 278 F.2d 337, 34 (7th Cir. I960), cert. denied 364 U.S. 883.

It is also well seWed that the Commission may require affirmative
statements in advertising where failure to make such statements

leaves false and misleading impressions. Federal Trad Commissi 
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ColgatE-Palrrlive Co. , supra; J. B. Williams v. Ferkral Trad
Commission, supra.
In my opinion the notice order that accompanied the complaint

satisfies the needs of this case , except that proposed paragraph 5 shall
be deleted, it being my conclusion that the disparagement alleged in
the complaint has not been made out in fact or in law.'

I have added a paragraph designed to supplement the compliance

reporting requirements of the Commission s Rules of Practice if and
when this proposed order, or any modification thereof, becomes "final"
as "final" is used in Section 5(1) of the Federal Trade Commission Act.
See Tysons Carr Regwr l Shopping CentEr Dkt. 8886, Order

Correcting Statement of Compliance Deadlines in Final Order (July 25
1975). (23)

ORDER

It is orrkred That respondent Chrysler Corporation , and its officers
representatives, and agents and employees directly or through any
corporate or other device, in connection with the advertising, offering
for sale, sale or distribution of products, sold by the respondent in
commerce , as "commerce" is defined in the Federal Trade Commission
Act do forthwith cease and desist from:

1. Representing directly or by implication, by reference to a test or
tests, that any of respondent's automobiles is superior with regard to
fuel economy to any other automobiles whether manufactured by
respondent or others unless:

(a) such superiority has been demonstrated , as to the model(s) for
which it is claimed, by such test or tests with respect to each sample, or
the valid average of all identical samples , of each model represented to
have been tested; or

(b) the valid test results for each sample , or the valid average of all
identical samples , of each model so compared , including the advertised
model as well as such makes and modcls to which the advertised model
is compared, are elearly and conspicuously disclosed.

(24) For the purpose of this order "sample" shall mean an actual
automobile tested.
2. Representing directly or by implication that any automobile or

automotive product has been tested either alone or in comparison with
other products unless such representations fully and accurately reflect
the test results and unless the tests themselves are so devised and

U A "disparagement" paragrph appc in the General MoWrs collnt orner. However, I do not consider colUnt
ordera controlling C! precnt. Such orden! are negotiate by the paries, and although they ar ultimately
approved by the Commi ioo , they are not bas on any findiogof violation , a necessary preicate to an adjudicate
orner.
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conducted as to completely substantiate each representation as to any
characteristic tested in the featured test.
3. Misrepresenting in any manner, directly or by implication, the

purpose, content, or conclusion of any test, report, study, research
demonstration, or analysis.
4. Misrepresenting in any manner the fuel

automobile or the superiority over competing
automobile in terms of fuel economy.

It is further ordered That the respondent corporation shall
forthwith distribute a copy of this order to each of its operating

divisions.
It is further ortkred That respondent notify the Commission at least

30 days prior to any proposed change in the corprate respondent such
as dissolution, assignment or sale resulting in the emergence of a
successor corporation , (25) the creation or dissolution of subsidiaries or
any other change in the corporation which may affect compliance
obligations arising out of the order.

It is further ortkred That respondent shall , within sixty (60) days
after this order becomes "final " file with the Commission a report, in
writing, setting forth in detail the manner and form of its compliance
with this order.

economy of any
products of any

OPINION

By DOLE Commissioner:

(1) The advertisements which are challenged in this proceeding were
part of a promotional campaign sponsored by Chrysler Corporation

during the "energy crisis" of 1973 and 1974.' The purpose of these
advertisements was to inform the car-buying public that Chrysler
produced several lines of compact model automobiles which were
economical and competitive with the small cars sold by both foreign
and domestic producers.2 (2) The small-car campaign consisted of
advertisements published nationwide from December 1973 , through
March 1974. These ads compared Chrysler s compact models with the

I The following abbreviations will be use thrughout this opinion in citations to the rerd: CX - Commision
Exhibits; RX - Repondent' s Exhibits; Compl. - Complaint; Tr. - Transript of Testimony; 1.0. - Initial Deieion of the
Administrative Law Judge; App. Br. - Repondent s Appel Brief; Ana. Hr. -Complaint Counal' s Answer Brief; Reply
Br. . Repondent s Reply Brief.

2 The ad c.mpaign was designed to counter the advers publicity Chrsler was reiving for intrucing a new
line of lare c.rs at a time when it did not prouce a domestic sub-mpact model ca. Tr. 51 , 62 2i. Chrysler
manufacture several compat automobile. ; however, its managment beme concerned , in repona to pre
criticism , that consumera would come to think Chrysler did not offer a line of small Cl and many, therefore , would
avoid the Chrler dealera' showrms. Tr. 52- To "corrt" this percption , Chrsler, in Dember 197, abandoned its
large ca advertising and launched into its small-c c.mpaign. Tr. 75.

, The strtegy behind the advertising was "to de-segment the small ca segment for the consumer" by forcing the

(Coinue)
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subcompact and compact cars produced by its competitors.4 On the
question of gas economy, one of the ads stated in pertinent part:

You can buy a Chevrlet Nova OR you can buy a small ca that can beat it on ga
mileage . . .. The answer is a small ca at your Chrsler-Plymouth and Dodge
Dealer

Below this "answer " the ad depicted a Dodge Dart Swinger Special
and a Plymouth Duster.

(3) Another ad inquired and answered:

Which small cars .. . . can go farher on a gallon of gas than Nova? These small

cars from Chrsler Corpration are the answer.

The ad then illustrated a Dodge Dart Sport and a Plymouth Duster.
Further on , the ad invited the reader to:

. . . find out for yourslf why the
outslling all other compact cars.

small cars from Chrsler rpration are

Both ads also invited the consumer to:

See all the Dart at your Dodge dealer.
Chrysler dealer. 7

See the Dusters and Valianw at your

Popktr Science magazine report was cited in both instances as the
basis for these mileage claims.

Proceedings Before the Administrative Law Judge

The eomplaint in this matter alleges that these ads , among others
represented to the public that Popktr Science found all Chrysler small
cars superior in terms of gas mileage to all Chevrolet Novas; and in

collumer to comider compact ca and sub-mpa.t8 in the same clW! and compar both compats and lIub-mpact.
agairul the aame crteria. RX 141.. Once the market WIl "de-segmente " Clller planned to "segment" ilagin , but
in a different way. The Chrysler small ca would be poitioned:

.. . IL a whole different kind of entry in the small cafield whichservesal! the desire bencfiu,with very
little compromise . . . the bet fuel perlonnancc of all the "bigger" small ca , and the bet pakag of all the
ama!ler " small can. RX 14m.

. One of the ad , for example, reprente that there was a Chrysler small ca price ICS than the moot popvlar
Volkswagen, with more hip rom than a Ford Maverick , more trnk spa than the Pinto, and more seting capaity
than the Chevrolet Vega. CX 2.

" CX2.
6 cxa.
7 CX2 CX3.
8 The reference to 

l\r Scnc advise that: GR. milea claim bas on October 197, Pur Scnc
magane. Tesu, perlonncd by l\r &una for iu, report were conducte on '73 vehicles. Figure were adjuste by
Polar Scienc to ren t 1974 model change and the reulu, of E. A. teu,. ex 2, CX 3. Se RX 17a.
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this respect Chrysler failed to disclose material facts about the Paplar
Scwnce (4) report and misrepresented the findings in the report.
Neither complaint counsel nor respondent dispute the content of the
magazine article.'" It reveals that Chrysler s six-cylinder Dodge Dart
and Plymouth Valiants had a gasoline economy edge over GM's six and
eight-cylinder Novas. But the report did not stop at that point. It went
on to reveal that GM's Novas with six or eight-cylinder engines
delivered gas mileage superior to the Chrysler vehicles equipped with
optional eight-cylinder engines. ! I

Complaint counscl contend that Chrysler s ads were misleading

because they had a tendency and capacity to convey an impression to
consumers that all Chrysler small cars were found by Paplar &wnce
to provide better gas mileage than all Novas and all comparable

Novas." Chrysler, in contrast, argues that consumers could not have
understood its comparisons with Nova to include cars equipped with
eight-cylinder engines because the ads were talking about small cars
and , according to Chrysler, consumers do not perceive eight-cylinder
engines as the engines found in "small cars. " 13

The trial of this matter before the administrative law judge lasted
one day. l4 Counsel supporting the complaint introduced into evidence a
stipulation of facts and several (5) of respondent' s advertisements and
thereafter, rested his case. 15 Respondent called five witnesses and
entered several document exhibits on the record. The defense evidence
relates primarily to consumer IIperception" of the term "small car
Chrysler s preparations for the small-car campaign, and statistical data
relating to the number of consumers exposed to the various periodicals
in which the advertisement., were published during the campaign. On
September 4, 1975, the judge issued his decision. He found that
Chrysler had misrepresented the content of the Paplar &wnce report
and had failed to disclose material facts concerning the findings in the
report. 16 Chrysler appealed.

9 Compl. pW'agph &.9. The complaint , pa!lph 10, also allege that the ads dispar the Chevrolet Nova;
however, the adminia!.tive law judge dismi this alleKRtion and complaintcouns! did not appeal. LD. 18, 22 Thc
CommiSlion concurs in the judge s findinWi and conclusiOll on this iSlue.

10 Stipulation of Fact. , Appendix D. The magaine articlc errneously indicate that Plymouth Valiant 318 and
360 cubic inch engines were ix-cy1inder engines. The paries have stipulate that all Chrlerengineaofthiasize ar
in fact V8 engines. ex lb.

" The acuray of the mileage figure report by Pvr &ina WIL not challenge by the complaint. We
should mention in plling, however, tha.t an advertiser may, under Setion 5, be held acuntable for the trth of
claims made in advertising derived from thin-party sourc materisL Cmpl1-

!'-

Maid GJ. Inc. v. FTC 121 F.
282(1941) with Scntifi Manufa.turi:n9 GJ. Inc. v. FTC 124 jo' 2d 64(1941) at footnote 8.

12 Ana. Br.

pg.

'" App. Br.

pg.

" I.

Tr. 30-.
I.D. 6-7.

216-%9 O-LT - 77 -
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Small Car vs. Small Car (The Advertisements)

The Commission has carefully examined the record evidence and
finds that the ads in question do indeed have a tendency and capacity
to mislead consumers into a mistaken beJief about the content of the
Poplar Science article and about the comparative gas economy of all
Chrysler small cars and all Novas and all such vehicles equipped with
comparable-sized engines." The ads refer broadly to Chrysler "small
cars" and invite consumers to see Hall the Darts" and " the Dusters and
Valiants " without any stated references to the cars ' engines.!" It (6)
would not be readily apparent to consumers from any information the

ads contain that the mileage claims were limited to small cars with six-
cylinder engines 19 ; nor are the references to (7) Poplar Science
quaJified in any way wbich would assist consumers to understand that
the magazine s support for Chrysler s fuel-economy claim was confined
to six-cyJinder cars. Thus, viewed in their entirety, we believe the ads
could reasonably lead consumers to believe that the mileage claims
referred to six and eight-cylinder cars and to vehicles equipped with

comparable-sized engines. o The ads , therefore, have a tendency and
capacity to deceive consumers into the mistaken belief that Poplar

IT Campan ex 2 and ex 3 with ex 4. Several of the advertisements use in Chryler s ama!! C! campaign
included a speific reference to the "slant " enKine3. ex 4 , RX 3-12. The administrtive law judge found th
(RX 3-12) to be "acurnte and true " or not mislearing (CX 4). LO . 8-10, 14. Complaint oouTlI did not appel thes
findings. The CommiBSion finds that the adverti:Jments which exprely referre to the "slant six" engines were
properly qualified and , therefore, did not misrepr€nt the content of the Pau14r &ina report

18 On appel , Chrsler argues that ex 2 refers to " " small ca and , therefore, could not convey the impreion 
COnBUmCl1 that the mileae claim referred to all small CI. Yet, II the court obsrved in Cv!gte.Palmoive Co. v. FTC,
It Bhould be obvious by now to anyone that adverti.'wmenUl ar not judged by scholarly diBBtion in a college

cla&r'm. " 310 F.2d 89 (1st Cir. 1962). See ai 326 F.2d 517 (M Cir. 1961), , FTCv. Cote-Pa'Ilive Co. , 38
S. 374 (196). In the context of this advertiaement, which also refel1 to "small CI " generally and "all the Da.

and which depicUI the "Dodge Dar Swinger Spcial" and the "Plymouth Duster " the Commision finds that the
reference to " " small ca could rellnably be unden;to by consumcrs to mean all of the sma!J ca models with six
and eighkylinder engines depicte in or expre".sly referr to in the advertiae ment.

IQ One of the chaHenge ad claimed that corummers r.ould save up to $6 on remmended ignition maintenance.
CX 2. Accrding to an internal Chrysler document , the saving: of $62 applied to the remmended maintenance on six-
cylinder CI. A saving: of $9 oould have ben claimed if eighkylinder engine oompasolU had ben use. RX 26.
Yet, the COlUumer coold not determine from the ad itslf whether the $62 savings cle.im applied to six-cylinder
engines cight-ylinder enginc3 or both.

Similarly, we most rcj t Chrysler s argment that its advertising reprentatiolU were limite , onlea otherwiae
exprely indicate , to vehicles equippe with standard equipment and, therefore , made no claiml forCl equippe
with optional extra-cst eight-ylinder engine.. our different engine optiolU were available for each of the
adverti3C vehicles, including a basic 198 cu. in. six-cylinder, an optional 22 cu. in. six-cylinder a318cu. in. V8 and a
360 cu. in. V8. Although the diretor of Chrler s advertising appu.rently did not know it, the rerd reveals that the
225 cu. in. six-cylinder engine WIL an extra-ct option available to corullmers poibly looking fora smat! ca with a
little more horspower than that which is develope hy Chrysler s blLic 198 cu. in. six-cylinder engine. Gnpare Tr. 97
with RX 19- , RX 23g and RX 24a. The rerd also reveals that during the mode! ye1i1973 and 1974 , approximately
276 00 Dodge Dar Swinger Speie.ls and Sportand Plymouth Dusters sold by Chrler to itsdcaers were equippe
with six-cylinder engines. How many of thes engines were optional extrn-lost 22 cu. in. engines is not disclos.
During the Slme period, Chrysler &lId to iUl dealers over 87 00 Dar and Dustel1 equippe with optional V8 engines.
Stipulation of FacUl CX lb, Ie. Thes optional engines were available to collumers who wante a little more "pep
from their small ca than the bli ic six-cylinder engine would provide. Under thes cirumstance , failure to identify
the engine siz to which the mileage superiority claims would apply could renably lea oollmmers to believe that
the claims applied the full range of engine options , including the optional extra-ctsix and eight-ylinder engines.

20 ChrYBler argued before the administrative law judge and again on appel that complaint counsl unilaterally

(Coinue)
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ScWrue found Chrysler s smaU cars superior to the Novas in situations
in which the magazine had actuaUy reportd that the Novas were the

more fuel-efficient vehicles.
The Commission also finds that Chrysler s failure to disclose that the

PO'lar Scierue report supported its mileage claim only in respect to
its six-cylinder engines or, in the (8) alternative, to disclose the report'
findings in respect to the eight-cylinder engines constituted an
omission of material fact. The way the PO'lar Scierue magazine
reference was used in the context of these advertisements was
designed to disarm skeptical consumers who might question the
reliability of Chrysler s fucl-economy claims.21 It was not, after all
just Chrysler s word that the consumer had to believe. The ads
conveyed the impression to consumers that a presumably objective
third party with no interest in sel1ng respondent's automobiles had

tests which proved, without qualification , that aU Chrysler smaU cars
had better gas mileage than aU Chevrolet Novas. 23 This impression was
misleading and deceptive and , accordingly, we find that Chrysler
failure to disclose findings in the PO'lar Scierue report which were
unfavorable to its eight-cylinder cars , in the context of advertisements
not expressly limited to its six-cylinder cars , constituted an omission of
material fact and misuse of the PO'lar Scierue report in violation of
Section 5 of the Federal Trade Commission Act.

Small Car vs. Small Car (The Defense)

Chrysler argues on appeal that a small car equipped with a V8

engine is not a small car and that consumers would not perceive such a
car as a small car.25 This defense is (9) predicated on conclusions
derived from a " focus group" study conducted in Atlanta, Georgia
involving 28 consumer participants. The study itself involved group
discussions which were observed by respondent's experts and which
amended the complaint 1. include the concept of automobiles equippe with compable engines. LD. 16, App. Hr. 5
Reply Hr. 5-. The advertisements in question could reonably be viewed by con. umer8 IW compang vehicles with
8i.x-cylinder engines aginst other vehicles with six-cylinder engines and vehicles with eight cylinders Rgailt other
vehiclea with eight cylinders The complaint allegation! provided adequate notice to Chrsler that this iasue would be
litigate in this proing. Morever, Chrysler prente its views to the administrtive law judge and h8! fully
briefed the iBue on appel. We believe Chrysler has ben afforded an ample opportunity to defend it81f in this
proeengandfindnoprejudicetoitsC!.

21 Chrysler s Dirtor of Adverti!ingtetifed:
. . . (W:I were anxious to get third pay authentication for our fuel ecnomy advanta. And agan that 
why we relied on Popular Science. We could have said "our proving grund show" but itis nota question of
just making the claim. It is a question of gettng someboy to believe it, and we wante some sort of third
pay authentication. Tr. 7g.. Su RX 15 Z-, RX 14i.

22 Su FTCv. Cok-Puh,wlive Co. 38 U.S. 374 (196).
23 Su RX 14i , wherein it is remmended to Chrler that tests relating to the fuel-enomy question "should be

trteaaa prof point in communicatiom 0 0 0

20 Su, note 17 tmpr.
.. App.Br.

pg.
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were apparently tape recorded; however, these tapes are not in
evidence.

The record evidence relating to this study consists of the opinion
testimony offered by respondent's experts and the verbatim responses
to questionnaires concerning "mock" small-car advertisements filed
out by the participants before the discussion sessions were eonducted.2
We first observe that none of the participants' verbatim responses
contain specific references to particular engine sizes. " What tran-
spired in the group discussions is not clear on this record; but this
notwithstanding, respondent believes the discussions support the view
that consumers perceive small cars as cars equipped only with engines
powered by fewer than eight cylinders. Precisely how the "focus

group" discussions came to focus so sharply on this issue, when none of
the participants previously mentioned V8 engines, is a question for
which respondent' s evidence provides no sufficient answer.

(10) Despite these deficiencies in the evidence , the "focus group
discussions may have been, for respondent' s purposes , a valid method
for determining how its advertisements might appeal to consumers
who were interested in small cars. But accepting the study as valid for
this limited purpose does not necessarily mean it is an adequate test to
determine the meaning of the advertisements. As respondent well
knows, this test clearly was not designed to provide survey data on the
way consumers interpret tbe specific ads we have before US.30 The

contention that the "focus study" and the testimony based upon it

provide strong empirical evidence concerning how consumers relate to
the term "small car" plainly overstates the value of this test. Many
consumers, for example, receive the impressions conveyed by adver-
tisements while perusing a newspaper or magazine; and it is not likely
that many pause, as they apparently did in respondent's study, to
conduct lengthy in-depth discussions about their meaning.31 Further-

more, the study provides no insight into the meaning of these
2d RX , Tr. 152.
21 RX15f Tr. HiZ-156.
VI RX 15 H- , Z-9. Accrding to Chrler, thes verbatim rcporu ar not signiC/nt at all beuse the

importnt findings reult from the grup disu!\ions. Rep!y Br. 3-, Tr. 165. They ar , however, the only dirt
evidence of what the participants in the study actually had to say which ha not ben fitere thrugh the tetimony of

reapondent's exper". &r Tr. 158.
29 It appe the suiJjed of engine Wal mentioned many times in the grup di$UlioIl , Rod repondent'a

expert witn heanland viewed the di!IU8ion grups on a TV monitor locte in another rom. Tr. 183. However

aa one of thes expem indicate:
If 11mI' questions arll or some information is being di3Cuoo in the grup, we can !!nd a m to the

moderator and tell him to pursue this paricular topic or this paicullU subject, what-have-you. Tr. 153. 

alTr. 174.

Whether the di3CuSIjon of engine size may bave ben prompte hy the moderator or rase spontaneously by a

paricipant iB not dear; nor is it clear 00 this rerd whether it was a subject the moderator was reueste to purue.
Tr. 151-159.

30 Tr. 161- 16.1, Reply Sr. pg. 3.
3' Respondent emphaai1 that the " focus study" was a qmit.tim not quantitative , study of COruumer percption

(Ominu.)



719 Opinion

advertisements. Not only does it ignore the various contexts in which
the term "small car" may be used, it ignores the specific context in
which it was used in these advertisements. The ads in question had not
yet been developed when the " focus group" study was conducted.
But even if they had been considered in this study, the number of
participants involved , 28 in all , would not, in any event, constitute a
sufficiently large sample to provide statistically meaningful insight
into impressions conveyed to consumers by the advertisements.

(11) In addition, according to respondent's expert, the " focus
group" results convinced them that consumers view small cars as easy
to handle and economical; small engines , specifically four and six-
cylinder engines, may be an aspect of small-car economy.34 While these
conclusions suggest that engine size may be important to some
consumers, a substantial number of consumers may still perceive
advertisements for a compact vehicle with eight cylinders as an

advertisement for a small car.35 For some consumers, four and six-
cylinder engines may well be an aspect of small-car economy. This

however, is not inconsistent with the notion that a small car equipped
with a V8 engine may also be perceived by consumers as being more
economical than a larger car equipped with a V8 engine. Yet in
Chrysler s view, and the public s view as Chrysler understands it, if a
vehicle has a four or six-cylinder engine, it may be a small car; if the
same vehicle is equipped with an eight-cylinder engine , it may be a
large car or a mid-size car, but whatever it is , it is no longer a small
car.

(12) The record in this matter reveals that the public s understand-
and , therefore, it probe more deeply into conaumer perceptions. Reply Br. pg. 3. Yet the "percptions" consume!'
arve at after di9Cussing a subject with others who may influence their views may be different from the initia1
impresions they may have had. For this ren , group discussioJL may not be the bet way to survey the impreio1l
conveyed by 11. advertisement. In any event, the "perceptioll" respondent apparntly is rc!yinK upon in thia
proing conecrn the tenn "small ca" in the ab!t.t and ar for thi ren, if for no other, of little use to us here.
Copare note 37 infr.

.. Reply Br. pg. 3.
JJ Tr. 22221.

Tr. 154155, 20; RX ISh.
3' The renl II a whole suggets that both the " foc"s &T"P" paricipant. and Chrysler persnnel tended to think

of a small ca as an amalgamation of features including the vehicle s length, itI price, cot of maintenance, optional
equipment, weight, and the siz of its engine , among others. Tr. 6.1 , 116, 154155, 158, 183, 195 , 2l20; RX 14€, 141, RX
15. At the time tbe ads were published, the auto industr use the smaU.- label to desribe ecnomy import, sub-
compactI, and compact model e&. Tr. 76.

J. One of the problems with Chrsler s arment is that it reuir rigid adherence to a definition of "small ca
whieh excludes reanable alternative formulations. As the administrative law judge quite properly obsrved:

Of COUI1, by rejcctillK Chrslers colltentioll that the challenge advertisementI did not contain the
reprentation allege in the complaint, I am not finding that the advertismentI might not also convey the
limite meaning suggeste hy Chrsler. 1.0. 17.

It is a well settled principle tht advurtisemcnts may be dooptive if they have a tendency and capaity to convey
misleaing impressions to consumern even though other nonmisleaing interpretationB may also be po ibk Merk &
Co., 69 F. C. 526 affd 81 "M., DoMrty, Cliffrn , Sters SMnfidd, Inc. FTC 392 F.2d 921 (6th Cir. 19();
Continental W= Cm. v. FTC 330 l".2d 475 (2d Cir. 196); Murry Sp.e Sho Cm. FTC 30 F.2d 270(2d Cir.196). 

To ilustrate how thu definition of a term may be diffurent from thu way peple percive the object of the

(Coinue)
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ing of the term "small car" may he much more flexible (13) than
respondent suggests in its argument on appeal; and indeed it is this
flexibility which apparently encouraged Chrysler to undertake an
advertising campaign to convince the public that Chrysler had "the
best fuel performance of all the ' bigger ' small cars and the best
package of all the ' smaller ' small cars. " 37 A substantial portion of the
consuming public could reasonably perceive Chrysler s compact cars
with V8 engines simply as small cars with big engines or high-powered
small cars. Under these circumstances, the narrow interpretation of
the term "small car" urged by Chrysler on appeal is unwarranted and
unsupported by this record , and we reject it.'" (I4)

Public Interest in These Proceedings

Chrysler believes the public interest requires dismissal of the

complaint because it did not intend to deceive the public, and if there
definition , we refer repondent to the celebrated ca of Regina Ojiby, a ca not offcially report but which
may be found in 8 Criminal Law Quarrly at 137 (Toronto, 196). In Ojbwy, the court interprete the meaning of 8
small bird" under the Ontao Small Bird Act. The issue in the ca was whether a pony sadled with 8 feather

pilow WIL a amall bird within the meaning of the law. In an opinion by the Honorable BJuc , the court concluded
that for purpa of the Smlill Bird Act, all two-legge, feathcr-cvere animals were bird and that the legislative
intent clearly WIL to mak", two legs the minimum reuirement; therefore, a horn with leathern on it. back must be
deemed, for purp of the Act, to be a hird

, "

and a farWr a pony with feathern on it: bak is a small bird." The
judge could have, but did not, include the finding in his opinion that a small bir iH a pony, but had he done &/, this
opinion would be on "all COUnl" in support of repondent s argument

The court was quick to note, bowever, that different things may take on the same meaning for different purp,
and to this we add that the same thing may take on different meanings to different peple. Like Ojy, however
this ca is a hors of a different color, for a hors with feathers 00 it: back may be defined as a bird but to a
bystander it may stil be perceived a. a horn. We find ourslves in the poition of the bystander. Repondent 1Irt
that a small car with an eight-ylinder engine is not a small r..r. But is a hors with a feather pilow on it: back any the
leSl a hors?

31 See note 3 Ifpr. While it appears the " focus group tudy persuaded Chrler to change it: approach to "small
car" advertising by deemphH.izing how many inches long ils ca meaur , a statistic which apparntly, in the
abstract, meant little to the "focus grup" participants, and by refocusing on the packag of featur offere by its
cat' , the underlying strutegy of it: campaigI to "de-gment" the Ilarket remained unchange. RX ISh, 15d; CX 2 , CX

. During the trial of this matter and at the orul argument before the Commission on Januar 16, 1976, Chrsler
vigorously pursued the argument that consumers would not coruider a "small ca " as a ea equippe with a V8 engine.

D. 14; Tral1ript of Oral Argument pg. 11 , 14. It h88 come to our attention , on application fied by complaint courwl
to supplement the rerd , that Chrysler has rently desribe in advertising, "a tough little pakag," its "new small"
Road Runner. The commercial began with a musical jingle , two lines of which were: "RO Runner s small at a small
ear price; Small ca ecnomy is something kinda nice 0 0 0 " This vehicle comes equippe with no engine other than a
V8engine.

Chrsler admits " that the commercia! in question was shown on DCCmber 20 , 1975 , 0 0 0" but "denies both the
authenticity of some of the material (submitte by complaint counsl) and the relevan of all of il." Opp0ition to
Complaint CounBCI's Motion to File New Documenta Evdence Plr. 3 , 5. The Commi9.ion has determined that
Exhibits C, D and E, attahed to complaint counBeI's motion filed on Februar 6, 1976, including two letter6 date
Januar 30, 1976, from Mr. Maher , one of Chrsler s attorneys, be admitte into evidence as Commission Exhibits 5
through 7. Exhibits A and B , annexed to oomplaint couIlel's motion , ar cumulative and ar, therefore, rejecte. Tbe
Commission has also detennined that the attahment and Exhibits A and B , annexed to Complaint Counsel's Reply to
ReBpondent's Oppoition , be admitte into evidence as Commi9Sion Exhibits 8 thrugh 11 In acpting theBe exhibits
we emphasiz that the meaning of th commercials and the impres.ions they oonvey to the public ar not before UB.
The ads discuss in Mr. Maher slettel1 ar, however, relevant to the i9. ue of Chrsler s uBCof the tenn "smaH ca" in
advertising promoting the sale of a vehicle with a VH engioe. Since the advertiBCment was air on Decmber 20, 1975
it was not available at the tral and we believe counBeI have acte with due diligence, under the circumstances , in
offering thes documents into evidence. Chryler s vage objections concerning the authenticity of "some of the
material" ar, in view of the corrpondp.nce from its own r.ounBeI disussing thes materials in detail, overrled.



719 Opinion

were any deceptive representations conveyed by two of the ads , it was
corrected" hy other nondeceptive ads which were part of the same

advertising campaign. We disagree with respondent.
Proof of Chrysler s intention to deceive is not a prerequisite to

establishing a violation of Section 5. It (15) is well settled that an
advertiser s good intention does not immunize it from responsibility for
representations which have a tendency and capacity to deceive the
public. 0 Moreover, our order is not designed to punish Chrysler for its
past deception hut to ensure against a recurrence of the deception in

the future.

We also find unpersuasive respondent's argument that the deception
in the challenged advertisements was "cured" by other advertisements
in the "small car" campaign. Evidence of this cure consists of
statistical estimates, prepared by respondent's expert , indicating the
percentage of people who had an opportunity to be exposed to both the
deceptive and nondeceptive ads. According to these estimates, fewer
than 2 percent of the people who received periodicals containing the
deceptive ads would not have had an opportunity to be exposed to the
other small-car ads.

As the administrative law judge noted, it is significant that these
raw statistical estimates relate to newspaper exposure only and not to
the number of consumers who actually saw respondent's advertise-
ment." Yet, even if we assume (IG) that each consumer who read one
of the ads in respondent's campaign read all of the ads, it would not
cure the deception. Section 5 prohibits deception in advertisements

which are disseminated in a single publication or numerous periodicals
by mail , radio , or TV without regard to whether the ad was published
once by itself or several times in conjunction with other ads in a media
blitz or extended advertising campaign. The fact that nondeceptive ads
may be part of an ad campaign is no basis for ignoring the
advertisements which are deceptive. The Commission will evaluate

3" M TCk & Cf. Inc. v. FTC, 39 jo'2d 921 (6th Cir. 196); Fei FTC 281".2d 879 (9th Cir. l96); Koch v. FTC
20 F.2d 811 (6th Cir. 1953); ChrUJS oj th Rih FTC 143 F.2d 676 (2d Cir. 1941). Repondent note that ex 3
appear in the &a' 8 Diest and Wit !. ocled-down version of a luU-page newspaper advertisment. In reucing
the newspaper advertisment to a siz appropriate for Rer s Diest the explicit reference to the "slant six" engine
bcme to small to be legible and witwasedite out of the text of CX 3. App. Hr. pg. 13-14. ABthe SupremeCuur
obf!l"edin Co!gat-Pamoliw supr

AJt method of advertising do not equally favor every seller. If the inherent limitatiolU of a method do not

permit it. use in the way the se1ler desire, the se!ler cannot by materia! misreprentation oompel1te for
thoae limitations. At 391.

40 Fur Molh u.. v. Ferkra Tra CmmiRRi 120 F.2d 175, 181 (6th Cir.

), 

ce. deie 314 U.S. 66 (1941);
Montgmer War & Co. , 379 F.2d 66 , 670 (7th Cir. 1967); Koch v. Fede Tra Cmmis 20 F.2d 311 , 317 (6th
Cir. 1953).

41 Tr. 176-179, 18.').87.
4. Repondent' s expert use a "data function distribution formula" to caculate the probability of being

potentially expo to one newspaper and only one. " Tr. 176. This statistic has little , if any, beng on the pe!"nta
of peple who saw repondent's advertisements and is , for this ren , clealy distinguishable from the typ of survey
which the Commission considere in Brito.Myes u.. Dkt. 88 (April 22, 1975) (85 F. C. 7(7). Tr. 1BO.
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each ad in an ad campaign on its own merits; and while we may find, as

we did here, that some of the ads are nondeceptive, this provides no
license for the deception found in others. The public has a right to

expect each of respondent's advertisements to be equally free of

deception.
Chrysler has also argued on appeal that the Commission s recently

issued fuel-economy guide specifies the requirements for advertising
the results of automobile fuel-economy tests and, therefore, there is no

need for an order." Yet, if Chrysler should breach the guide by
misusing the E.P.A. test figures as it has misused the Poplar Science
report rk noo enforcement proceedings requiring a new complaint
and another trial would be necessary before the public would be any
closer than it is now to the protection of an order.

(17) Moreover, the guide requires inter alia advertisers using

automobile fuel-economy claims to disclose both the city and highway
fuel economy of the advertised vehicle as determined by the U.
Environmental Protection Agency.45 It must also be clear in the
advertisement that the E. A. figures are only estimates and will vary
depending upon the consumer s driving habits , the driving conditions
and the car s condition and optional equipment. Disclosures relating to
engine size, typ of transmission , and other factors affecting fuel
economy may, under certain circumstances , also be required. Thus
compliance with the guide depends upon a candid disclosure of the

contents and limitations of test reports prepared by E.P.
Having found that Chrysler has, in the past, misused third-party test

results, it is incumbent upon us to ensure against recurrences of this
type of abuse not only in respect to tests relating to fuel economy but
also tests or demonstrations which purprtedly offer consumers

objective proof for claims pertaining to other features of the products
respondent promotes in its advertising.46 The Commission, therefore
finds it necessary, in the public interest, that an order issue against

Chrysler " fencing in " the abusive use of techniques for conveying the

.. 

Se E:zpim Pn/J Inc. v. FTC, 295 F.2d 86 (2d Gir . 1961); Cart Pructa, J1U. FTC 186 F.2d 821 (7th

Gir. 1951). Repondent argues that the allegely decptive ads (CX 2and ex 3) were preed in it. campaign by ad
which wer noodecptive. Therefore, acrding to repondent, the "initial contat" with oollumern was nondewptive.
App. Hr. pg. 15, footnote 34; Reply Er. pg. 7. But this il of no moment. Setion 5 enforcment would tae an odd tl1
indee if 11 scHer were penntte to lure clIstomcrn with truthful t€prentations only to "loo the dog " once the

cuatomers were within noh. In any event, we hold Chrler strictly acunllble for eah of i!. ad individua.ly.

.. App.Br.

pg.

16.

Guid rning Fuel &mwmy Adveising for New 40 R. 42, Sepwmber 10, 1975. This

guide WW! adopte l1 an interim meaure on automobile fuel-enomy advertising. A propo tre regulation rule

covering thes t of claims WII announce on September24, 1974 , by notice published in the Fed /e. 

R. 342. Tbe Commrnion determined that further study of the E. A. tet results would be neeed before it would
promulgate the final TRR.

.. 

FTCv. Colgte-Palmolive Co. , 8'pT, note 22
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impression to consumers that product claims have been objectively
verified.

(18) Finally, Chrysler asks

, "

How can the Commission rationally
forbid an advertiser to issue any future advertisement containing an
unintentionaJ ambiguity?" 48 To this we respond that the relief, in this
instance, does not encompass Uany" future advertisement. It is limited
to those advertisements in which respondent abuses certain techniques

which have a tendency and capacity to lead the public into believing
respondent has objective proof for its product claims. When respondent
employs such techniques in its future advertising, it must be mindful
of the proscriptions of our order. Its provisions , although not punitive
are designed not only to protect consumers from the continuation of
the deceptive practices we have found in this proceeding but, at the
same time , to provide Chrysler with the typ of guidance it may need
to keep it from unintcntiona1ly misleading the public.

An appropriate order is attached to this opinion.

FINAL ORDER

(1) This matter having been heard by the Commission upon

respondent's appeal from the initial decision; and
The Commission having considered the oral arguments of counsel

their briefs , and the whole record; and
The Commission , for reasons stated in the accompanying opinion

having denied the appeal; accordingly
It is orred That, except to the extent that it is inconsistent with

the Commission s opinion , the initial decision of the administrative law
judge be, and it hereby is, adopted together with the opinion
accompanying this order as the Commission s final findings of fact and
conclusions of law in this matter;

It is further ardered That the following order be , and it hereby is
entered:

t7 Chrysler claims to hBve ben denied a fair, impartia! heang on the merits beL1 the administrtive law
judge, at page IS of his initiaJ deciBion , state:

The Commision , upon i!!uing its complaint in this matter, determined that a proing by it would be in the
public interet. There is nothing in the J"oro to show the contr. App. Hr. pg. 19.

Repondent believes this indicate the judge relied upon the complaint lI "some evidence of wrngdoing." Firt
we find no prjudice to repondent in Judge Brown paraphr of Substion5(b) of the F. C. Act. That substion
provides that II determination by the Commission as to whether or not it IIppe,a a proing would be in the public

interet is a prereuisite to the is. uanee of a complaint. Send , it is apparnt from a review of Judge Brown
compreheIlive findings of fact that he made his detenninstions bas on the n.nl as II whole, and , on this blis
alone, found repondent ad to be decptive. It is evident from these findings that he gave no evidentiar weight to
the complaint. Having found decption in advertiflments promoting the sale of automobile! nationwide, Judge Brown

Wil entitled to preume that an order putting 8 stop to it was in the puhlic interet. HiB statement that " there is

nothing in this n.rr to ahow the contra" indicate that repondent s evidence failed to persuade him that curng
this decption and preventinK its continuation in the future was not in the public interet. Thes ataooments by the

judge do oot demonstrate that repondent WII denied due pn: of law in thes prings.
08 App. Br.

pg.

17.
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ORDER

It is ordered That respondent Chrysler Corporation and its officers
representatives, and agents and employecs, directly or through any
corporate or other device , in connection with the advertising, offering
for sale , sale or (2J distribution of products sold by the respondent in or
affecting commerce , as "commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from;

1. Representing, directly or by implication, by reference to a test or
tests , that any of respondent's automobiles are superior with regard to
fuel economy to any other automobiles whether manufactured by
respondent or others unless;
a. such superiority has been demonstrated as to the model(s) for

which it is claimed by such test or tests with respect to each sample, or
the valid average of aH identical samples , of each model represented to
have been tested; or
b. the valid test results for each sample, or the valid average of all

identical samples, of each model so compared , including the advertised
model as well as such makes and models to which the advertised model
is compared , arc clearly and conspicuously disclosed.
For the purpose of this order

, "

sample" shall mean an actual
automobile tested.

2. Representing, directly or by implication , that any performance
or other characteristic of any automobile or automotive product has
been tested , either alone or in comparison with other products, unless
such representation(s) fuHy and accurately reflect the test results and
unless the tests themselves arc so devised and conducted as to

completely substantiate each representation concerning any character-
istic testcd in the featured test.
3. Misrepresenting in any manner , directly or by implication , the

purpose, content, OT conclusion of any test, report, study, research
demonstration , or analysis.
4. Misreprescnting in any manner

automobile or the superiority of any
products in terms of fuel economy.

It is further ordered That the respondent corporation shaH
forthwith distribute a copy of this order to each of its operating

divisions.
(3 J It is further ordeTed That respondent notify the Commission at

least 30 days prior to any proposed change in the corprate respondent
such as dissolution , assignment, or sale resulting in the emergence of a
successor corporation , the creation or dissolution of subsidiaries , or any

the fuel economy of any

automobile over competing
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other change in the corporation which may affect compliance
obligations arising out of the order.

It is furtlwr ordered That respondent shall , within sixty (60) days
after this order becomes "final " file with the Commission a report, in
writing, setting forth in detail the manner and form of its compliance
with this order.

Not having participated in the oral argument in this matter
Chairman Co11er did not participate in the resolution of it.


