FEDERAL TRADE COMMISSION DECISIONS
Findings, Opinions and Orders
IN THE MATTER OF

BENTON & BOWLES, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-2826. Complaint, July 6, 1976—Decision, July 6, 1976

Consent order requiring a New York City advertising agency for General Foods
Corporation, among other things to cease misrepresenting that a plant, or any
part thereof, is suitable for human consumption in its raw state, where the plant
is depicted growing in its natural, uncultivated environment. Further, respon-
dent is prohibited from representing, through depictions, descriptions, ete,,
anything commonly recognized as food or a lawful food additive which tends to
influence behavior creating imminent risk or physical harm to viewers.

Appearances

For the Commission: Steven D. Newburg-Einn.
For the respondent: Bruce L. Bozeman, White Plains, N.Y. John
Kovin, Clifford, Warnke, Glass, Mcllwain & Finney, Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Benton & Bowles,
Inc., a corporation, hereinafter referred to as respondent, has violated
the provisions of said Aet, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint stating its charges in that respect as
follows:

PARAGRAPH 1. For the purposes of this complaint, the following
definitions apply:

1. The term “commerce” means commerce as defined by the
Federal Trade Commission Act, as amended.

2. The term “false advertisement” means false advertisement as
defined by the Federal Trade Commission Act, as amended.

PAR. 2. Respondent Benton & Bowles, Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of the State
of New York, with its office and principal place of business located at
909 Third Ave., New York, New York.

PAR. 3. Respondent Benton & Bowles, Inc., is now, and for some time
1
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last past has been, the advertising agency of General Foods Corpora-
tion, and now, and for some time last past, has prepared and placed for
publication, and has caused the dissemination of advertising material,
including but not limited to the advertising referred to herein, to
promote the sale of a variety of food products, including but not limited
to “Post Grape Nuts,” a ready-to-eat breakfast cereal (hereinafter
referred to as Post Grape Nuts). Said product is a “food” as defined in
the Federal Trade Commission Act.

PAR. 4. In the course and conduct of its aforesaid business,
respondent Benton & Bowles, Inc. causes various advertisements for
Post Grape Nuts to be transported from its place of business to radio
and TV stations located in various other States of the United States
and in the District of Columbia. Respondent Benton & Bowles, Inc.
maintains and at all times mentioned herein has maintained, a
substantial course of trade in said advertising business in or affecting
commerce. The volume of business in or affecting commerce has been
and is substantial.

PAR. 5. In the course and conduct of its aforesaid business,
respondent Benton & Bowles, Inc. has disseminated, and caused the
dissemination of, certain advertisements concerning the said products
by the United States mail and by various means in or affecting
commerce, including but not limited to, by means of television
broadcasts transmitted by television stations located in various States
of the United States, and in the District of Columbia, having sufficient
power to carry such broadcasts across State lines, for the purpose of
inducing and which were likely to induce, directly or indirectly, the
purchase of said product, and have disseminated, and caused the
dissemination of, advertisements concerning said product by various
means, including but not limited to the aforesaid media, for the purpose
of inducing and which were likely to induce, directly or indirectly, the
purchase of said product in or affecting commerce.

PAr. 6. Among the advertisements disseminated by means of
television, but not all inclusive thereof, are the following:
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EVELL GIBBONS:

I'm Euell Gibbons.

I've spent years learning
about natural foods.

Ever eat a pine tree?
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Natural ingredlents are
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That's why Post Grape Nuts
is part of my breakfast.
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made from wheat and barley.

These natural ingredients &
baked into crunchy nuggets
fortif_ed vwith vitaalas.

Tts! naturally sweet taste
reminds me of wild hickory

I cell Grape-Nuts my back-t
pature cereal.
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PAR. 7. The aforesaid advertisements have the tendency or capacity
to influence children to eat plants or parts thereof which they find
growing or in natural surroundings. Some plants or parts thereof are
harmful if eaten. A substantial number of children do not have
sufficient knowledge or experience to distinguish between those plants
or parts thereof which are and those which are not harmful if eaten.
Therefore the aforesaid advertisements have the tendency or capacity
to influence children to engage in behavior which is harmful or involves
the risk of harm, and were and are unfair or deceptive acts or practices.

PAR. 8. It is a commonly recognized safety principle that children
should not eat any plants or parts thereof which they find growing or in
natural surroundings, except under adult supervision. The aforesaid
advertisements have the tendency or capacity to influence children,
when not under adult supervision, to eat plants or parts thereof which
they find growing or in natural surroundings, which behavior is
inconsistent with said safety principle. Therefore, the aforesaid
advertisements were and are unfair or deceptive acts or practices.

PAR. 9. The aforesaid advertisements have the tendency or capacity
to represent, directly or by implication, to children that they can eat
plants or parts thereof which they find growing or in natural
surroundings without harm or the risk of harm. In truth and in fact,
children cannot eat plants or parts thereof which they find growing or
in natural surroundings without harm or the risk of harm. Therefore,
the aforesaid advertisements were and are unfair and deceptive acts or
practices and false advertisements.

PAR. 10. In the course and conduct of its aforesaid business, and at all
times mentioned herein, respondent Benton & Bowles, Ine., has been,
and is now, in substantial competition, in or affecting commerce, with
other corporations and individuals in the advertising business.

PAR. 11. The aforesaid unfair or deceptive acts or practices of
respondent, as herein alleged, including the dissemination of false
advertisements, as aforesaid, were and are all to the prejudice and
injury of the public and of respondent’s competitors, and constituted
and now constitute unfair methods of competition in or affecting
commerce and unfair or deceptive acts or deceptive acts or practices in
or affecting commerce, in violation of Sections 12 and 5 of the Federal

Trade Commission Act.
DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau proposed to present to
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the Commission for its consideration and which, if issued by the
Commission, would charge respondent with violation of the Federal
Trade Commission Act; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by the
respondent of all the jurisdictional facts set forth in the aforesaid draft
of complaint, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such complaint,
and waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered that matter and
having determined that it has reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional findings,
and enters the following order:

1. Respondent Benton & Bowles, Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of the State
of New York, with its office and principal place of business located at
909 Third Ave., New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding is
in the public interest.

ORDER

For the purposes of this order, the following definitions apply:

1. The term “commerce” means commerce as defined by the
Federal Trade Commission Act, as amended.

2. The term “plant” means any whole plant or any constituent part
thereof.

3. The term “suitable for human consumptio«” shall not apply to the
sole depicting or sole act of picking a plant or any constituent part
thereof in its raw state.

1

It 1s ¢idered, That respondent Benton & Bowles, Inc., a corporation,
<Jhereinafter referred to as :»spondnnt), its successors and assigns, and
its officers, agents, 1:presentatives and e.aployees, directly or through
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any corporation, subsidiary, division or other device, in connection with
the advertising, offering for sale, sale or distribution in or affecting
commerce of any product, forthwith cease and desist from, directly or
indirectly:

A. Representing, through depictions, descriptions, or otherwise,
that a plant is suitable for human consumption in its raw state in an
advertisement containing a visual depiction of (1) the plant in its
growing state or natural surroundings which depiction is not a clear
portrayal of conditions of domestic cultivation for human consumption
or (2) the consumption of a raw plant, described in the advertisement as
wild.

B. Representing, through depictions, descriptions, or otherwise,
that a plant is suitable for human consumption in its raw state in an
advertisement containing a visual depiction of the plant in its growing
state or natural surroundings where said plant is not the advertised
product or an ingredient, or characterizing flavor, or source thereof, in
the advertised product.

C. Representing, through depictions, descriptions, or otherwise,
that any given thing or things, other than things that are commonly
recognized as foods or lawful food additives, are suitable for human
consumption as a food where it is reasonably foreseeable, through
reasonable inquiry, that such representation has the tendency and
capacity to influence members of the audience in reasonably good
health to engage in behavior which creates an imminent risk of physical
harm to those persons or to others.

D. Provided, however, that paragraph B shall not prohibit the
representation, through depictions, descriptions, or otherwise, that a
plant is suitable for human consumption in its raw state where the
provisions of paragraphs A and C are met, and said plant:

(1) is nontoxic in its raw state; and

(2) does not have the tendency and capacity to be confused with a
plant, which if consumed in its raw state, is toxic.

11

It is further ordered, That respondent shall forthwith distribute a
copy of this order to each of its operating divisions.

It is further ordered, That respondent notify the Commission at least
thirty (30) days prior to any proposed change such as dissolution,
assignment or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries or any other
change in the corporation which may affect compliance obligations
arising out of the order.

It is further ordered, That respondent shall, within sixty (60) days

223-2390-77-2
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after service upon it of this order, file with the Commission a report in
writing setting forth in detail the manner and form in which it has
complied with this order.
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IN THE MATTER OF
RICHARD FOODS CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-2827. Complaint, July 6, 1976—Decision, July 6, 1976

Consent order requiring a Melrose Park, Ill, manufacturer and seller of protein food
supplements, among other things to cease misrepresenting the nutritional value
and vitamin and mineral content of its soya powder baby formula; misrepresent-
ing medical approval of its product and failing to disclose relevant facts
concerning the treatment of symptoms listed in their advertisements without
medical authorization by use of its formula. The order further provides for the
immediate recall of all advertising materials and requires a warning on the label
of its soya powder and all other protein supplements for infant use, that such
products are not for infants under one year of age unless recommended by a
physician.

Appearances

For the Commission: Richard A. Palewicz.
For the respondents: James Van Vliet, Schiff, Hardin & White,

Chieago, Ill.
COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Richard Foods
Corporation, a corporation, and Louis P. Richard, individually and as an
officer of said corporation, hereinafter sometimes referred to as
respondents, have violated the provisions of said Act, and it appearing
to the Commission that a proceeding by it in respect thereof would be
in the public interest, hereby issues its complaint stating its charges in
that respect as follows:

PARAGRAPH 1. Respondent Richard Foods Corporation is a corpora-
tion organized, existing and doing business under and by virtue of the
laws of the State of Illinois, with its principal office and place of
business located at 4520 James Place, Melrose Park, Illinois.

Respondent Louis P. Richard is an officer of the corporate
respondent. He formulates, directs and controls the acts and practices
of the corporate respondents, including the aets and practices
hereinafter set forth. His address is the same as that of the corporate
respondent.

PaR. 2. Respondents are engaged in the advertising, offering for sale,
and sale of food supplements and other food products. The products are



