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IN THE MATTER OF

BORDEN, INC.
Docket 8978. Interlocutory Order, Apr. 5, 1977

Order granting motion by Department of Commerce to file brief as amicus curiae;
accepting b_rief as filed; and granting counsel 30 days to file responsive briefs.

ORDER

On March 8, 1977, the United States Department of Commerce
moved for leave to file a brief as amicus curiae in this appeal. The
Department’s brief was conditionally filed therewith. Complaint
counsel and counsel for respondent Borden, Inc. have informally
indicated to the Office of the Secretary that they do not intend to file
in opposition to the motion.

While the Commission’s Rules of Practice do not expressly provide
* for the filing of amicus curiae briefs, we have granted amicus
; treatment to certain filings under section 38.14, which governs

intervention in Commission proceedings. See, e.g., Corning Glass
Works, 82 F.T.C. 1082 (March 22, 1973). Section 3.14 is broadly
drafted, providing for orders permitting intervention “to such extent
and upon such terms as are provided by law or as otherwise may be.
. deemed proper.” _
A motion for leave to file a brief amicus curiae addresses the
. discretion of the tribunal. As the term itself and the tradition from
~ which it arises make clear, the role of the amicus is not to vindicate
its own rights but to clarify for the tribunal the broad implications of
the question before it. The brief of the Department of Commerce fits
squarely within this role.

It would obviously have been preferable to receive this motion and
brief at an earlier stage of the appeal.! At this point, all briefs have
been filed and oral argument heard. Absent special circumstances,
leave to file at this point might well be denied to avoid the disruption
and possible delay attendant on granting it. In the present instance,
however, the importance of the issue involved and the uniqueness of
the Department’s perspective outweigh these considerations.

It is therefore ordered, That the motion for leave to file a brief as
amicus curiae be granted, that the brief be accepted as filed, and that
complaint counsel and counsel for respondent Borden, Inc., have
thirty days to file responsive briefs, if they so desire.

t The U.S. Courts of Appeals, by way of analogy, require generally that an amicus brief be filed no later than
that of the party the brief will support. Rule 29, Federal Rules of Appellate Procedure.
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IN THE MATTER OF

THE RAYMOND LEE ORGANIZATION, INC., ET AL.
Docket 9045. Interlocutory Order, Apr. 5, 1977

Order determing that record does not establish any vwlatlons of the code of
professional responsibility.

ORDER

The administrative law judge has certified to the Commission
certain allegations made by respondents that complaint counsel and
other Commission personnel have made improper statements con-
cerning respondents and other members of the idea promotion
industry. The Commission, of course, expects counsel appearing
before this agency to comply with Disciplinary Rule 7-107 (H).*

The Commission has determined that only the alleged comments
made by counsel of record ought to be considered in the context of
this adjudicative proceeding. The Commission has also determined
that the record does not establish any violations of the Code of
Professional Responsibility.

It is so ordered.

' The rule provides that during the pendency of an administrative proceeding, a lawyer or law firm associated
therewith shall not make or participate in making a statement, other than a quotation from or reference
to public records, that a reasonable person would expect to be disseminated by means- of public.
communication if it is made outside the official course of the proceeding and relates to: (1) Evidence
regarding the occurrence or transaction involved. (2) The character, credibility, or criminal record of a
party, witness, or prospective witness. (3) Physical evidence or the performance or results of any
examinations or tests or the refusal or failure of a party to submit to such. (4) His opinion as to the merits

of the claims, defenses, or positions of an interested person. (5) Any other matter reasonably likely to
interfere with a fair hearing.



