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IN THE MATTER OF
SAFEWAY STORES, INCORPORATED

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF THE FEDERAL TRADE
COMMISSION ACT

Docket 9053. Complaint, Sept. 3, 1975— Decision, May 18, 1978

This consent order, among other things, requires an Oakland, Calif. retail food store
chain to cease over-pricemarking and failing to sell advertised items at or below
advertised prices. Further, food stores are required to conspicuously post
advertisements and notices encouraging customers to check prices of advertised
items. The order additionally obligates the firm to maintain business records for
a period of three years, and to establish a surveillance program designed to
ensure compliance with the terms of the order.

Appearances

For the Commission: Robert Eliot. Easton, Sr. and James J. Angelone.
For the respondent: James F. Rill, Collier, Shannon, Rill, Edwards
& Scott, Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Safeway Stores, Inc.,
a corporation, hereinafter sometimes referred to as respondent, has
violated the provisions of said Act, and it appearing to the Commission

' that a proceeding by it in respect thereto would be in the public
interest, hereby issues its complaint stating its charges in that respect
as follows:

COUNT 1

(Alleging violations of Section 5 of the Federal Trade Commission
Act.)

PARAGRAPH 1. Respondent, Safeway Stores, Inc. is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Maryland with its office and principal place of business
located at 4th and Jackson Sts., Oakland, California.

PAr. 2. Respondent is engaged in the operation of a chain of retail
food stores, operating approximately 1950 stores in 27 states and the
District of Columbia. Its volume of business is substantial, totalling
approximately 6.77 billion dollars in retail food sales in 1973. In the
operation of its retail food stores, respondent offers and sells to its
customers an extensive line of groceries and other merchandise,
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including food, drugs, cosmetics and devices as those terms are defined
in the Federal Trade Commission Act, all of which are sometimes
referred to hereinafter as “items.” Some of said items are manufac-
tured or processed by respondent at its manufacturing and processing
plants located in various states. However, many of said items are
purchased from numerous independent suppliers located throughout
the United States.

Par. 3. In the course and conduct of its business, respondent now
causes, and for some time last past has caused, dlrectly or indirectly,
the aforesaid items to be shipped and distributed from its manufactur-
ing and processing plants or from its other sources of supply to its
warehouses, distribution centers, or retail food stores located in various
states other than the state or origination, distribution or storage of
said items. In the further course and conduct of its business,
respondent transmits contracts, business correspondence, monies and
other documents from its stores, offices, and divisions located in states
other than the states in which such contracts, correspondence, monies
and other documents originated. Respondent maintains, and at all
times mentioned herein has maintained, a substantial course of trade
in the distribution, advertising, offering for sale, and sale of the items
~ described in Paragraph Two, in commerce, as “commerce” is defined in

the Federal Trade Commission Act.
PAR. 4. In the course and conduct of its business, and for some time
last past, respondent has been and is now disseminating, and causing
“the dissemination of, certain advertisements concerning the said items
by various means in commerce, as “commerce” is defined in the
Federal Trade Commission Act, including but not limited to, advertise-
ments in newspapers of general and interstate circulation and other
advertising media, for the purpose of inducing and which were likely to
induce, directly or indirectly, the purchase of said items from
responent; and respondent has been and is now dlssemmatmg, and
causmg the dissemination of, advertisements concerning said items by
various means, including but not limited to the aforesaid media, for the
purpose of inducing and which were likely to induce, directly or
indirectly, the attempted or actual purchase from respondent of the
said items in commerce, as “commerce” is defined in the Federal Trade
- Commission Act. Many of those advertisements list or depict the said
items and also contain statements and representations concerning the
price or terms at which said items would be offered for sale. Many of
the aforesaid advertisements contain further direct and express
statements and representations concerning the time periods during
which the offers would be in effect and the locations of respondent’s
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PARr. 5. Through the use of such advertisements disseminated in
various areas of the United States served by respondent’s retail food
stores, respondent has represented, directly or by implication, that in
those stores covered by such advertisements, during the effective
periods of the advertised offers, the items listed or depicted in such
advertisements would be sold to persons who attempted to purchase
such items at prices at or below the advertised prices for such items.

PaR. 6. In truth and in fact, in a significant number of respondent’s
retail food stores covered by such advertisements, during the effective
periods of the advertised offers, certain numbers of items listed or
depicted in the said advertisements were marked with prices higher
than the advertised prices, and, as a result, a substantial number of
items marked with a higher price were sold to persons who purchased

“such items at prices higher than the advertised prices. Therefore, the
statements and representations as referred to herein, were false,
misleading and deceptive.

PAr. 7. By disseminating or causing the dissemination of advertise-
ments which offer or present for sale items at specific prices, by
permitting the units of certain numbers of said items to remain
marked with prices higher than the advertised prices and by selling a
substantial number of items so marked to customers at prices higher
than the advertised prices, during the effective periods of such
advertised offers at a significant number of stores covered by said
advertisements, respondent has been and now is engaged in unfair acts
and practices. '

PAR. 8. In the course and conduct of its business, and at all times
referred to herein, respondent has been and now is in substantial
competition in commerce, with corporations, partnershlps firms and
individuals in the retail food and grocery business.

Par. 9. The use by respondent of the aforesaid unfair and false,
misleading and deceptive statements, representations, acts and
practices has had and now has the capacity and tendency to mislead
members of the purchasing public into the erroneous and mistaken
belief that the said statements and representations were and are true,
and to induce such persons to go to respondent’s stores and to purchase
from respondent substantial quantities of the advertised items at
prices in excess of the advertised prices.

PaR. 10. The acts and practices as aforesaid were and are all to the
prejudice and injury of the public and of respondent’s competitors and
constituted and now constitute unfair methods of competition in
commerce and unfair or deceptive acts or practices in commerce in
violation of Section 5 of the Federal Trade Commission Act.
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COUNT I

(Alleging violations of the Federal Trade Commission Trade
Regulation Rule Concerning Retail Food Store Advertising and
Marketing Practices (16 C.F.R. 424), and Section 5 of the Federal
Trade Commission Act, the allegations of Paragraphs One, Two,
Three, Four, and Eight: respectively, of Count I hereof are
incorporated by reference in Count II as if fully set forth
verbatim.)

PaRr. 11. The Federal Trade Commission, pursuant to the Federal
Trade Commission Act, as amended, 15. U.S.C. 41, et seq., and the
provisions of Subpart B, Part 1, of the Commission’s Procedures and
Rules of Practice, 16 C.F.R. 1.11, et seq., conducted a proceeding for the
promulgation of a trade regulation rule regarding retail food store
advertising and marketing practices. Notice of this proceeding,
including a proposed rule, was published in the Federal Register on
November 14, 1969 (34 FR 18252). Interested parties were thereafter
afforded opportunity to participate in the proceeding through the
submission of written data, views and arguments, and to appear and -
orally express their views as to the proposed rule and to suggest
amendments, revisions, and additions thereto.

The Commission considered all relevant matters of fact, law, policy,
and discretion, including the data, views, and arguments presented on
the record by interested parties in response to the Notice as indicated
in the accompanying Statement of Basis and Purpose (36 FR 8777
(May 13, 1971)) and as prescribed by law, determined that the adoption
of the trade regulation rule was in the public interest, and, accordingly,
promulgated the Trade Regulation Rule Concerning Retail Food Store
Advertising and Marketing Practices on May 13, 1971, effectlve July
12,1971.

Par. 12. Respondent is a member of the retail food store industry,
and its acts and practices in connection with the sale and offering for
sale of food and grocery products or other merchandise subject to the
jurisdiction of Section 5 of the Federal Trade Commission Act are
within the intent and meaning of, and are subject to, the provisions of
the aforesaid Trade Regulation Rule.

Par. 13. In connection with its advertisements disseminated as
aforesaid, respondent, in a substantial number of instances, has failed
to comply with Paragraph (2) of the Trade Regulation Rule by offering-
products for salé at stated prices by means of advertisements
disseminated in areas served by certain of its stores which are covered
by such advertisements and by failing in those stores to charge out to
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such advertised products at prices at or below the advertised prices
during the effective periods of the advertisements, thereby failing to
make said advertised items conspicuously and readily available for sale
‘at or below the advertised prices.

Par. 14. Respondent’s aforesaid violations of the Trade Regulation
Rule Concerning Retail Food Store Advertising and Marketing
Practices constitute unfair methods of competition and unfair or
deceptive acts or practices violative of Section 5 of the Federal Trade
Commission Act.

.DEecisioN AND ORDER

The Federal Trade Commission having issued a complaint based
upon alleged acts and practices of Safeway Stores, Incorporated, a
corporation, also trading and doing business as Safeway, hereinafter
referred to as respondent, and having served such complaint upon
respondent and having withdrawn the proceeding from adjudication
based upon a joint motion for withdrawal from adjudication filed by
complaint counsel and counsel for respondent; and

The respondent and counsel for the Commission having executed an
agreement containing a consent order, an admission by the respondent
of all the jurisdictional facts set forth in the aforesaid complaint, a
statement that the signing of said agreement is for settlement
purposes only and does not constitute an admission by respondent that
the law had been violated as alleged in such complaint, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and having
accepted the executed consent agreement and placed such agreement
on the public record for a period of sixty (60) days, and having duly
considered the comments filed pursuant to Sections 2.34 and 3.25 of its
Rules, now in further conformity with the procedure prescribed in
Section 3.25 of its Rules, the Commission hereby makes the following
jurisdictional findings, and enters the following order:

1. Safeway Stores, Incorporated is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Maryland with its office and principal place of business
located at 4th and Jackson Sts., Oakland, California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding is
in the public interest.
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DEFINITIONS

“Retail Food Store” means any of respondent’s stores within the
United States engaged primarily in the sale of foods for home
consumption, excluding convenience-type stores with less than 4,000
square feet of building area.

“Item” means any article of merchandise which differs from any
other article as to commodity, product, brand, variety, style or form,
grade, type of package or label, size or weight, provided, that size or
weight is to be disregarded with respect to articles priced by a
standard measure of weight or count. ,

“Scanned Item” means an item bearing a symbol, printed on or
affixed to the packaging or container of such item, in any store in
which it is electronically scanned by equipment which identifies and
prints on a cash register tape the price of that item.

“Unit” means one consumer package of a packaged item or the
smallest advertised quantity that a consumer may purchase of an
unpackaged item, provided, for that purpose of paragraph L.A. (2) of
the order, a unit of a multiple priced item (e.g., three for 41 cents) shall
consist of that quantity, count or weight to which the multiple price
applies.

“Over-pricemarked Items” means.an advertised item of which more
than five (or in the event a display contains fewer than 20 units, more
than one-fourth) of the units in any one display bear a marked price
higher than the advertised price.

“Unmarked Item” means an advertised item of which no more than
five (or in the event a display contains fewer than 20 units, not more
than one-fourth) of the units in any one display are legibly marked
with a price.

“Overcharged Item” means an over-pricemarked item or an
unmarked item of which one or more units are charged out at higher
than the advertised price.

“Survey” means a compliance survey conducted by or under the
direction of the Federal Trade Commission of a sample of 50 or more
retail food stores over a period of at least three different weeks with
approximately equal numbers of stores surveyed during each week
stores are surveyed. All store surveying shall be completed within a
period of time not exceeding eight consecutive weeks. Stores to be
surveyed shall be selected from at least three different Standard
Metropolitan Statistical Areas (SMASs) with an approximately equal
number of stores surveyed in each SMSA in which stores are surveyed.
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with this definition, but which is otherwise to be determined at the
discretion of the staff or the Commission. Respondent waives any
rights it might have to challenge the admissibility into evidence of the
results of the survey of the sample on the grounds that those results
are not projectable to a universe greater than the sample. Respondent,
however, retains the right to challenge the evidentiary weight to be
given to or inferences to be drawn from the results of any such survey
on any legally available basis. All data collected in the course of a
survey are to be recorded.

ORDER

PROHIBITED PRACTICES

I. It vs ordered, That respondent Safeway Stores, Incorporated, a
corporation, its successors .or assigns, its officers, agents, representa-
tives and employees, directly or through any corporation, subsidiary,
division or other device, in connection with the advertising, offering
for sale, sale or distribution of items offered or sold in its retail food
stores, in or affecting commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from,
directly or indirectly:

A. Disseminating, or causing dissemination of, any advertisement
by any means which offers or presents any items for sale at a stated
price, unless throughout the effective period of the advertised offer, at
each retail food store covered by the advertisement:

(1) each unit of each such advertised item, any of which are marked
with a price, is individually, clearly and conspicuously marked with a
price no higher than the advertised price; provided that in the case of
overpricemarked scanned items, clear and conspicuous posting of the
advertised price of such items at the point of display will be deemed
compliance with this requirement; and

(2) each unit of each such advertised item is charged out to
customers at or below the advertised price; provided that in the case of
advertised items the ultimate price of whose units are determined by

" the total dollar amount of the customer’s order or the use of a coupon,
or other similar conditional price arrangement, the prices at which the
units are sold, and not the prices marked on the units, shall govern.

Provided further, it shall constitute a defense of a charge of over-
pricemarking or overcharging if respondent can show that such over-
pricemarking or overcharging was due to circumstances beyond
respondent’s reasonable control. It will be presumed that any instance
of over-pricemarking or overcharging found was due to circumstances
beyond respondent’s reasonable control if respondent can show that
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such over-pricemarking and overcharging occurred despite respon-
dent’s reasonable procedures to eliminate all over-pricemarking and-
overcharging, and that upon learning of any specific instance or
instances of such over-pricemarking or overcharging, respondent
immediately acted to eliminate them and took reasonable measures to
assure that they did not recur.

For respondent’s procedures to be reasonable, respondent shall have
the burden of establishing that:

(i) it has a reasonable basis in fact for concluding that its procedures
for pricemarking and charging out advertised items are properly
designed to achieve compliance with this order;

(ii) it has in effect a continuing surveillance program adequate to
reveal whether its retail food stores are conforming with this order;
and

(iii) respondent regularly conducts a review and analysis of results of
the surveillance program adequate to determine whether changes in
market conditions, technology or other changes make it necessary for
respondent to revise its procedures for pricemarking and charging out
advertised items to maintain compliance with this order.

II. A. No enforcement action will be brought against respondent
for any alleged instances of overpricemarking or overcharging on the
basis of a survey unless Respondent is notified in writing within three
. months following the completion of that survey that the survey has
been conducted. At the time of said notice the Commission shall
furnish respondent copies of written instructions to the persons
making in-store observations, and sufficient documentary material
that will reasonably enable Respondent to identify the stores, items
and prices surveyed.

B. If, in any enforcement action brought against respondent, the
Commission offers evidence purporting to establish an over-pricemark-
ing rate for respondent, such rate shall be calculated by taking, as of
the date(s) of any survey and for the stores selected, the total number
of items over-pricemarked as a percent of the total number of
advertised items than in effect for those stores.

III. It is further ordered, That throughout the effective period of
such newspaper advertisement, respondent shall post conspicuously at
or near each doorway affording entrance to the public of each retall
food store,

(a) copy of the advertisement effective for that store; and

(b) the following statement:

Notice to Our Customers
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advertised item you purchase against the price indicated in our ad and report any .
errors to store personnel. If errors are not corrected to your satisfaction, please
advise the store manager.

IV. Respondent shall not be subject to any of the provisions of this
order to the extent that such provisions shall have been rendered
_inconsistent with the Trade Regulation Rule regarding Retail Food
Store Advertising and Marketing Practices, 16 C.F.R. 424 (1977)
because of any future amendment to that rule.

V. Itis further ordered, That:

A. Respondent shall forthwith deliver a copy of this order to each
of its officers (excluding assistant officers) and to other of its
personnel in its Retail Divisions (down to the level of and including
store managers) who, directly or indirectly, have any responsibilities
relating to pricemarking and charging out of advertised items in
respondent’s retail food stores, and respondent shall secure a signed
statement acknowledging receipt of said order from each such person.

B. Respondent shall maintain a surveillance program adequate to
reveal whether the business practices of its retail food stores conform
to this order and shall upon request inform the duly authorized
representative of the Commission as to the nature of such program.

C. Respondent shall, for a period of three years subsequent to the
date of this order:

(1) Maintain business records which show the efforts taken to
achieve continuing compliance with the terms and provisions of this
order; and

(2) Furnish to the Federal Trade Commission copies of the records to
be maintained under subparagraph (1) above, upon written request by
any of its duly authorized representatives.

D. Respondent shall, all other provisions of this order notwith-
standing, within 90 days following the end of each year, for a period of
three years from the date this order becomes final, file with the
Commission a report setting forth in detail the manner and form in
which it has complied with this order in the preceding year.

It is further ordered, That respondent shall notify the Commission at
least thirty days prior to any proposed change in the corporate
respondent, such as dissolution, assignment or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the respondent which may affect
compliance obligations arising out of this order.

It is further ordered, That the respondent herein shall within 60 days
after service upon it of this order, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with this order. '
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IN Tue MATTER OF
USLIFE CREDIT CORPORATION, ET AL.

ORDER, OPINION, ETC., IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION AND TRUTH IN LENDING ACTS

Docket 9057. Complaint, Sept. 26, 1975—Final Order, May 23, 1978

This order, among other things, requires a Schaumburg, 1. finance company and its
parent corporation to cease, in connection with the extension of consumer credit,
failing to provide consumers with the material and disclosures required by
Federal Reserve System regulations.

Appearances

For the Commission: Michael E.K. Mp'ras and Robert L. Patterson.
For the respondents: Edward W. Keane and Bruce E. Clark,
Sullivan & Cromwell.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act, the
Truth in Lending Act and the implementing regulation promulgated
thereunder, and by virtue of the authority vested in it by said Acts, the
Federal Trade Commission, having reason to believe that USLIFE
Credit Corporation, a corporation, and USLIFE Corporation, a
corporation, hereinafter sometimes referred to as respondents, have
violated the provisions of said Acts and the implementing regulation,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

PArRAGRAPH 1. Respondent USLIFE Credit Corporation is a corpora-
tion organized, existing and doing business under and by virtue of the
laws of the State of Delaware with its principal office and place of
business located at 1300 North Meacham Road, Schaumburg, Illinois.
Respondent USLIFE Credit Corporation is a wholly-owned subsidiary
of USLIFE Corporation.

Respondent USLIFE Corporation is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of New York with its principal office and place of business
located at 125 Maiden Lane, New York, New York.

Respondent USLIFE Credit Corporation operates through approxi-
mately two-hundred thirteen (213) wholly-owned subsidiary loan
offices located in twenty (20) States of the United States. Each
subsidiary is incorporated in the respective state in which it is located



