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IN THE MATTER OF
LEVI STRAUSS & CO.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 9081. Complaint, May 5, 1976 — Decision, July 12, 1978

This consent order, among other things, requires a San Francisco, Calif. clothing
manufacturer to cease establishing and enforcing resale price agreements;
soliciting the identities of recalcitrant dealers; and threatening, penalizing or
terminating such dealerships. Further, the firm is prohibited from unfairly
restricting the use of its trademark; engaging in unlawful tie-in practices; and
disseminating any materials suggesting resale prices for five years.

Appearances’

For the Commission: David M. Newman, Paul D. Hodge and
Jeffrey A. Klurfeld.

For the respondent: Heller, Ehrman, White & McAuliffe, San
Francisco, Calif. and Howrey & Simon, Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
(U.S.C. Title 15, Section 14, et seq., as amended), and by virtue of the
authority vested in it by said Act, the Federal Trade Commission,
having reason to believe that Levi Strauss & Co., a corporation,
hereinafter referred to as “respondent,” has violated the provisions
of Section 5 of said Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
hereby issues its complaint, stating its charges in respect thereto as
follows:

For purposes of this complaint, the following definitions shall
apply:

“Product” is defined as any item of wearing apparel and any
related accessory which is manufactured, offered for sale, or sold by
Levi Strauss & Co.

“Dealer” is defined as any person, partnership, corporation or firm
which purchases any product from Levi Strauss & Co. for resale.

“Prospective Dealer” is defined as any person, partnership,
corporation or firm which may desire to purchase any product from
Levi Strauss & Co. for resale but has not been accepted by Levi
Strauss & Co. as a dealer.

PARAGRAPH 1. Respondent Levi Strauss & Co. is a corporation
organized, existing and doing business under and by virtue of the
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laws of the State of Delaware, with its principal office and place of
-business at 2 Embarcadero Center, San Francisco, California.

PAR. 2. Respondent is now and has been for many years engaged in
the manufacture, sale and distribution of a wide variety of wearing
apparel for men, women and children, including but not limited to
jeans, slacks, shorts, shirts, jackets and related items. Gross sales by
respondent for the 1975 fiscal year exceeded $1,000,000,000. Respon-
dent claims to be the largest apparel manufacturer in the world.

Par. 3. Respondent sells and distributes its products directly to
more than 15,000 retail dealers located throughout the United States
who in turn resell respondent’s products to the general public. '

PAr. 4. Respondent maintains a comprehensive and integrated
manufacturing, sales and distribution system throughout the United
States. Sales of respondent’s products are effectuated through seven
regional sales offices located in New York, New York; Atlanta,
Georgia; Chicago, Illinois; Dallas, Texas; Los Angeles, California; San
Francisco, California, and Seattle, Washington. More than 500
salesmen working under control of these regional sales offices sell
respondent’s products throughout the United States.

Respondent also maintains manufacturing plants located in the
States of California, New Mexico, Texas, Tennessee, Arkansas,
Mississippi, Georgia, Virginia, North Carolina, Missouri, and
Louisiana. Respondent transports its products, either directly from
its manufacturing plants located in the aforementioned States to
dealers or from these manufacturing plants to warehouses located in
California, Texas and Kentucky, and from there, distributes such
products to its dealers located in every State of the United States and
the District of Columbia. There is now and has been at all times
mentioned in this complaint, a pattern and course of commerce in
respondent’s products which is in and affects interstate commerce,
as “commerce” is defined in the Federal Trade Commission Act.

PaAr. 5. Except to the extent that competition has been hindered,
frustrated, lessened and eliminated as set forth in this complaint,
respondent has been.and is now in substantial competition with
other corporations, individuals and partnerships engaged in the
manufacture, sale and distribution of wearing apparel similar to
that listed and described in Paragraph Two hereinabove.

Par. 6. In the course and conduct of its business as above
described, respondent has for some time last past effectuated and
pursued a policy throughout the United States, the purpose or effect
of which is and has been to fix, control, establish, manipulate and
maintain the resale prices at which its dealers advertise, offer for
sale and sell its products.
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PAR. 7. By various means and methods, respondent has effectuated
and enforced the aforesaid practice and policy by which it can and -
does fix, control, establish, manipulate and maintain the resale
prices at which its products are advertised, offered for sale and sold
by its dealers. To carry out said practice or policy, respondent
adopted and employed, and still employs, the following means and
methods among others:

(a) It requires prospective dealers as a condition of becoming
dealers, or requires dealers as a condition of remaining dealers, to
enter into oral agreements or understandings with respondent, or to
give oral assurances to respondent, that they will adhere to those
resale prices established or suggested by respondent for its products.

(b) It requires prospective dealers as a condition of becoming
dealers, or requires dealers as a condition of remaining dealers, to
enter into oral agreements or understandings with respondent, or to
give oral assurances to respondent, that they will not advertise any
of respondent’s first-line quality products, whether or not in

.conjunction with any of respondent’s trademarks, at resale prices
other than those respondent has established or suggested.

(¢) It requires prospective dealers as a condition of becoming
dealers, or requires dealers as a condition of remaining dealers, to
enter into oral agreements or understandings with respondent, or to
give oral assurances to respondent, that they will not advertise any
of respondent’s second-line quality or irregular products as having
been manufactured by respondent. v

(d) It requires prospective dealers as a condition of becoming
dealers, or requires dealers as a condition of remaining dealers, to
enter into oral agreements or understandings with respondent or to
give oral assurances to respondent, that they will not resell
respondent’s products to any retailer not authorized by respondent
to sell its products.

(e) It has established and employed, and still employs, a surveil-
lance system, the purpose of which is to ascertain whether any
dealer, prospective dealer, person or firm is engaged in any of the
following activities:

(1) offering for sale or selling any product at a price other than
that which respondent has established or suggested.

(2) advertising any first-line quality product, whether or not in
conjunction with any of respondent’s trademarks, at a price other
than that which respondent has established or suggested. :

(3) advertising any second-line quality or irregular product as
having been manufactured by respondent.
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(4) reselling any product to any retailer not authorized by
respondent to sell its products.

(P As part of the surveillance system as set forth in subparagraph

(e) hereinabove, respondent has:

(1) Solicited and encouraged the cooperation and assistance of
dealers to identify and report any dealer, prospective dealer, person
or firm who engages in any of the activites set forth in subparagraph
(e)(1)-(4) hereinabove. .

(2) Shopped retailers not authorized by respondent to sell its
products who are selling any product in order to ascertain from
which dealer said retailers obtained said product.

(®) It warns, intimidates, harasses and uses various forms of
coercion and discipline, including but not limited to delaying order
shipments, restricting the availability of products, limiting the
frequency of salesmen’s visits, and threatening termination, against
dealers engaged in, or suspected of engaging in, any of the activities
set forth in subparagraph (e)(1)-(4) hereinabove.

(h) It terminates dealers engaged in, or suspected of engaging in,
any of the activities set forth in subparagraph (e) (1)-(4) hereina-
bove. '

(1) It refuses to deal with certain prospective dealers for the reason
that respondent believes that such prospective dealers will engage in
any of the activities set forth in subparagraph (e)(1)-(4) hereinabove.

() It prohibits any dealer from being reimbursed pursuant to
respondent’s cooperative advertising program for any advertisement
offering any product at a price other than that which respondent has
established or suggested.

(k) It misrepresents to dealers that its products are fair traded and
that dealers must, as a matter of law, adhere to respondent’s
established resale prices.

The above are among the various means and methods which have
been used, and are now being used, by respondent in the enforce-
ment of its system of maintaining resale prices, all with the result
that said prices have been and are generally observed and
maintained by dealers handling respondent’s products.

PAr. 8. The aforesaid acts and practices have had and still have
the capacity, tendency and effect of hindering, suppressing or
eliminating competition between or among all dealers selling
respondent’s products, by requiring them to resell the same at prices
fixed or controlled by respondent as aforesaid; such practices prevent
dealers from selling these products at prices of their own choosing;
hinder and suppress price competition in the resale of such products
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in the various States of the United States and the District of
Columbia, thus tending to obstruct the free and natural flow of
commerce and the freedom of competition in the channels of
interstate commerce.

PAR. 9. In the course and conduct of its business as above
described, respondent has refused to sell and continues to refuse to
sell its blue denim jeans to dealers and prospective dealers desirous
of purchasing said products unless said dealers and prospective
dealers also purchase certain other products manufactured by the
respondent.

Further, through the use of an allocation program, respondent has
refused to and continues to refuse to increase the allotments of its
blue denim jeans to dealers unless said dealers also purchase or
increase their purchases of certain other products manufactured by
respondent.

~ Par. 10. The aforesaid acts and practices of the respondent have
the tendency to unduly hinder competition; have injured, hindered,
suppressed, lessened or eliminated actual and potential competition,
and thus are to the prejudice and injury of the public; and constitute
unfair methods of competition in or affecting commerce or unfair
acts and practices in or affecting commerce, in violation of Section 5
of the Federal Trade Commission Act.

DEcisION AND ORDER

The Commission having heretofore issued its complaint charging
the respondent named in the caption hereof with violation of Section
5 of the Federal Trade Commission Act, as amended, and the
respondent having been served with a copy of that complaint,
together with a notice of contemplated relief; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent
order, an admission by the respondent of all the jurisdictional facts
set forth in the complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and '

The Commission having thereafter withdrawn this matter from
adjudication in accordance with Section 8.25(c) of its Rules; and

The Commission having considered the matter and having
thereupon accepted the executed consent agreement and placed such
agreement on the public record for a period of sixty (60) days, and
having duly considered the comments filed thereafter by an
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interested person pursuant to Section 3.25 of its Rules, now in
further conformity with the procedure prescribed in Section 3.25(f)
of its Rules, the Commission hereby makes the following jurisdiction-
al findings and enters the following order:

1. Respondent Levi Strauss & Co. is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Delaware, with its office and principal place of business
located at Two Embarcadero Center, San Francisco, California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

For the purposes of this order, the following definitions shall
apply: v

“Product” is defined as any item of wearing apparel and any
related accessory which is manufactured, offered for sale or sold by
Levi Strauss & Co.

“Dealer” is defined as any person, partnership, corporation, or
‘firm authorized by Levi Strauss & Co. to sell any product.

“Prospective dealer” is defined as any person, partnership,
corporation or firm which may desire to purchase any product from
Levi Strauss & Co., but has not been accepted as a dealer.

It is ordered, That respondent Levi Strauss & Co., a corporation, its
successors and assigns, and respondent’s officers, agents, representa-
tives and employees, directly or indirectly, or through any corpora-
tion, subsidiary, division or other device, in connection with the
manufacture, offering for sale, sale, distribution or advertising of
any product in or affecting commerce, as “commerce” is defined in
the Federal Trade Commission Act, shall forthwith cease and desist
from:

I

1. Fixing, establishing, controlling or maintaining, directly or
indirectly, the price at which any dealer may advertise, promote,
offer for sale or sell any product at retail.

2. Establishing, exacting any assurance to comply with, continu-
ing, enforcing, or announcing the terms of any contract, agreement,
understanding, or arrangement with any dealer or prospective
dealer which fixes, establishes, maintains or enforces the price at
which any product is to be sold or advertised at retail by such dealer
or prospective dealer. '
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3. Securing or attempting to secure any promise or assurance
from any dealer or prospective dealer regarding the retail price at
which such dealer or prospective dealer will or may advertise or sell
any product, or requiring or requesting any dealer or prospective
dealer to obtain approval from respondent for any retail price at
which such dealer or prospective dealer may or will advertise or sell
any product.

4. Threatening to withhold or withholding earned cooperative
advertising credits or allowances from any dealer or limiting or
restricting the right of any dealer to participate in any cooperative
advertising program for which it would otherwise qualify because of
the retail price at which said dealer advertises or sells any product.

5. Requiring or soliciting any dealer or prospective dealer to
report the identity of any dealer, prospective dealer, person or firm
because of the retail price at which such dealer, prospective dealer,
person or firm is advertising, offering to sell or selling any product; -
or acting on any reports or information so obtained by threatening,
intimidating or coercing any dealer, prospective dealer, person or
firm, or by terminating any dealer.

6. Conducting any surveillance program to determine whether
any dealer, prospective dealer, person or firm is advertising, offering
for sale or selling any product at a retail price other than that which
respondent has established or suggested, where such surveillance
program is conducted to fix, maintain, control, or enforce the retail
price at which any product is sold or advertised.

7. Terminating or taking any other action to restrict, prevent, or
limit the sale of any product by any dealer because of the retail price
at which said dealer has sold, is selling, or is suspected of selling such
product.

8. Terminating or taking any other action to restrict, prevent, or
limit the sale of any product by any dealer because of the retail price
at which said dealer has advertised, is advertising, or is suspected of
advertising any product, whether or not in conjunction with any of
respondent’s trademarks.

9. Fixing, establishing, controlling or maintaining the retail
price at which any product is advertised, promoted, offered for sale
or sold, by means of any of the following:

a. Threatening or coercing any person, firm or prospective dealer
because of the retail price at which said person, firm or prospective
dealer, has sold, is selling or is suspected of selling any product.

b. Threatening or coercing any person, firm or prospective
dealer, because of the retail price at which said person, firm or
prospective dealer has advertised, is advertising or is suspected of
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advertising any product, whether or not in conjuction with any of
respondent’s trademarks. ' :

c. Controlling or restricting in any manner, including by
termination of any dealer, any customer or class of customers to
whom any dealer may sell any product, where such control or
restriction is exercised because of the retail price at which the
customer or class of customers to whom said product has been resold
has advertised, promoted, offered for sale or sold such product.

II

Publishing, disseminating, circulating or providing by any means,
any suggested retail price for a period of five (5) years after the date
on which this order becomes final; provided, however, that, if, after
said five (5) year period, respondent suggests any retail price,
respondent shall:

a. Clearly and conspicuously state on any material on-which such
suggested price is stated that such price is suggested only.

b. Mail to all dealers a letter stating that no dealer is obligated to
adhere to any suggested retail price and that such suggested retail
price is advisory only.

I

1. Restricting any dealer, prospective dealer, person, or firm who
purchases any product which respondent had denominated irregular
or second quality from offering for sale or advertising such products
as “second quality or irregular products manufactured by Levi
Strauss & Co.” ‘ .

2. Restricting any dealer, prospective dealer, person or firm who
has purchased any product which respondent had denominated
“closeout” and which bears any of respondent’s trademarks affixed
thereto from using any trademark so affixed in the sale or
advertising of such product.

3. Nothing contained in Paragraph III of this order shall affect
respondent’s rights in law and equity respecting the protection of
respondent’s trademarks in conjunction with the offer for sale or
advertising of any product.

v

It is further ordered, That respondent shall forthwith cease and
desist from:

1. Engaging in any unlawful tie-in selling practice.

2. [Establishing or administering an allocation program under
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which a dealer’s entitlement to any product which such dealer has
not previously purchased, is dependent upon the volume of such
dealer’s purchases of a different product style or a group of different
product styles. :

\%

1t is further ordered, That respondent shall:

1. Within thirty (30) days after service of this order, mail under
separate cover a copy of this order and a copy of the enclosure set
forth in the attached Exhibit A to every present dealer. An affidavit
of mailing shall be sworn to by an official of respondent verifying
that said mailing of the order and of the enclosure in the attached
Exhibit A was completed. ‘

2. Mail under separate cover a copy of this order and a copy of
the enclosure set forth in the attached Exhibit A to any  person
partnership, corporation or firm that within five (5) years after
service of this order becomes a new dealer.

3. Within thirty (30) days after service of this order, distribute a
copy of this order to each of its operating divisions and subsidiaries
and to all officers, sales personnel, sales representatives and
advertising agencies retained by respondent and secure from each
such entity or person a signed statement acknowledging receipt of
said order.

VI

It is further ordered, That respondent, within sixty (60) days after
service upon it of this order, file with the Commission a report, in
writing, setting forth in detail the manner and form in which it has
complied with this order.

VII

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in the respondent
such as dissolution, assignment or sale resulting in the emergence of
a successor corporation, the creation of or dissolution of subsidiaries
or any other such change in the corporation which may affect
compliance obligations arising out of the order.

Commissioner Pitofsky did not participate.

EXHIBIT A
Dear Levi Strauss Retailer:
Levi Strauss & Co. has consented to the entry Qf an Order by the Federal Trade
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Commission. In connection therewith Levi Strauss & Co. has agreed to send you this
letter describing the provisions contained in the Order. A copy of the Order is
enclosed. ' '
The Order provides, among other things, as follows:
1. With respect to retail prices:
a. You are free to sell and advertise products purchased from Levi Strauss &
Co. at any price you choose. :

b. Levi Strauss & Co. cannot take any action against you, including
termination, because of the retail price at which you sell or advertise its
products.

c. Levi Strauss & Co. cannot suggest retail prices for any product until [five
years from date on which the Order becomes final ].

d. You are free to participate in any cooperative advertising program
sponsored by Levi Strauss & Co. for which you otherwise qualify and to recieve
any advertising credit or allowance allowed thereunder regardless of the price at
which you advertise any product from Levi Strauss & Co.

e. You may use any of Levi Strauss & Co.’s trademarks in a lawful manner
in conjunction with the advertising of any first-line products at any price you
choose. For example you may advertise any product bearing the “Levi’s(r)”
trademark as “Levi’s(r).” ’

f. You may sell or advertise any Levi Strauss & Co. irregular or second
quality merchandise as “irregular or second quality merchandise manufactured
by Levi Strauss & Co.” However, Levi Strauss & Co. reserves the right to restrict
the use of its trademarks in connection with the sale or advertising of such
merchandise.

g. In connection with the advertising or sale of Levi Strauss & Co. “close-

. outs,” you may use, in a lawful manner, the trademarks, if any, affixed to such

close-out products. You may also advertise or sell these products as “close-outs
manufactured by Levi Strauss & Co.”

h. Levi Strauss & Co. cannot control or restrict the customers to whom you
or any other dealer may sell any product where such control or restriction is
exercised because of the retail price at which the customer to whom said product
has been resold is advertising or selling such product.

2. With respect to other sales practices:
a. Levi Strauss & Co. cannot engage in any unlawful tie-in selling practices.

b. If Levi Strauss & Co. places any product style on allocation, your
allotment of such product style, other than a product style you have not
previously purchased, will not be dependent upon the volume of your purchases
of a different product style or a different group of product styles.

If you have any questions regarding the contents of this letter or the attached
Order, please contact Mr. ————— at Levi Strauss & Co.




TENNECO, INC. 181

181 Interlocutory Order

IN THE MATTER OF

TENNECO, INC.
Docket 9097. Interlocutory Order, July 12, 1978

This order sets forth specific provisions to be followed relative to the designation of
certain documents as exempt from release.

ORDER REGARDING REQUEST FOR DESIGNATION OF DOCUMENTS
As EXemMpr FrROM RELEASE

On March 22, 1978, Sears, Roebuck and Co. (“Sears”) filed a
motion to quash a third party subpoena duces tecum served upon it,
claiming, inter alia, that the protective order issued by the
administrative law judge (“ALJ”) in this proceeding was insufficient
to protect it from disclosure under the Freedom of Information Act
(“FOIA”), 5 U.S.C. 552 (1970). The ALJ denied the motion to quash
from the bench on April 25 1978, on the assumption that the
Commission would not release confidential information covered by
the protective order. The transcipt of the ALJ’s ruling indicates that
he recognized a limitation upon his authority with respect to FOIA
disclosure. Sears filed a motion for reconsideration on May 3, 1978,
arguing again, inter alia, that the protective order was inadequate,
and that the ALJ was without authority to bind the Commission
with respect to disclosure under the FOIA. Alternatively, Sears
asked the ALJ to certify the matter to the Commission under Rule
3.23(b). By order of May 10, 1978, the ALJ denied the motion for
reconsideration and found that the matters raised by Sears did not
involve a controlling question of law or policy which would justify
certification of an immediate appeal under Rule 3.23(b). The ALJ did
not address in his order whether the confidentiality issue was within
his authority to decide or should be forwarded to the Commission
under Rule 3.22(a). By motion of May 22, 1978, directly to the
Commission, Sears asks that the Commission enter an order
designating documents produced in response to Specifications 5 and
81 as confidential and not subject to future release, noting that the
AlJ cannot bind the Commission with respect to release of
information under the FOIA.

The chronology of actions with respect to the subpoena duces
tecum served upon the J. C. Penney Company (“Penney”) charts a
similar sequence of events. Penney filed a motion to quash on April
mn 5 requires production of documents showing, by part number, the net purchase price paid by
Sears to Maremont, its supplier, for shock absorbers in 1975 and 1976. Specification 8 requests, inter alia,

production of Sears’ Redet: ination Audit for 1975 which contains a summary of the price information requested
in Specification 5.




