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Decision and Order ) 94 F.T.C.

IN THE MATTER OF
IRVING E. MILLER

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket 9075. Complaint,* Feb. 26, 1976—Decision, Nov. 7, 1979

This consent order, among other things, requires an individual party to a complaint
issued against Bankers Life and Casualty Company and others, to cease, in
connection with the advertising, promotion and sale of land, misrepresenting
that land purchase is a safe investment; involves little financial risk; and is a
means of achieving financial security. The order requires that all advertising,
promotional materials and sales contracts include specified disclosures
regarding risks involved in undeveloped land investment; the advisability of
consulting with a real estate specialist prior to contracting; the availability
and cost of water, sewage disposal and utilities; and the identity of lots in flood
plain areas. Respondent is required to provide customers with cooling-off
periods and information regarding rights to cancellation and refund; and
prohibiting from using certain contractual provisions including one by which
defaulting purchasers forfeit all payments made. Additionally, the order
requires respondent to release, in favor of consumers who have paid for their
lots in full, any security interest he has or obtains in subdivisions.

Appearances
For the Commission: Gerald H. Jaggers and John T. Hankins.

For the respondent: Alan H. Bucholtz, Quiat, Bucholtz & Buer
Denver, Colo.

DEcIsION AND ORDER

The Commission having heretofore issued its complaint charging
the respondent named in the caption hereof with violation of Section
5 of the Federal Trade Commission Act, as amended, and the
respondent having been served with a copy of that complaint,
together with a notice of contemplated relief; and

The respondent, his attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent
order, an admission by the respondent of all the jurisdictional facts
set forth in the complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provmlons as required by the
Commission’s Rules; and

* Complaint previously published at 94 F.T.C. 363.
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The Secretary of the Commission having thereafter withdrawn
this matter from adjudication in accordance with Section 3.25(c) of
its Rules; and

The Commission having considered the matter and having there-
upon accepted the executed consent agreement and placed such
agreement on the public record for a period of sixty (60) days, now in
further conformity with the procedure prescribed in Section 3.25(f)
of its Rules, the Commission hereby makes the following jurisdiction-
al findings and enters the following order:

1. Respondent Irving E. Miller is an individual whose business
address is 2601 Biscayne Boulevard, Miami, Florida.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

For purposes of this order, unless otherwise prov1ded the follow-
ing definitions shall be applicable:

“Purchaser” shall mean a person to whom one or more lots in a
subdivision have been sold or offered for sale; provided, however, that
a ‘“purchaser” shall not include a person who purchases land in a
single transaction for a sum in excess of $25,000.

“Land” or “subdivision” shall mean any real property which is
divided or proposed to be divided into 50 or more units, whether
contiguous or not, for the purpose of sale or lease to purchasers as
part of a common promotional plan.

“Contract” shall mean a written agreement for the sale of land to
purchasers.

“Business day” shall mean any calendar day except Saturday,
Sunday, or the following business holidays: New Year’s Day,
Washington’s Birthday, Memorial Day, Independence Day, Labor
Day, Columbus Day, Veterans Day, Thanksgiving Day and Christ-
mas Day.

“Property Report” includes documents sometimes referred to as
an Offering Statement or Prospectus.

“Company which sold the lot” shall mean the title owner or its
sales agent.

“Inconsistent” shall mean mutually repugnant or contradictory
one to the other. '

For purposes of this order, a requirement to cease and desist from
representing or misrepresenting shall include representing or misrep-
resenting directly or indirectly. For purposes of this order, all
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required disclosures shall be made in a clear and conspicuous
manner.

Except as provided in Sections IV and IX of this order, this order
shall not apply to a bulk transfer of land or subdivision. The term
“bulk transfer” shall mean the transfer of all or a portion of land or
subdivision conveyed in a single transaction for a sum in excess of
$25,000.

I

It is ordered, That respondent Irving E. Miller and his agents,
representatives, and employees, directly or through any corporation,
subsidiary, division, or other entity, in connection with the advertis-
ing, offering for sale or sale of land in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

A. Representing:

1. That land or lots are a good or safe investment, or that the
purchase of a lot is a good or safe investment.

2. That there is little or no financial risk 1nvolved in the
purchase of lots.

3. That the resale of a purchased lot is not difficult.

4. That the value of, or demand for, any land, including lots being
offered for sale or previously sold, has increased, or will increase, or
that purchasers have made, or will in the future make, a profit by
reason of having purchased such land.

5. That the prices of lots periodically rise or that prices of said
lots are increasing, have increased or will increase, without disclos-
ing at the same time, and by the same medium by which the price
increases are communicated, that the price increases of lots do not in
any way relate to the value of said lots.

6.. That the purchase of a lot is a way to achieve financial security
or prosperity, to deal with inflation or to become wealthy.

7. That the land in any subdivision will soon be unavailable or
that prospective purchasers must purchase a lot in a subdivision
immediately to ensure that such lot will be available.

8. That subdivision land and the area surrounding it are compa-
rable, similar or analogous either to urban, metropolitan and
industrial areas or to mountain resort areas or to recreation areas.

9. - That the growth in land values or potential growth in land
values at a subdivision corresponds to or will correspond to the
growth in land values at any other locality. The word “locality”
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includes, but is not limited to, cities, towns, counties, townships,
boroughs, states and regions.

Provided, however, it shall be a defense that at the time a
representation was made, it was true and the maker of the
representation possessed data substantiating the representation.
Such substantiating data shall be maintained for at least three years
from the making of the representation it substantiates and shall be
made available to the Commission upon request.

B. Including in any contract for the sale of subdivision land, or in
the documents shown or provided to purchasers or prospective
purchasers of subdivision land:

1. Language to the effect that no express or implied representa-
tions have been made in connection with the sale or offering for sale
of such land, other than those set forth in the contract.

2. Language to the effect that upon a failure of the purchaser to
pay any installment due under the contract or otherwise to perform
any obligation under the contract, the company which sold the lot
shall be entitled to retain sums previously paid thereunder by the
purchaser.

3. Any waiver, limitation or condition on the right of a purchaser
to cancel a transaction or receive a refund under any provision of
this order, except as such waiver, limitation or condition is expressly
allowed by this order.

C. Misrepresenting the right of a purchaser under any provision
of this Order or any applicable statute or regulation to cancel a

_transaction or receive a refund.

D. Making any representation concerning the rights or obliga-
tions of a company or purchaser which differs in any respect from
the rights or obligations of the parties as stated in the contract or
Property Report.

E. Making any statement or representation concerning the
proximity to any subdivision of any existing or future city, place,
facility, body of water or road without disclosing, in immediate
conjunction therewith and with the same conspicuousness as such
statement of representation, the approximate distance to the nearest
two (2) miles in road miles from the center of the subdivision to the
downtown or geographical center of the city, place or facility
referred to, or in the case of a body of water or a road, to the nearest
point at which such body of water or road is accessible to entry and
use by purchasers.

F. Making any statement or representation concerning any
credit, refund or other monetary benefit or remuneration to purchas-
ers or prospective purchasers from the company which sold the lot
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unless such is a fact and unless any conditions or limitations
attached to such credit, refund, benefit or remuneration are dis-
closed.

I

It is further ordered, That respondent Irving E. Miller, his agents,
representatives, and employees, directly or through any corporation,
subsidiary, division, or other entity, in connection with the advertis-
ing, offering for sale or sale of land in or affecting commerce, as
~ “commerce” is defined in the Federal Trade Commission Act, do
forthwith:

A. Set forth in all sales and promotional material and advertis-
ing relating to the sale of land, except billboards, the following
statement:

Risk Factor: Since land values are uncertain, you should consult a qualified
professional before purchasing.

B. Set forth as the title on the first page of any contract for the
sale of land in 12-point boldface type “CONTRACT FOR THE PURCHASE
OF LAND.” '

C. Set forth on the first page of all contracts for the sale of land
in 10-point boldface type the following statement:

THIS IS A CONTRACT BY WHICH YOU AGREE TO PURCHASE LAND.

THE FUTURE VALUE OF THIS LAND, AS WELL AS ALL UNDEVELOPED REAL
ESTATE, IS UNCERTAIN. YOU SHOULD NOT ASSUME THAT THE VALUE OF
LAND WILL INCREASE. DO NOT ASSUME THAT YOU WILL BE ABLE TO
RESELL YOUR LAND WITHOUT SIGNIFICANT COMMUNITY DEVELOPMENT .
AND POPULATION GROWTH.

D. Set forth on the first page of all contracts for the sale of lots
such of the following statements as are applicable:

1. For contracts for the sale of lots where the company which sold
the lot is not obligated to provide electricity, water, and sewage
disposal by central systems, but where all such utilities are available
by cther means, the following statement:

This undeveloped land has been planned for use as a vacation homesite. Electricity,
water, and sewage disposal are available at the purchaser’s expense. Electricity is
obtainable by generator, water by well, and sewage disposal by septic tank. Access will
be by unpaved roads. )

Provided that, if a central system is provided instead of a
generator or well or septic tank, then the above statement may be
modified only to the extent necessary to so indicate.
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Provided further that, if paved roads are provided, then the above
statement may be modified only to the extent necessary to so
indicate.

Provided further that, if roads are county accepted, then the above
statement may be modified only to the extent necessary to so
indicate. :

2. For contracts for the sale of lots where the company which sold
the lot is not obligated to provide any utilities and where utilities are
not known to be available, the following statement in lieu of the
above statement: '

This completely undeveloped land is being sold “as is.” No improvements are
planned for this subdivision other than county-approved and maintained roads. No
representation is made as to the availability of water or sewer.

Provided that, if the roads are not county-approved and main-
tained, this statement shall be modified to disclose the status of the
roads if any.

E. Set forth the following statement in any contract for land
requiring a Property Report; 1mmed1ate1y beiow the statement
required by paragraph D. above.

Note to Buyer: See page [insert page number] of the Property Report for statements
relating to the additional expense for improvements.

F. Set forth in any contract for the sale of land which does not
require a Property Report, immediately below the statements
required by paragraph D. above, a statement providing the cost of
improvements.

G. Whenever prospective buyers are provided with a contract for
the sale of land by any means other than by malhng said contract
directly to such purchasers:

1. Furnish each purchaser, at the time the purchaser signs a
contract for the sale of land, with two copies of a form, captioned in
boldface type “NOTICE OF CANCELLATION,” which shall contain in
boldface type the following information and statements:

NOTICE OF CANCELLATION

Date of T‘ransactfon

Contract Number

YOU MAY -CANCEL THIS TRANSACTION, WITHOUT ANY PENALTY OR
OBLIGATION, AT ANY TIME PRIOR TO MIDNIGHT OF THE TENTH BUSINESS
‘DAY AFTER THE DATE SHOWN ON THE CONTRACT.
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IF YOU CANCEL, ANY PAYMENTS MADE BY YOU UNDER THE CONTRACT
AND ANY NEGOTIABLE INSTRUMENT ISSUED BY YOU WILL BE RETURNED
WITHIN TWENTY BUSINESS DAYS FOLLOWING RECEIPT BY THE SELLER OF
YOUR CANCELLATION NOTICE. : '

TO CANCEL THIS TRANSACTION, MAIL OR DELIVER A SIGNED COPY OF THIS
CANCELLATION NOTICE OR ANY OTHER WRITTEN NOTICE, OR SEND A
TELEGRAM TO [name of company which sold the lot], AT [address of said company’s
place of business] NOT LATER THAN MIDNIGHT OF [date].

1(WE) HEREBY CANCEL THIS TRANSACTION (EACH PURCHASER MUST SIGN
THIS NOTICE.)

Signature of Purchaser Date

Signature of Purchaser Date

2. Before furnishing copies of the above “Notice of Cancellation”
to the purchaser, complete both of the copies by entering the name of
the company which sold the lot, the address of said company’s place
of business, the date of the transaction, the contract number and the
date by which the purchaser may give notice of cancellation, but in
no event may such date be earlier than the tenth business day
following the date of the transaction.

3. Where a timely notice of cancellation is received and said
notice is not properly signed and the company which sold the lot does
not intend to honor the notice, immediately notify the purchaser by
certified mail, return receipt requested, enclosing the notice, inform-
ing the purchaser of his error and stating clearly and conspicuously
that a notice signed by the purchaser must be mailed by midnight of
the seventh business day following the purchaser’s receipt of the
mailing if the purchaser is to obtain a refund.

4. Where the signature of a prospective purchaser is solicited
during the course of a sales presentation, inform each person orally,
at the time he signs the contract, of his right to cancel as stated in
paragraph IL.G.5. of this order. .

5. -Include clearly and conspicuously in each contract for the sale
of land the following statement in boldface type:

PURCHASER HAS THE RIGHT TO CANCEL THE CONTRACT, WITHOUT ANY
PENALTY OR OBLIGATION, AT ANY TIME PRIOR TO MIDNIGHT OF THE
TENTH BUSINESS DAY AFTER THE DATE OF THIS CONTRACT. SEE THE
ATTACHED “NOTICE OF CANCELLATION” FOR AN EXPLANATION OF THIS
RIGHT.

6. Within twenty business days after the receipt of a timely
notice of cancellation signed by a purchaser, refund all payments
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made under the contract, and cancel and return any monies paid by
the purchaser in connection with the contract.

H. Furnish any report required to be furnished to a purchaser at
or before the signing of a contract by Federal or State law or by this
order (i) with the first written materials furnished to a prospective
purchaser in connection with the sale of a lot or (ii) during the first
contact which the prospective purchaser has with any agent or
employee of the company which is offering the lot for sale, in
connection with the sale of a lot.

I. Inform all prospective purchasers that a bank or other lender
located near the subdivision should be consulted -prior to the
purchase of land if the purchaser intends to finance the building of a
house on that land.

J. If a refund is offered contingent upon the purchaser taking a
company-guided inspection tour or making a registered inspection of
the property in which the purchaser’s lot is located:

1. Provide the purchaser three business days after taking said
tour or making said inspection within which to request a refund.

2. Include in any contract with the original purchaser, in
immediate proximity to the provision setting forth the availability of
a refund upon the completion of a company-guided tour or registered
inspection of the property, the following statements:

If you take a company-guided tour of the property within [designate time period]
months of your purchase and you have not been declared in default, you will have
three days after the tour to cancel your purchase and get your money back.

You, the purchaser, pay your own expenses for travel to the property in order to take
the tour.

3. Furnish each purchaser at the completion of the tour or
inspection a completed form in duplicate, captioned “NOTICE OF
CANCELLATION,” which shall contain in boldface type the following
statements:

NOTICE OF CANCELLATION

Date of Company-Guided Inspection
Tour or Registered Inspection
of Property ’

Contract Number

YOU MAY CANCEL YOUR CONTRACT, WITHOUT ANY PENALTY OR OBLIGA-
TION, AT ANY TIME PRIOR TO MIDNIGHT OF THE THIRD BUSINESS DAY
AFTER THE ABOVE DATE. o '
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IF YOU CANCEL, ANY PAYMENTS MADE BY YOU UNDER THE CONTRACT
AND ANY NEGOTIABLE INSTRUMENT EXECUTED BY YOU WILL BE RE-
TURNED WITHIN TWENTY BUSINESS DAYS FOLLOWING RECEIPT BY THE
SELLER OF YOUR CANCELLATION NOTICE.

TO CANCEL YOUR CONTRACT, MAIL OR DELIVER A SIGNED COPY OF THIS
CANCELLATION NOTICE OR ANY OTHER WRITTEN NOTICE, OR SEND A
TELEGRAM TO [name of company which sold the lot], AT [address of said company’s
place of business] NOT LATER THAN MIDNIGHT OF [date].

I (WE) HEREBY CANCEL THE CONTRACT. (EACH PURCHASER MUST SIGN
THIS NOTICE))

Signature of Purchaser Date

Signature of Purchaser Date

4. Before furnishing copies of the above “Notice of Cancellation”
to purchaser, complete both copies by entering the name of the
company which sold the lot and the address of said company’s place
of business, the date of the company-guided inspection tour or the
registered inspection of the property, the contract number and the
date by which the purchaser may give notice of cancellation, but in
no event may such date be earlier than the third business day
following the date of said tour or inspection.

5. Where a timely notice of cancellation is received but said
notice is not properly signed and the company which sold the lot does
not intend to honor the notice, immediately notify the purchaser by
certified mail, return receipt requested, enclosing the notice, inform-
ing the purchaser of his error and stating clearly and conspicuously
that a notice signed by the purchaser must be mailed by midnight of
the seventh day following the purchaser’s receipt of the mailing if
the purchaser is to obtain a refund.

K. Disclose in each instance where all or part of any printed
article, publication, endorsement or testimonial is used, published or
referred to, the date when such article, publication, endorsement or
testimonial was originally published or made and the source of such
article, publication, endorsement or testimonial.

L. Notify prospective purchasers of any lot offered for sale in a
flood plain area that said lot is in a flood plain area.

11

It is further ordered, That respondent Irving E. Miller and his
agents, representatives, and employees, directly or through any
corporation, subsidiary, division, or other entity, in connection with
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the advertising, offering for sale or sale of land in or affecting
commerce, as “commerce” is defined in the Federal Trade Commis-
sion Act, do forthwith cease and desist from representing that any
land may be used now or in the future:

A."  As a homesite, unless the contracts or Property Reports
~ accurately set forth: '

1. That water is available to the purchaser by drllhng a well or
by central water system.
.. 2. That sewage disposal is available to purchasers by installation
* of a septic tank or by hook-up to a central sewage system.
- 3. That electricity will be available to the purchaser from a
utility company.

B. As a vacation homesite, unless the contracts or Property
Reports set forth:

1. That water is available to the purchaser by drilling a well.
.2. That percolation on the property purchased is sufficient to
support a septic tank.

3. That electricity is available to the purchaser by installing a

genera tor

v

It is further ordered, That respondent Irving E. Miller, including
his agents, representatives and employees, directly or through any
corporation, subsidiary, division or other entity:

A.  Regarding each subdivision in which respondent has or
obtains a security interest, shall execute and record a covenant
providing that, if a purchaser pays the total purchase price pursuant
to the terms of a contract for the purchase of land, respondent shall
grant to such purchaser a release of said security interest.

1. For each subdivision in which respondent has a security
interest as of the effective date of this order, respondent shall
execute and record such covenant within 90 days of the effective date
of this order.

2. For each subdivision in which respondent obtams a security
interest after the effective date of this order, respondent shall
execute and record such covenant at the same time said security
interest is recorded.

B. Regarding each subdivision in which respondent has or
obtains title, for as long as respondent retains title, shall obtain for
each purchaser who pays the total purchase price pursuant to the
terms of a contract for the purchase of land, a release as to that
purchaser of any security interest on such subdivision granted
~ subsequent to the effective date of this order.
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v

It is further ordered, That if the Interstate Land Sales Full
Disclosure Act, presently codified at 15 U.S.C. 1701-20 (1970), or any
regulation that has been or may be promulgated pursuant thereto
requires an act or practice that is prohibited by any provision of this
order, or prohibits an act or practice that is required by any such
provision, or is otherwise inconsistent with any such provision of this
order, any such provision of this order shall be without legal force or
effect.

VI

It is further ordered, That in the event the Federal Trade
Commission promulgates a valid Trade Regulation Rule applicable
to respondents’ sale of land, then to the extent there are any
inconsistencies between this order and such Rule, the Trade Regula-
tion Rule will govern.

VII

It is further ordered, That respondent Irving E. Miller:

1. Deliver, by hand or by certified mail, a copy of Sections I, II,
and III of this order to each of his present or future employees and
salesmen, and independent brokers, who sell or promote the sale of
land to purchasers.

2. Provide each person so described in Paragraph 1 above with a
form, returnable to said respondent, clearly stating such person’s
intention to be bound by and to conform his sales practices to the
requirements of this order.

3. Inform each person described in Paragraph 1 above that said
respondent shall not use any such person, or the services of any such
person, unless such person agrees to and does file notice with said
respondent that such person will be bound by the provisions
contained in this order. ,

4. That in the event such person will not agree to so file notice
with said respondent and to be bound by the provisions of this order,
said respondent shall not use such person, or the services of such
person. :

5. Inform the persons described in Paragraph 1 above that said
respondent is obligated by this order to discontinue dealing with
those persons who engage on their own in the acts and practices
prohibited by this order.

6. Institute a program of continuing surveillance adequate to
reveal whether the sales practices of each of said persons described
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in Paragraph 1 above conform to the requirements of Sections I, II,
and III of this order.

7. Discontinue dealing with any person described in Paragraph 1
above, revealed by the aforesaid program of surveillance, who
repeatedly engages on his own in the acts or practices prohibited by
Sections I, II, and III of this order; provided, however, that, in the
event remedial action is taken, evidence of such dismissal or
termination shall not be admissible against said respondent in any
proceeding brought to recover penalties for alleged violation of any
other paragraph of this order.

VIl

It is further ordered, That respondent Irving E. Miller shall
forthwith distribute a copy of this order to each entity which he owns
or controls and which is engaged in the sale of land.

IX

1t is further ordered, That in the event that respondent Irving E.

Miller transfers to any other person or entity all or a substantial
part of any subdivision owned by him or by an entity within his
control, respondent shall notify the Commission in writing within
sixty days of such transfer of the fact of the transfer, identifying the
property transferred, the name and address of the transferee, and
the date of the transfer.

X

It is further ordered, That respondent Irving E. Miller, for a period
of 10 years from the date of service of this order, shall promptly
notify the Commission of each affiliation with a new business or
employment whose activities include the advertising, offering for
sale or sale of subdivision land to the consuming public. Such notice
shall include the respondent’s new business address and a statement
of the nature of the business or employment in which the respondent
is newly engaged as well as a description of respondent’s duties and
responsibilities in connection with the business or employment. The
expiration of the notice provision of this paragraph shall not affect
any other obligation arising under this order.

XI

It is further ordered, That respondent Irving E. Miller shall, within
sixty (60) days after service upon him of this order, file with the
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Commission a report in writing setting forth in detail the manner
and form in which said respondent has complied with this order.
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IN THE MATTER OF v
GEORGE’S RADIO AND TELEVISION COMPANY, INC.

FINAL ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION AND MAGNUSON-MOSS
WARRANTY ACTS

Docket 9115. Complaint, July 25, 1978—Final Order, Nov. 7, 1979

This order, among other things, requires a Washington, D.C. retailer of furniture
and home appliances to cease failing to properly designate written warran-
ties; clearly identify in written warranties the product, parts, components and
properties covered or excluded; the items or services furnished by the
warrantor; and a statement advising that the warranty provides purchasers
with specific legal rights. Respondent must make the text of written
warranties readily available to prospective purchasers prior to sale; and
conspicuously post signs advising consumers that all warranties are not the
same, and that written warranties are available for their review. Additional-
iy, the firm is required to instruct its employees as to their obligations under
the law, and to institute a surveillance program designed to detect violations
of the order.

Appearances

vFor the Commission: Michael E.K. Mpras and Bernard Fenster-
wald, II1.

For the respondent: Arnold F. Shaw, Donohue, Kaufmann, Shaw
& Kligman, Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended, and of the Magnuson-Moss Warranty - Federal Trade
Commission Improvement Act (“Warranty Act”) and the implement-
ing Rules promulgated under the Warranty Act, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that George’s Radio and Television Co., Inc.,
a corporation sometimes referred to in this complaint as respondent,
has violated the provisions of said Acts and implementing Rules, and
it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, hereby issues its complaint
stating its charges in that respect as follows:

PARAGRAPH 1. Respondent George’s Radio and Television Co., Inc.
is a corporation organized, existing and doing business under and by
virtue of the laws of the State of Maryland with its principal office



