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IN THE MATTER OF
MID CITY CHEVROLET, INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3014. Complaint, March 17, 1980—Decision, March 17, 1980

This consent order requires, among other things, a Laurel, Md. motor vehicle dealer
and its corporate officer to cease, in connection with the advertising and sale of
an automobile retrofit device known as the Power Pak, making false or
unsubstantiated fuel economy claims and misrepresenting the purpose, content
or conclusion of tests and surveys. Advertisements referring to fuel economy
improvement resulting from the installation of an automobile retrofit device
must include a disclaimer and at least one fuel economy claim expressed in miles
per gallon. Further, respondents are required to send to each consumer who had
purchased a Power Pak from them a letter offering a full refund of the purchase
and removal of the device at no charge. All refund requests must be honored in a
timely manner and relevant records maintained for a period of three years.

Appearances
For the Commission: Laurence M. Kahn.

For the respondents: Lynne Perkins-Brown, Oxon Hill, Md.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Mid City Chevrolet,
Inc., a corporation and John Tyler, individually and as an officer of the
corporation, hereinafter sometimes referred to as respondents, have
violated the provisions of said Act, and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint stating its charges in that respect
as follows:

Par. 1. Respondent Mid City Chevrolet, Inc. is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Maryland with its office and principal place of business
located at 501 Washington Boulevard, Laurel, Maryland.

Respondent John Tyler is president of the corporate respondent
named herein. He formulates, directs and controls the acts and
practices of said corporate respondent, including the acts and practices
hereinafter set forth. His address is the same as that of said
corporation.
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Par. 2. Respondents, in conjunction with their business of selling
cars, trucks, and vans, are now, and for some time last past have been,
engaged in purchasing, offering for sale, sale, distribution, and
advertising of a product known as Power Pak (hereinafter “product”),
which product is advertised to be a means of improving fuel economy
in automobiles. Said product is an automobile retrofit device, as
“automobile retrofit device” is defined in §301 of the Energy Policy
and Conservation Act of 1975 15 U.S.C. 2011. Respondents, in
connection with their offering for sale of said product, have dissemi-
nated, published and distributed and now disseminate, publish and
distribute advertisements and promotional material for the purpose of
promoting the sale of said product, as well as for the purpose of
promoting the sale of respondents’ cars, trucks, and vans.

Par. 3. Respondents maintain, and have maintained, a substantial
course of business, including the acts and practices as hereinafter set
forth, which are in or affect commerce, as “cornmerce” is defined in the
Federal Trade Commission Act.

PAR. 4. In the course and conduct of their said business, respondents
have disseminated and caused the dissemination of certain advertise-
ments for said product by various means in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, includ-
ing, but not limited to, the insertion of advertisements in newspapers
with national circulations and the transmission of advertisements
through radio stations with sufficient power to broadcast across state
lines and into the Distriet of Columbia for the purpose of inducing and
which are likely to induce, directly or indirectly, the purchase of said
product in commerce.

Par. 5. Among the advertisements and other sales promotional
materials is the material identified as Exhibit A which is attached
hereto.

Par. 6. Through the use of advertisements referred to in Paragraph
Five and other advertisements and sales promotional materials,
respondents represented and now represent, directly or by implication,
that '

a. the Power Pak when installed in a typical automobile will
significantly improve fuel economy;

b. under normal driving conditions, a typical driver will ordinarily
obtain a fuel economy improvement of 25% to 50% when Power Pak is

installed in his/her automobile;
c. competent scientific tests prove the fuel economy claims made

for Power Pak.

PaR. 7. At the time respondents made the representations alleged in
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Paragraph Six of the complaint, they did not possess and rely upon a
reasonable basis for such representations. Therefore, said advertise-
ments are deceptive, misleading, or unfair.

PaRr. 8. In truth and in fact, contrary to respondents’ representations
in Paragraph Six:

a. Power Pak when installed in a typical automobile will not
significantly improve fuel economy;

b. under normal driving conditions, a typical driver will not
ordinarily obtain a fuel economy improvement of 25% to 50% when
Power Pak is installed in his/her automobile;

c. no competent scientific tests prove the fuel economy claims made
for Power Pak. '

Therefore, said advertisements are deceptive, misleading or unfair.

PAr. 9. Exhibit A and other advertisements represent, directly and
by implication, that respondents had a reasonable basis for making, at
the time they were made, the representations alleged in Paragraph
Six. In truth and in fact, respondents had no reasonable basis for such
representations. Therefore, said advertisements are deceptive, mislead-
ing, or unfair. '

Par. 10. In the course and conduct of their business, and at all times
mentioned herein, respondents have been, and now are, in substantial
competition in or affecting commerce with corporations, firms and
individuals engaged in the sale of automobile retrofit devices and in
the sale of cars, trucks, and vans.

Par. 11. The use by respondents of the aforesaid unfair or deceptive
representations and the dissemination of the aforesaid false advertise-
ments has had, and now has, the capacity and tendency to mislead
members of the consuming public into the erroneous and mistaken
belief that said representations were and are true and into the
purchase of substantial quantities of products sold by respondents by
reason of said erroneous and mistaken belief.

PAR. 12. The aforesaid acts and practices of respondents, as herein
alleged, including the dissemination of the aforesaid false advertise-
ments, were and are all to the prejudice and injury of thé public and of
respondents’ competitors, and constituted and now constitute unfair
methods of competition in or affecting commerce, and unfair or
deceptive acts or practices in or affecting commerce, in violation of
Section 5 of the Federal Trade Commission Act.
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DEecisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau proposed to present to
the Commission for its consideration and which, if issued by the
Commission, would charge respondents with violations of the Federal
Trade Commission Act; and '

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of such agreement is
for settlement purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such
complaint, and waivers and other provisions as required by the
Commission’s Rules; and '

The Commission having thereafter considered the matter and having
determined that it had reason to believe that the respondents have
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record for
a period of sixty (60) days, now in the further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings, and enters the following order:

1. Respondent Mid City Chevrolet, Inc. is a corporation organized,
existing, and doing business under and by virtue of the laws of the
State of Maryland, with its principal office and place of business at 501
Washington Boulevard, Laurel, Maryland. Respondent John Tyler is an
officer of said corporation. He formulates, directs and controls the
policies, acts and practices of said corporation and his principal office
and place of business is located at the above-stated address.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents and the proceeding is
in the public interest.

ORDER

Part 1

It is ordered, That respondents Mid City Chevrolet, Inc., a corpora-
tion and John Tyler, individually and as an officer of the corporation,
their successors and assigns, either jointly or individually, and.
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respondents’ officers, agents, representatives and employees, directly
or through any corporation, subsidiary, -division, or other device, in
connection with the advertising, offering for sale, sale or distribution
of the automobile retrofit device known as Power Pak, as “automobile
retrofit device” is defined in §301 of the Energy Policy and Conserva-
tion Act of 1975, 15 U.S.C. 2011, in or affecting commerce as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing, directly or by implica-
tion, that the automobile retrofit device known as Power Pak will or
“may result in fuel economy improvement when installed in an
automobile, truck, recreational vehicle, or other motor vehicle without
otherwise adjusting parameters on the vehicle’s engine to conditions
other than those specified by the vehicle’s manufacturer.

Part 11

It is further ordered, That respondents, their successors and assigns,
either jointly or individually, and respondents’ officers, agents, repre-
sentatives and employees, directly or through any corporation, subsid-
iary, division, or other device, in connection with the advertising,
offering for sale, sale or distribution of any automobile retrofit device
as “automobile retrofit device” is defined in §301 of the Energy Policy
and Conservation Act of 1975, 15 U.S.C. 2011, in or affecting
commerce, as “commerce” is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:

a. representing, directly or by implication, that such device will or
may result in fuel economy improvement when installed in an
automobile, truck, recreational vehicle, or other motor vehicle unless
(1) such representation is true, and (2) at the time of making such
representation, respondents possess and rely upon written results of
dynamometer testing of such device according to the then current
urban and highway driving test cycles established by the Environmen-
tal Protection Agency and these results substantiate such representa-
tion and (3) where the representation of the fuel economy improve-
ment is expressed in miles per gallon or percentage, all advertising and
other sales promotional materials, which contain the representation
expressed in such a way, must also contain, in a way that clearly and
conspicuously discloses it, the following disclaimer: “REMINDER: Your
actual fuel saving may be less. It depends on the kind of driving you
do, how you drive and the condition of your car;”

b. misrepresenting in any manner the purpose, content, or conclu-
sion of any test or survey pertaining to such device;

c. failing to disclose clearly and conspicuously in any advertisement
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To get the refund, please call or write us or just stop in and ask for a refund. If we
can’t remove Power Pak right then, we will remove it and refund your money within one

week of the date we hear from you. This offer expires (date one year after date order
becomes final inserted here) so don’t delay.

Sincerely,

Mid City Chevrolet



381 Interlocutory Order
IN THE MATTER OF

AMERICAN HOME PRODUCTS CORPORATION, ET AL.

Docket 8918. Interlocutory Order, March 18, 1980
ORDER DENYING MOTION TO STAY APPEAL

Respondent American Home Products (AHP) has filed a motion
requesting the Commission to stay AHP’s appeal pending its consolida-
tion with other cases involving advertising claims for analgesic
products,! or, in the alternative, to stay consideration of a motion filed
by Sterling Drug Inc. in one of the other cases (Dkt. 8919).2 For the
reasons stated below, AHP’s motion for a stay is denied.

One of the grounds asserted by AHP as a basis for its motion is that
Commission consideration of Sterling’s proposed consent order in Dkt.
8919 would “prejudge” AHP’s appeal in this proceeding. AHP contends
that this prejudgment would occur because the proposed consent order
in Dkt. 8919 contains provisions applicable to Sterling’s over-the-
counter combination analgesics which are very similar to provisions
contained in the order entered by the Administrative Law Judge
against AHP in this proceeding. AHP’s contention that Commission
consideration or disposition of a proposed consent order in another,
factually-related proceeding would somehow disqualify the Commis-
sion from deciding this appeal is without merit, and AHP has cited no
precedent for it. A tribunal which in the context of a prior proceedlng

"has passed on factual issues is not precluded from passing upon
identical issues in a subsequent adjudication even when the two
proceedings derive from the same set of facts. See, e.g., Pangburn v.
CAB, 311 F.2d 349, 358 (1st Cir. 1962). Here, by contrast, Commission
consideration of a proposed consent order in Docket No. 8919 requires
no determination on the facts at issue in that proceeding; in addition,
the two proceedings derive from distinct, albeit overlapping, sets of
facts. Moreover, if AHP’s position were correct, the Commission might
be prevented from giving any consideration to the other pending
analgesics cases, a result which would frustrate the exercise of the
Commission’s adjudicative function. Cf. FTC v. Cement Institute, 333
U.S. 6883, 700-01 (1948).

AHP argues in addition that its appeal should be stayed pendmg its
consolidation with any appeals from Sterling Drug and Bristol-Myers
because of the “risk of unfairness inherent in deciding the pending
analgesics cases on a piecemeal basis.” This appears to be essentially

1 Sterling Drug, Inc., Dkt. 8919; Bristol-Myers Co., Dkt. 8917.

z Sterling’s motion sought to withdraw from adjudication all issues relating to Sterling’s over-the-counter
combination internal analgesics and to enter a cease and desist order applicable to these produets.



