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This order requires , arnong other things, an AtJanta, Ga. consumer credit reporting
firm to cease misrepresenting the identity of its investigative personnel;
improperly providiDg jts customers with updated consumer report informa-
tion; rtnd rewarding or punishing its employees on the b3Sis of the amount of
adverse information collected and included in their reports on consumers. The
order further requires that the company cease failing to make statutorily
required disclosures to consumers requesting information concerning their
credit status; provide such consumers with all the informatic)p in its f!les; and
reinvestigate any disputed it8I1 of information promptly.
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Brennan, Washington , D.

COMPI.AINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Fair Credit Reporting Act, and by virtue of the authority
vested in it by s"id Acts , the Federal Trade Commission , having
reason to believe that Retail Credit Cornpany, a corporation,
hereinafter referred to as respondent; has violated the provisions of

said Acts, and it appearing to the Commission that a proceeding by it
in respect thereof would be in the public interest , hereby issues its
complaiLt, stating its charges in that respect as follows:

DEFINIT!ONS

PARAGRAPH 1. For the
definitions apply:

purpose of this Complaint the following

(a) "consumer reporting agency --any person which , for lTIOnetary
fees, dues, or on a cooperative nonprofit basis, regularly engages in
whole or in part in the practice of assembling OT evaluating
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consumer credit information or other information on consumers for
the purpose of furnishing consumer reports to third parties, and
which uses any means or facility of interstate commerce for the
purpose of preparing or furnishing consumer reports.

(b) "investigative personnel" individuals, including, but not
necessarily limited to, respondent' s Field Inspectors, Field Represen-
tatives, Fee Inspectors and Claims Inspectors, engaged in the

preparation of consumer reports and other reports.
(c) "consumer report"-any written, oral , or other communication

of any information bearing on a consumer s credit worthiness, credit
standing, credit capacity, character, general reputation, personal

characteristics, or mode of living which is used or expected to be used
or collected in whole or in part for the purpose of serving as a factor
in establishing the consumer s eligibility for (1) credit or insurance
to be used primarily for personal , family, or bousehold purposes, (2)
employment purposes, or (3) other purposes authorized under

Section 604 of the Fair Credit Reporting Act.
(d) "investigative consumer report" a consumer report or portion

thereof in which information on a consumer s character, general
reputation, personal characteristics, or mode of living is obtained
through personal interviews with neighbors, friends, or associates of
the consumer reported on or with others with whom he is acquainted
or who may have knowledge concerning any such item of informa-
tion.

(e) "claims report" a report containing information prepared for
an insurance company on an insured for the purpose of determining
the validity of a claim for a benefit filed under an existing insurance
policy and/or utilized in the negotiation of a settlement of said claim.

(I) "medical information information or records obtained direct-
ly or indirectly from licensed physicians or medical practitioners,
hospitals, clinics, or other medical or medically related facilities.

(g) "

adverse information negative or derogatory information

which may have, or may reasonahly be expected to have, an
unfavorable bearing on a consumer s eligibility or qualification for 

benefit snch as insurance, including information which may resul.
or which may reasonably be expected to result in a denial of 0
increased cost for such benefit.

PAR. 2. Respondent is a corporation, organized existing and doin
business under and by virtue of the laws of the State of Georgia, wit
its principal offce and place of business located at 1600 Peachtn
St. , N. , Atlanta, Georgia.

PAR. 3. Respondent is a consumer reporting agency as defin'
herein, with approximately 800 branch offces and 1500 other offic
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located in every State of the United States. Respondent, the nation
largest company in the consumer reporting industry, is engaged in
the business of obtaining, maintaining and sellng information about
consumers to over 84 000 business customers. Respondent employs
approximately 8500 investigative personnel who interview approxi-
mately 200 000 individuals daily and prepare about 35 milion
reports per year. Through its nationwide network of offces, respon-
dent has the capacity to provide information on 98 percent of the

population of the United States. Its revenues for 1972 are listed at
195 millon dollars, resulting in gross income of over 17 millon
dollars.

PAR. 4. In the ordinary course and conduct of its business, as
aforesaid, respondent causes and for some time in the past has
caused reports, including consumer reports. investigative consumer
reports and claims reports, as defined herein, to be distributed
through the mail  from its branch offces and other offces located in
all fifty states and the District of Columbia, to its customers located
in various other States of the United States.

Therefore, respondent maintains, and at all times mentioned
herein has maintained, a substantial course oftrade in the aforesaid
products and services in commerce, as "commerce" is defined in the
Federal Trade Commission Act.

COUNT I

Alleging violations of Section 5 of the Federal Trade Commission
'\ct , the allegations of Paragraphs One through Four above, are
ncorporated by reference as if fully set forth herein verbatim:

PAR. 5. In the ordinary course and conduct of its business, as
foresaid, respondent, through its investigative personnel, prepares
ports including consumer reports, investigative consumer reports
Gd claims reports, by interviewing the consumer and others
lephonically or in person. In these interviews, respondent' s investi-
ltive personnel, in certain instances, represent, directly or by
,plication, that:

1. they are agents or employees of the company to which the
,sumer has applied for a benefit, such as insurance; and/or
. the information furnished by the consumer or others during
interview, wil be used exclusively by the company to which the
,sumer has applied for a benefit, such as insurance.

AR. 6. In truth and in fact:
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1. respondent's investigative personnel are not agents or employ-
ees of the company to which the consumer has applied for a benefit;
and/or

2. the information furnished by the cOnsumer or others during
an interview, wil not be used exclusively by the company to which
the consumer has applied for a benefit. The information is added to
respondent' s files for future reference in connection with any
subsequent requests by other customers for reports on the consumer
who is the subject of the interview.

The practice by respondent' s investigative personnel of failing to
disclose both their identity and/or the full use to be made of the
information obtained during the interviews, leads consumers and
others into the false and mistaken belief that they are providing
information directly to the agent or employee of a company which
wil use the information exclusively in determining the consumer
eligibility for a benefit. Some of those interviewed would have
elected to provide information directly to said company rather than
to respondent had the true identity of the interviewer, or the fact
that the information obtained is to be added to respondent's fies for

future reference, been known.
Therefore, the representations set forth in Paragraph Five above

were and are unfair, false, misleading and deceptive in violation of
Section 5 of the Federal Trade Commission Act.

PAR. 7. In the ordinary course and conduct of its business, as
aforesaid, respondent's investigative personnel, in the preparation of
certain reports such as claims reports, employ an interview tech-
nique whereby they interview consumers and others and represent,
directly or by implication, that the investigation is for a specific
purpose, such as a "routine credit check" or other similarly
unrelated purpose.

PAR. 8. In truth and in fact, the purpose of the investigation is
often other than as represented. For example, in certain instances,
the purpose of the investigation is an evaluation of the consumer
claim for loss or injury under the terms of an existing insurance
policy and the purpose of the interview is to observe the consumer
physical appearance, movements, or mental or physical capabilities.
Such a claim for loss or injury is of high significance to the
consumer. The use of the interview technique, as aforesaid, results in
information being gathered under false pretenses.

Furthermore, information gathered in this way wil be retained ir
respondent' s fies for possible use in reports for other customers.

Therefore, the practice set forth in Paragraph Seven above, wa
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and is unfair, false , misleading and deceptive in violation of Section 5
of the Federal Trade CommiEsion Act.

PAR. D. In the ordinary course ,.:nd conduct of its business, as
aforesaid , respondent, by and through its reports, its proTrwtional
literature and other means, represents, directly or by imp:lc3tion , H)

its customers, that its reports are cOfnpiled from information
ohtained through in-per mn interviews with the consumer who is the
subject of the report, or his friends , neighbor-s, or associ'-te::; from
direct observation of the consumer s borne , neighborhood, or other
physical su:rroundings; or through interviews v,Iith the "sources
indicated on the reports. Typical and illustrative of these represent.a-
tions, but not all inclusive thereof, are the follev/ing statements
found in respondent' s actual reports:

(1) the consurner presents a "healthy appearance with no OVIQUS
(sic) impairments or apparent t.ensions

(2) the consumer s "residence seems small and inadequate ; and
(3) the OnSUITler "had a white gauze bandage tacked over his eye

to shield it from the light"

The representations as to the manner in which the inforn1ation in
thE: reports is gathered, i. , through in-person interviews with the
consumer who is the subject of the reports, or his friends , neighbors
or associates; from direct observation of the consumer s hODJ.8

neighborhood, or other physical sUY'roundings , or through interviews
with the "sources" indicated on the reports, arE: relied upon by users,
such as insurance compur:ies, in eV:AJnating the v2.1idity or accuracy
of the information in the reports. T\1:oreover, in certain instan es,

users rely upon the information in the reports to deternline t.he
consumer s eligibility for a benefit, such as insurance, or to increase
the rate for, or to can el the consumer s insurance coverage.

PAR. 10. In truth and in fact , in certain instances:

(1) the consumer who is the subject of the report, or the consumer
friends, neighbors or associates are interviewed only t.elephon. cally,
rather than in person , as represented;
(2) the C(JDSUmel s home, neighborhood or other physical sur-

oundings are not observed directly as represented; and
(8) all "sources" listed on respondent' s reports are not interviewed

s represented, either in person or telephonically.

Users would not give as much weight to or rely as heavily on the
lfonnation in the reports in making a decision as to the consumer
igibility for a benefit such as insurance had the manner in whIch
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the reports were prepm'ed been truthfully and factually represented.
In fact, in certain instan.:es, users would not reject a consumer
application for a benefit such as insurance or increase the rate for or
.::ancel the consumer s insurance coverage, had the manner in which
the information was gathered been truthfully and factuaJly repre-
sented.

Therefore, the representations set forth in Paragraph Nine above,
were and are unfair, false, misleading and deceptjve in violation of
Section 5 of the Federal Trade Commission Act.

PAR. 11. In the ordinary course and conduct of its business, as
aforesaid, respondent obtains from insurance con1panies photocopies
of statements signed by consumers authorizing the release of
medical information to those insurance companies, but which are
silent as to the release of said information to anyone else, including
respondent. With these photocopies, respondent obtains medical
information from CO!lsumers ' doctors, clinics other medical
facilities, forwards the information to the named insurance compa-
nies, and TetHins a copy of such information in its files.

PAR. 12. In connection with the above practice, respondent
represents, directly or by implication , to physicians or other medical
personnel, that the information is being obtained for the exclusive
use of the named insurance company to which the consumer
executed the 8.uthorization. Moreover, conSUIDer(: executing the
authorizations for release of confidential medical information be
iieve that the information will be obtained and used by the named
insurance co.mpany exclusively.

PAR. 13. In truth and in fact, in certain instances, the information
is not obtained for the exclusive use of the insurance company to
which the consumer executed the authorization. A copy of the
medical information 18 retained in respondent' s files and has been, in
certain instances, used in the preparation of subsequent reports for
other custmYlers. Some consunlers would not have authorized the
release of such confidential information had they known it would be
obtained and utilized by a third party such as a COD-surner reporting
agency.

Therefore, the acts 2nd practices set forth in Paragraphs Eleven
and Twelve above, were and are unfair, misle8.ding and deceptive in
violation of Section 5 of the Federal Trade Commission Act.

PAR. 14. The aforesaid acts and practices of respondent, as herein
alleged, were and are all to the prejudice and injury of the public and
of respondent's competitors and constituted, and new constitute
unfair methods of competition in commerce and unfair or deceptivf



850 FEDERAL TRADE COMMISSION DECISIONS

Complaint 96 F.

acts or practices in commerce in violation of Section 5 of the Federal
Trade Commission Act.

COUNT II

Alleging violations of the Fair Credit Reporting Act and of the
Federal Trade Commission Act, the allegations of Paragraphs One
through Three are incorporated by reference as if fully set forth
herein verbatim:

PAR. 15. Respondent in the ordinary course and conduct of its
business as aforesaid is now, and subsequent to April 25, 1971 has
been, engaged in the preparation, offering for sale, sale and
distribution of information on consumers, including consumer
reports and investigative consumer reports, as defined herein.

PAR. 16. In the ordinary course and conduct of its business, as
aforesaid, respondent provides its customers what it terms a
Voluntary Follow-Up Service . Through this and other similar

services, respondent, periodically and on an unsolicited basis
submits to customers such as insurance companies, adverse informa-
tion about consumers upon whom previous consumer reports have
been furnished. At the time said information is furnished, respon-
dent has no reason to believe that it will be used in connection with a
business transaction such as the underwriting of insurance. Rather
this additional information is submitted to customers to demonstrate
the value or utilty of respondent' s reporting service.
PAR. 17. By and through the use of the aforesaid practice,

respondent has furnished, and is furnishing, consumer reports and
investigative consumer reports, as those terms are defined herein, to
persons whom it has no reason to believe intend to use the
information for one of the permissible purposes set out in Section 604
of the Fair Credit Reporting Act, and respondent thereby was and is
in violation of that Section of the Act.
PAR. 18. In the ordinary course and conduct of its business, as

lforesaid, respondent, in certain instances, reports to its customers
:he existence of items of adverse information, as defined herein
vhich antedate the consumer report by more than seven years.
ypical and ilustrative of the practice described herein , but not all
"elusive thereof, are the following:

1. The inclusion of the foJJowing notice in some of its consumer
'ports:

compliance with the Fair Credit Reporting Act no additional information can be
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reported from this former employer covering employment experience prior to seven
years ago.

2. The furnishing of photocopies of motor vehicle reports reflect-
ing masked out or obliterated driving violations which antedate the
report by more than seven years , but which indicate the existence of
said obsolete violations.

PAR. 19. By and through the use of the aforesaid practices,
respondent has reported and is reporting the existence of items of
obsolete adverse information in vi0lation of Section 605 of the Fair
Credit Reporting Act.

PAR. 20. In the ordinary course and conduct of its business, as
aforesaid, respondent employs certain procedures in the preparation
of consumer reports and investigative consumer reports, as defined
herein, which do not assure the maximum possible accuracy of the
information concerning the individuals about whom the reports
relate. Typical and ilustrative of such procedures, but not all
inclusive thereof, are the following:

(1) a salary/production system which requires or compels its
investigative personnel , as defined herein, to complete or prepare an
unreasonable number of consumer reports or investigative consumer
reports, or to average an unreasonable number of said completed
reports per day or other period;

(2) quotas for adverse information, as defined herein, which
require or compel its investigative personnel to complete or prepare
a certain proportion of consumer reports or investigative consumer
reports, containing negative or derogatory information about the
consumers who are the subject of the reports; and

(3) paying or "crediting" an investigator for a reinvestigation
conducted pursuant to Section 611 of the Fair Credit Reporting Act
only if the reinvestigation proves that the investigator was accurate
in his initial investigation.

PAR. 21. By and through the use of these aforesaid procedures, and
others similar thereto, but not expressly set out herein , respondent
imposes requirements and pressures upon its investigative personnel
which are inconsistent with accurate reporting and which have the
tendency and capacity to promote incomplete or inaccurate reports.
Therefore, respondent has failed and is failng to adopt reasonable
procedures to assure the maximum possible accuracy of the informa-
tion concerning the individuals about whom the reports relate, as
required by Section 607(b) of the Fair Credit Reporting Act.
PAR. 22. In the ordinary course and conduct of its business, as
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aforesaid, respondent has been and is being requested by consumers,
who properly identify themselves, to disclose information in its files
on the consumers. In response to these requests, in certain instances,
respondent fails to clearly and accurately disclose the nature and
substance of all information (except medical information) in its files
at the time of the request. Further, unless specifically requested by
the consu:mer in each instance , respondent fails to disclose:

(1) the sources of the information (except investigative sources,
which need not be disclosed); and

(2) the recipients of any consumer report on the consumer which it
has furnished fOT ew_ployment purposes, within the two-year period
preceding ther qtiest, and for any other purpose withIn the six-
month period preceding the request.

PAR. 23. By and through the use of the practices described in
Paragraph Twenty- !O above, respondent has violated and is
violating the provisions of Section 609 of the Fair Credit Heporting
Act.

PAR. 24. In the ordinary course aDd co;,::ud of its business a-3
aforesaid, respondent, in certain instances, h::u= failed to disclose the
information in consumers ' files pursuant t, ' S, dion 609 of the Fair
Credit Heporting Act when requested to do sa by telephone, or has
discournged such disclosures. Further, respondent hdS refused and is
refusing to make said disclosures ai offic::s designated by respondent
as "Su_ Officcs , even when SOllle of those offices are staffed by full-
time office personnel and a person in a supervisory capacity. Rather
respondent _mah:es disclosures only at. offices designated by it as
Braneh Offkes

PAR. 25. By and through the use of the practices described in
Paragraph Twenty FGur above, respondent hv.s violated and is
violating the provisions of Sect.ion 610 of the Fair Credit Reporting
Act.

PAR. 26. In the ordinary course and conduct (If its bm::iness as
afcresaid , respondent, in certain ins;,ances:

(1) fails to reinvestigate iterns of information , the complet8ness or
accuracy of which is disputed by the consumer;

(2) fails to record the current status of disputed infornlation and to
prompt.ly delete information which can no long-c- be \/"( rified;

0) fails to clearly and cOi1spicLiGu.sly disclose to the cem_SlimeT his
right to request that respondent furnbh notifiec.tion tha.t a. previous-
ly reported item of inrorrnatloIl has b-?cn df" 8ted Dr that respondent
urnish a st.atement. prepared by the CG:::jumer (or a dea:c and
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accurate codification or sumlEary thereof) to recipients of previous
reports; and
(4) fails to provide said notifications to recipients of previous

reports (within the past two years for employment purposes and the
past six months for any other purpose) when specifically requested to
do so by the consumer.

PAR. 27. By and through the use of the practices described in
Paragraph Twenty-Six above, respondent has violated and is violat-
ing the provisions of Section 611 of the Fair Credit Reporting Act.

PAR. 28. In the ordinary course and conduct of its business as
aforesaid, respondent retains file copies of the information contained
in the consumer reports and claims reports which it prepares for its
customers. Respondent incorporates all of said information into the
same fiing system, making no attempt to segregate the consumer
report information from the claims report information. In the
preparation of subsequent consumer reports and claims reports,
respondent uses all of its fie information interchangeably, including
the use of claims report information in the preparation of consumer
reports and the use of consumer report information in the prepara-
tion of claims reports.

However, with respect to said claims reports, respondent fails to
observe the provisions of the Fair Credit Reporting Act which
regulate the preparation and dissemination of information which is
used or expected to be used in consumer reports.

PAR. 29. By and thruugh the use of the practices described in
Paragraph Twenty-Eight above, respondent has failed and is failing
to comply with Sections 605, 607(b) and 614 of the Fair Credit
Reporting Act with respect to the preparation of consumer reports
and Sections 604 and 607(a) of that Act with respect to the
dissemination of consumer reports.

PAR. 30. The acts and practices set forth in Paragraphs Fifteen
through Twenty-Nine , above , were and are in violatiun of the Fair
Credit Reporting Act, and pursuant to Section 621(a) of that Act, said
acts and practices constitute unfair or deceptive acts or practices in
commerce in violation of Section 5(a) of the Federal Trade Commis-
sion Act.



854 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 96 F.

INITIAL DECISION BY THEODOR P. VON
LAW JUDGE

BRAND, ADMINISTRATIVE

NOVEMBER 11, 1977

PRELIMINARY STATEMENT

This is a case under Section 5 of the Federal Trade Commission
Act (FTCA) and the Fair Credit Reporting Act (FCRA.) The
Commission complaint, dated February 21, 1974 , charges Equifax
Inc. , a consumer reporting agency, with violation of these statutes in
connection with the preparation, dissemination and sale of consumer
reports and consumer investigative reports. Respondent' s answer
denied the material allegations of the complaint.

Count I of the complaint, which contains the charges of Section 5,
FTCA violations, involves allegations of deceptive and unfair acts.
The charges are essentially the following: (3)

1. Respondent's investigative personnel, it is alleged, have misre-
presented in certain instances, to consumers that they are the agents
or employees of the companies to which the consumers have applied
for benefits such as an insurance company and/or that the informa-
tion furnished by the consumers or others during interviews will be
used exclusively by the companies to which the consumers have
applied for benefits, It is further alleged that some of those
interviewed would have elected to provide the information directly
to the companies from which benefits were sought rather than to
respondent had they known the true identiti€3 of the interviewers or
that such data would be added to respondent's fies for future

reference (Complaint, Pars. 5 , 6).
2. It is alleged that respondent's investigative personnel have

misrepresented the purposes of investigations by representations
such as that a credit check was being conducted when, in fact, in
certain instances, the purpose of the investigation was to evaluate a
consumer claim for loss or injury under an insurance policy and the
object of the interview was to observe the consumer s appearance

, "

(d) The term 'consumer report' means any written , oTaL or other communication of any infurmation by a
consumer reporting agency bearing on a consum"'r credit worthine , credit standing, credit capac;ty, character
gellera! reputation, personal characteri tics ormod!!oflivingwhich is used or expected to be us!!dor colJccted in

whole or in part for thc purpose of serving a. a factor in establishing the consuocu,1r s eligibility for (1) credit or
;mmrance to be used primarily for personal. family, or household purposes, or (2) employment purposes.
(Sec.ion 603(d) FCRA)

, "

(e) The term ' investigative copsumer report' means a consumer report or portion thereof in which
information on a consumer s character, general reputation , personal characteristics, or mode of living is obtained
through personal interviews with neighbors , friends , or associates of the consumer reporte on or wit.h uthl!rs with
whom. he is acuainte or who may have knowledge concernng any such itelT of informtion. . . . .. (Setion 60e)
FCRA).
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and the consumer s mental or physical capacity in connection with
such investigation (Complaint, Pars. 7 , 8).

3. Respondent, it is alleged, has represented that interviews are
conducted in person rather than on the telephone, that direct
observation of the consumer s environment is conducted and that all
sources of information listed are seen. The complaint charges that, in
certain instances, intervievo/s were conducted on the telephone rather
than in person , that the consumer s environment was not directly
observed, and the sources listed on the consumer report were not
interviewed in person or on the telephone. The complaint alleges
that users of such reports would not have given as much weight to
the information provided by respondent had the manner in which
such reports were prepared been truthfully and factually represent-
ed (Complaint, Pars. 9 , 10). (4)

4. It is alleged that respondent, through the use of authoriza-

tions, for the release of medical information , obtained from insur-
anc companies,3 represents directly or by implication to medical

personnel from which such information is sought that the data is
secured for the exclusive use of such insurance companies. The
complaint charges that consumers executed such authorizations on
the basis of that belief. It is further alleged that, in truth and in fact,
the information is not obtained for the exclusive use of the insurance
company to which the authorization was executed but is retained by
respondent and, in certain instances, is utilized in the preparation of
subsequent reports for different customers of respondent. Some
consumers, it is alleged, would not authorize the release of such
confidential information if they knew it would be utilized by a third
party such as a consumer reporting agency (Complaint, Pars. 11 , 12

13).

The Count II charges focusing specifically on the FCRA may be
summarized as follows:

1. Respondent, it is alleged, furnishes information to persons

which it has no reason to believe intend to use such data for one of
the permissible purposes set out in Section 604 , FCRA (Complaint
Pars. 16, 17).
2. Respondent, it is alleged, reports the existence of adverse

obsoJete information in violation of Section 605, FCRA (Complaint
Pars. 18 , 19). (5)
3. Respondent's requirements and pressures on its investigative

, According to the complaint , th" authori7-"tiom;obtaincd by respondent from insurance comp!mics are
photocopies of originals signed by the consumers bulare silent as lothe release of such information to anyone
othcr than lhe insuranCe companies, inc1udingtherespondent
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personnel are inconsistent with accurate reportir:g and have the
tendency and capacity to promote incomplete or inaccurate report
ing. As a result, respondent, it i'5 alleged , has failed to adopt
reasonable procedures to assure maximum possible accuracy in its
reports as required by Section 607(b), FCRA (Complaint, Pars. 20
21).
4. Respondent , it is alleged, has violated the disclosure provisions

of Section 609 , FCRA, in certain instances, by failure to clearly and
accurately disclose the nature and substance of all information
(excepl medical information) in its files at the time of request. It is
further alleged that, unless specifically requested by the consumer in
each instance, respondent faiJs to disclose requested information
such as (a) the sources of information (except investigative sources

which need not be disclosed); (b) the recipients of any consumer
report on the consumer which it has furnished for eraployment
purposes within the 2-year period preceding the request, and fur any
other purpose within the 6-month period preceding the request
(Complaint, Pars. 22 , 23).

5. It is alleged that respondent fails to disclose information in the
consumer s file pursuant to Section 609 or FCRA when requested to
do so by telephone or discourages such disclosures. It is further
alleged that respondent refuses to make such disclosures at its "sub
offices" even when some of these offices are staffed by full-time
personnel and a person in a supervisory capacity. Ii is further
alleged that respondent makes disclosures only at those offices which
it has designated as branch offices. These practices, it IS alleged,

violate Section 610 , FCRA (Complaint, P:lrs. 24, 2.5). (6)
6. Respondent , it is alleged, has violated Section 611 , F'CRA, by

fD.iling to reinvestigate disputed information; failing to record the
current status of disputed information and to promptly delete
information which can no longer be verified; failing to clearly and
conspicuously disclose to the conSl!mer his right to request that

respondent furnish notification that a previously reported item has
been deleted or that respondent furnish a statement prepared by the
consumer to recipients of previous reports; and finally, bj' failing to
provide notification to recipients of previous reports (with5n the past
2 years for employment and the past G months for any other purpose)
'V'lhen specifically requested to do so by the consumer (Complaint
Pars. 26, 27).

7. It is alleged that respondent's filing system incorporates claim
reports and consumer reports in the .same file with no attempt to
segregate the consumer repurt information from the claim report
jnfcrmation. The complaint charges that in the preparation of
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subsequent consumer reports and claim reports that respondent uses
all of the file information interchangeably, using claim report

information in the preparation of consumer reports and consumer
report information in the preparation of claim reports. The com-
plaint alleges that such practices violate the FCRA provisions
regulating the preparation and dissemination of consumer reports in
Sections 605, 607B , 614 , 604 and ,;07 , FCRA (Complaint Pars. 28, 29).

After extensive evidentiary hearings, the record was closed on
June 15, 1977 (7)

This matter is now before the undersigned for decision based on
the allegations of the complaint, the answer, the evidence and the
proposed findings of fact, conclusions, and briefs fied by the parties.
All proposed findings of fact, conclusions and arguments not
specifically found or accepted herein are rejected. The undersigned,
having considered the entire record and the contentions of the

parties. makes the following findings of fact and conclusions, and
issues the order set out herein.

FINDINGS OF FACT

I. RESPONDENT AND THE NATURE OF ITS RUSINESS

1. Equifax Inc. (formerly Retail Credit Company, a corporation)
is a corporation, organized, existing and doing business under and by
virtue of the laws of the State of Georgia, with its principal place of
business located at 1600 Peachtree St. , NW. , Atlanta, Georgia (CX
1445A; Burge 5070).
2. Effective January 1 , 1976, the name Retail Credit Company

was changed to Equifax Inc. (Burge 4847 , 4852).
3. Equifax Inc. is the parent corporation of some 14 companies

and divisions, some of which are separately incorporated; some are
autonomous operating divisions. While these companies perform in
special markets, they are all in the information industry furnishinr
personal information to parties requiring data on which to bas'
business decisions, primarily in connection with insurance, emplo)
ment, and credit transactions (Burge 4848; CX 666Z- 12). (8J
4. Equifax Services, which was the largest of respondent

autonomous units, was a division of Equifax Inc. Its operations a
the subject of this proceeding. This division was originally t'
insurance reporting and commercial reporting arm of Retail Crer
Company (Burge 4848).

5. Equifax Services furnished consumer and consumer investi
tive reports to insurance companies for underwriting purpo
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including life, health, fire, property and automobile insurance. It
conducted claim investigations, furnished financial reports, and
prepared employment reports, as well as credit reports, in isolated
areas where there are few credit bureaus (Burge 4850-51). Reporting
on insurance applicants comprised the bulk of its business (CX
679E). Insurance customers were considered its "basic field" (RX
107D).
6. Prior to January I , 1976, Retail Credit Company had general

supervision of the business which became Equifax Services (Burge
4853).

7. On April I, 1977 , Equifax Inc. created a wholly owned
subsidiary corporation, Equifax Services, Inc. , which provides the
. reporting services performed before that date by the Equifax
Services division (RX 916).

8. Other aflliated companies' are: Equifax Services, Limited,

which performs in Canada the same activities as does Equifax
Services, Inc. in the United States (Burge 4848); Atwell, Vogel and
Sterling, Inc. , a company providing reports for audit-inspection and
loss control services for property, casualty and inland marine
underwriters (RX 107G); Hunnicutt & Associates, Inc. , which is in
the business of property appraisal and mapping (RX 107G); Physical
Measurements, Inc., which furnishes medical examinations in
connection with insurance applications (RX 107G); the Credit
Bureau (9)Companies, which perform the functions which their
aame implies (RX I07G-H); Retailers Commercial Agency, whose
Jrimary work is making credit reports on the telephone, principally
n connection with mortgage loans, and which handles most of
espondent' s telephone reporting (Knautz 6881-82); Gay and Taylor
'hich is engaged in claims adjusting services (Trotochaud 6288);
redit Marketing Services, a separate corporation providing credit
porting services to credit grantors; Retrieval Services, a division of

spondent providing the service of picking up credit cards from

linquent consumers; Marketing Services, a division of Equifax
, doing market research; and International Printing and Distrib-

ng, a division of respondent engaged in printing for respondent
I commercial printing for outside customers (Burge 4848-49).
. Respondent, in the ordinary course and conduct of its business
subsequent to April 25, 1971 , has been engaged in the prepara-
, offering for sale, sale and distribution of information on

umers, including consumer reports and investigative consumer
rts (CX 1445C).

,evidence was introduced with respect to the operation of these companies
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10. In the ordinary course and conduct of its business, respondent
causes and for some time in the past has caused reports including
claims reports, and subsequent to April 25, 1971 , consumer reports
and investigative consumer reports, to be distributed through the
mail from its branch offices and other offces located throughout the
United States to its customers located in various other States of the
United States (CX 1445C).

11. Respondent maintains, and at all times mentioned in the

complaint has maintained, a substantial course of trade in the
aforesaid services, including consumer reports. investigative con-
sumer reports, and claims reports, in commerce , as "commerce" is

defined in the Federal Trade Commission Act (CX 1445C). (10)
12. In 1972, respondent's total revenues were $195,262 000, and

its income before taxes was $17 460 000. These figures include all of
respondent' s operations (including Canada) and all of its subsidiaries
(CX 1445C). Respondent's total claim volume was $26,749 557 in 1975

(Trotochaud 6291).
13. Respondent sells information about consumers to business

customers numbering in the thousands. As of July 15, 1974 , it had
approximately 17 000 customers ' (CX 1445B).

14. In 1971 , respondent issued approximately 22.5 milion reports
of all types to customers in the United States.' For 1973, the
corresponding figure was 21 million. ' (CX 1445B).

15. During the period from March 1971 to May 1974, respondent
maintained files containing information concerning approximately
45 million persons" (CX 1445B).

II. THE REPORTS AND SERVICES FURNISHED BY RESPONDENT

16. The reports prepared by respondent may generally be catego-
rized as follows: underwriting reports to facilitate underwriting by
insurance companies, employment or personnel selection reports.
financial control reports and claim reports (see generally Stansbury
6735 (11)et seq. ; Hopp 6683 et seq. ; Knautz 6870 et seq. ; Trotochaud
6724 et seq.

, These figures pertin to rcspondent"s operations in thc Unite States, and do not include figures obtained
from respondent' s subsidiaries (CX 1445H).

. ThiR does not include figures obtaincd from rCRpondent's subsidiaries (CX 1445B).
, This figure pertains to respondent' s operations in the United States, tlnd does not include figures obtained

from respondent' s subsidiaries (CX 144:,B).
. This figure pertains to respondent' s operations in the United States , and does not include figures obt'lined

from respodent' s subsidiaries (CX 14458)
. This seetiot1 is not intended to Cft.,J.ogue exhaustively all of respondct1t's repor1 , It is intended to be

illustrative and to generaJly outline the rangc of services available and the more significant reports which
respondent offers
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The Underwriting Reports

17. Respondent's underwriting reports fall into two major
groups: Life and Health reports and Fire and Casualty reports (see
RX 316A- , 315A-D). For such reports, respondent charges basically
two rates: a "L & H charge for standard or regular reports in any
given locality" (RX 315A) and a "fire and casualty rate charge for
standard or regular reports in any given locality" (RX 316A). In
addition, an hourly fee "per hour for time required on special or
expanded investigations " may be charged (RX 315A , 316A).

18. In 1973, the L & H charge was $5. 35 and the fire and casualty
charge was $5. 60 (RX 566 III- 315, 316)" Reports charged at the
basic rate

g., 

$5. , are also referred to in the record as "single fee
reports.
19. Respondent considers two of its underwriting reports , the

Regular Life report and the Regular Auto report, wbich are the most
frequently.handled reports , as its two basic services (RX 566 III-6).

(1) Life Reports

20. CX 422A is the Form 1 basic life report used until the end of
1975. It was used to aid respondent' s customers in the underwriting
of small life insurance applications (Stansbury 6746). The basic rate
was charged for this report, and there was a requirement that two
sources be contacted as part of its preparation. (12)

21. The applicant or an adult member of his household counted
as a source. If the applicant were contacted and interviewed , then a
n1inimum of one additional source had to be interviewedll (Stans-
bury 6747). The basic life report could be handled at either the
applicant' s business or neighborhood location or at both (Stansbury
6748)." Time coverage" in the case of this report was 2 years
meaning that the sources interviewed had to have been acquainted
with the applicant for 2 years (Stansbury 6745, 6748).
22. The basic life report was to be completed by in-person

handling by the field representative, but if this proved impossible

the telephone could be used (Stansbury 6750).

23. The Streamlined Life report was a report whose rate was 25
10 In cl'rtain locatioTlH. tlw L & II and F & C chClrge may have been higher or lower (RX ::H5B 316B).
11 An employment source would then be 5ulTicient to complete the report

.. The term "location" in this context means the general area where 1.11.. interviews were tu be h"ndled In the
case of some reports, the interviews may have been requirp.rl at more t.han one location, i.e, a business and
neighborhood location (St.ansbury 6748)

" Time coverage is the total time. sources need t.o have known the subject of the report required in the case of a
part.icuJarreport.scr-iccoffercdby respondent (St.ansbury!14i,)

" Such coverage fur a 2"year period couId have been achieved even though each source knew the applicant for
only one year provided that together they covered the 2-year t.ime s pan (Stansburyii45)
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cents less than basic. It was designed to meet the desire for a full
scope investigation with limited feedback at a lesser price. Remarks
were not covered in narrative form , and the answers were given by
checking various blocks. The report could be handwritten , and the
heading on the report was prepared by the customer (Stansbury

6765- (;6). (13)
24. The NORS Service or Notification or Report Service was a

service where a notification, but no report, was filed when there
were no unfavorable facts found and the insurance application was
relatively small. This service was used in connection with basic rate
reports or reports less than basic rate (Stansbury 6775-76).
25. The RAPCON Service, like NORS, was designed to speed up

handling and to limit clerical functions. It was transmitted by
telecommunications if the report was completely favorable to the
subject. In the event that the case was not favorable, a report wasfiled (Stansbury 6776). 
26. The NORS Service was generally priced at less than the basic

rate while RAPCON was a few cents over the basic charge
(Stansbury 6777).

27. Other life reports calling for more information or greater
detail were priced at multiples of the basic rate; such reports are
referred to in the record as multiple fee reports. For example, ex
487, the "Intermediate Life or Health Report" was priced at double
the basic rate; its time coverage was 3 years, and the minimum
number of sources to be seen was three. On this report, two locations
were required; namely, a business and a residential location. The
purpose of this report was to give more information than the basic
life report on applications for insurance policies with larger limits
(Stansbury 6770-71).
28. The Special Narrative Life report, ex 412 , one more step up

the ladder, had time coverage of 5 years, the minimum sources to be
contacted were four, and the required locations were business and
residential. It was priced at three times the basic rate. The telephone
(14)could be used only after personal efforts had been made tc
complete the handling (Stansbury 6771-73). This report had greater
detail than the Intermediate report because of the narratiV(
treatment (id.
29. ex 420 , the Special Life Specific Rate report, was priced at si:

times the basic rate. The required number of sources was six. Tim

" The NOHS Service was k&s than basic becflus'C no report had to be filed. fn the cllcofRAPCON , the NOJ

rate appJied , but there W:lS:I surcharge for the RAPCON teJecotJ1munications servi-:e General!y, NORS was 25
:J,5 cents less than I he bCl5ic charge (Stan bury 6777).
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coverage was 7 years, and the locations to be covered were two or
more (Stansbury 6779).
30. CX 432, the Special Life report, was an hourly rate report.

The time coverage was a quarter of the applicant' s lifetime, and as
many sources and locations as needed to develop the information
were required. This report was the "Cadilac" or the top of the line of
the Life Series. It was a service designed to get complete information
in the case of larger insurance applications with particular emphasis
placed on finances (Stansbury 6781).

31. Subjective features, such as the habits of the person being

reported on, were covered equally on all the reports (Stansbury

6780).

(2) Health Reports

32. CX 413 was the basic health report. It was priced at the basic
rate, had time coverage of 1 year and required a minimum of two
sources. It was comparable in scope to the basic life report but put
emphasis on factors bearing on morbidity, viz. , frequency of disabili-
ty, rather than mortality. It was used in connection with disability or
loss of time insurance (Stansbury 6785-87). There was greater
emphasis on finances in this health report than in the basic life
report in order to throw light on the motivation to work following a
disabilty (Hopp 6786-87). (15)

33. CX 427 was the Special Narrative Health report. It was
priced at triple the basic rate, had time coverage of 5 years and
required a minimum of four sources (Hopp 6795). The depth of the
report was greater because of the additional time coverage and

because more emphasis was placed on finances than in the case of
single fee reports (Hopp 6796).

(3) Casualty and Property Reports

34. Respondent serves the entire property and casualty insur-
mce industry embracing some 27 different types of insurance
)olicies ranging from automobile through property insurance (Hopp
;684).

a. Automobile Reports

35. Respondent's automobile reports fall into two general catego-
es and, within each, there are a variety of different reports whose
;e depends upon the coverage desired by a particular insurance
" Subjective information is information obtained t.hrough ollruide sources and pertains to an individual's
,onaJ activities (Stansbury 6780-Rl).
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company. In the first group, respondent offers fun automobile
services which consist of reports of an investigative consumer
nature, including general information on the applicant. The second
category comprises the classification type service , focusing primarily
on the uses and drivers of vehicles in a household

g., 

number of
cars and their principal operators (Hopp 6685).

36. There are several basic fun auto reports. The principal of
these reports is Form 6033 , CX 479, which is the most frequently
used full auto report form (Hopp 6685 , 6698).
37. In a fun auto report, the general requirements are a year

time coverage and generany an interview with the applicant and one
outside source. In the event that the applicant cannot be inter-
viewed, then a minimum of two outside sources is required (Hopp
6686).
38. Respondent has approximately 16 to 18 report forms for its

full or basic auto reports (Hopp 6687). Most of the full reports are at
the flat rate or property and casualty rate. There are also some

reports at multiples of that rate (Hopp 6688). (16)

39. Certain of the full automobile reports may be filled out in
longhand, and these are referred to as streamlined reports (Hopp
6689).
40. The classification reports facilitate the insurance company

classification and rating system; namely, the determination of in
which classification category a particular risk fans. This decision is
based on such information as age group, marital status, usage of car
approximate mileage and where the car is kept (Hopp 6690).

41. In terms of the number of auto reports completed in 1972
classification type reports represented approximately 5 percent of
respondent' s total volume (Hopp 6691).

42. There is a wide variety of classification report forms because
classification categories differ by insurance companies and in
different parts of the country. For example, the institution of "
fault" insurance in certain states necessitates separate forms for

those states. Respondent uses approximately 50 different report
forms in connection with the classification and rating services (Hopp
6691). Some auto classification reports are telephone reports,
whereas others are to be handled on the street (Case 6023-24).

43. In the case of the classification service, requirements as to
interviews with the applicant, time coverage and other factors vary
widely depending upon the desires of the particular customer of
respondent (Hopp 6691-92).
44. The classification reports are completed in longhand since

they primarily consist of "yes" or " " answers with few or no
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narrative remarks. Generally, they are less expensive than the full
auto reports (Hopp 6692). There is a wide variety of prices available
in this category of reports based upon the effort required (Hopp
6693). (17)

b. Property Line Services

45. In the property line services, respondent offers five basic
services (Hopp 6708-09), but 100 or more reports are available in this
line (Hopp 6716).

46. The first group is comprised of the Modified Short Form
report, which requires only observation of the property to be insured
and a photograph, if requested. 17 No interview is required, and such
reports are completed in longhand (Hopp 6708-09). These reports are
charged at less than the basic rate because the effort factor is not
considered as great as in the standard report (Hopp 6709).

'17. The second category is respondent's Dwelling, Fire Short

Form report, which is also aY1 observation service. This report, over
and above the M.odified Short Form information, includes an

estimated replacement cost figure and certain construction features.
Outside sources are not involved in the preparation of this report
but an interview with the applicant is to be attempted. This report
also is priced at less than the basic fee (Hopp 6709-10).

48 The third categDry is the Dwelling Fire report, which is
respondent' s standard service and is considered a full scope report
requiring a year s coverage, contact with the insured and outside

sources, or with outside sources only, if the insured cannot 
interviewed. It is rated at the property and casualty rate and is typed
(Hopp 6710). (ISj

49. The fourth category is the Streamlined Homeowner s report
the cost of which is someyvhat greater than the fire report. This

report, in addition to information relevant to fire coverage, includes
information on theft and liability exposure (Hopp 6711). The
Streamlined Homeowner s report requires an i!lterview with the
applicant and. an outside source, or one outside source if the

applicant can t be interviewed. One-year coverage is required, and it
is done in longhand (Hopp 6711).

50. The fifth report is 2, Full Hcmeowner s report. The scope of
the information covered is basically the same as in a Streamlined
report, but the report is typed. It is more expensive than a
Strearnlined report (Hopp 6711)

" In lhe CClse of ,,;i prDperty n,ports , a ph(Jugrap ; is ilv,dlable, b,'t there ;s "" extm harg.. for that seivicc

(1- 1',, 1;712)
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Employment or Personnel Selection Reports

51. Prior to January 1, 1976 " respondent offered three basic
employment reports to the insurance industry. The Agent L & H
report, the Special Narrative Agent report and the Special Agent
report (Knautz 6873).

52. The Agent L & H report had a year s time coverage, and the
minimum sources were the subject of the report and file information
or two outside sources. The report was priced at the personnel rate
(Knautz 6873-74).

53. The Special Narrative Agent report had time coverage of 5
years, and the minimum number of sources to be contacted was
three. It was priced at three basic L & H rates (Knautz 6874). (19)
54. The Special Agent report, priced at an hourly rate, had time

coverage of a quarter of a subject's lifetime, and as many sources as
necessary were to be seen. The customer had the option of setting a
limit on the amount of time spent by the field representative (Knautz
6875).
55. Reports in the personnel selection area not confined to the

insurance industry, afforded a similar spectrum for depth 
coverage. Prices for these reports ranged from a single fee "person-
nel rate"20 when the investigation was conducted at one location, to
multiple fee and hourly rates" and flat rate reports" (RX 328A;
Knautz 6878-81). (20)

" Subsequt'ntu) this date, rcspondentrestructured tht' agency sen riccs('1r.6f!75)
" s.c p , for defInition of " per sonne! rate,
" The " personne! rate'. asof.January 1; J9' , was $4.85; the "security personm:1 selection rate.. Wa. $5. 25; and

the hourly rate was$HJ.20 (RX 32HB).
" The numbcr of fees or pcr.Onne! rates to be charged for certain reports depended Un the number of locations

visited hy thefteld representative. Kg..

Savice Charj!e Basi

PERSONNEL SELECTION REPOKTS

A. One location
B Twu Or t.hree iocatiolJs
C. Four Or more locations
IJ Correspondent territ.ory

Personnel Hate

Doub!e Personnel Hat.

Triple !'ersonno: &lte
Maximum Charge Double Personnel Half

(Price Lisi--JuM 1 . 1972, RX 32HA.)

" If a customer chose a " jl.i rate report " he received a fuJl5-ye1H report regardless of the numher oflocations
visited. The field representative wOLdrJ be compens"ted for rJOrmal lImount of time spent and on a per-Jocation
basis. If the Jidd representative went to more than one location , he would he compensat.d 0" the number of
locations visitf'd (KmwLz 6H7 80). Respondent had the foHowing i1at rate personnel selection services availabl.. as
ofJulJeJ 1972:

PERSONNEL SELECTION REPOR':
(Report covcrs mosl recent 5 years)

SECURITY PERSONNEL SELECTION Rl' PORT
$21.5

(Report COVerS most recent 5 years)

SPECIAL PERSONNEL SELECTION REPORT
$2L'iO

(Continued)
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Financial Control Services

56. Respondent's financial control services include audit and
validation services, credit reports, and collection aid services (Knautz
6892).

57. The audit and validation service is essentially a physical
audit of inventory for institutions such as banks, which engage in
inventory financing ('rr. 6893).
58. Respondent also offers business credit reports, character

financial reports and individual credit reports (Knautz 6893).

59. Respondent's collection aid services include current asset and
income reports, slow payer reports, credit card pickups and location
reports (Knautz 6895).

Respondent' s Claim Service

60. Respondent's claim service generally includes investigations

relating to death, health, disability, sickness , accident and continu-
ing disability claims (Trotochaud 6291). Respondent' s claim service is
sold to two segments of the insurance industry: the Jife and health
companies and those firms engaged in the fire and casualty field
(Trotochaud 6291-92).

61. In the life and health fields, respondent does primarily
reports on first-party claimants, viz., a claimant insured by the

company with whom he has filed a claim. Third party claim
investigations involving individuals filing claims against companies
other than the ones with which they are insured, are generally

conducted for casualty insurance companies such as auto insurers
(Trotochaud 6298). (21)
62. Respondent charges for its claim reports on a flat rate and an

hourly basis. Approximately 65 percent of respondent's claim
revenues are derived from hourly rate investigations where a charge
is made for the time spent. The remaining claim investigations are
charged at a flat rate which may be a single claim rate or multiples
thereof" (Trotochaud 6300-01).
63. The Late Progress report is an example of a single flat fee

report. It is designed to give the insurance company information as
to whether a total disability claimant is still disabled and stil alive.

(Reportcoversmustrecentl/4Iifetiml')
SALESMEN SELEL'TION REPORT

(Reportcoversmostrecentl/41ifetime)
EXECUTIVE QU ALIFICA nON REPORT

(Anexhaustivetailor-madeinvcsti ation Hpecjallypresented)
(RX32RA)

" In 1972. the single claim rate wa.- $1. , and the hourly rate char e was $10,20 (RX 3371:)

$47.

S4900

S350.
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On this type of investigation , two outside sources are to be contacted
(Trotochaud 6301).
64. A Continuance of Disability report is an example of a double

claim rate report. On that report, respondent attempts to determine
whether a claimant , accepted as disabled, is stil disabled. In the case
of this report, at least two outside sources and the claimant are to be
seen (Tr. 6301-02).

65. The Personal Injury report is an example of a report for
which four single claim rates are charged. It is used in the case of
third-party claimants; outside sources and the claimant are to be
interviewed. The service also includes a record check for such items
as past accidents (Trotochaud 6302-03).

66. Hourly rate claim reports are termed "special investiga-
tions. " Typically, in the case of a death claim investigation , there is a
limit of $95.00. The field representative may expend time up to the
limit, and the customer is contacted for authorization to continue in
the event the investigation is not completed (Tr. 6303). There is no
minimum number of sources to be contacted in the case of an hourly
rate claim report (Tr. 6304). (22)

67. Field representatives have, as a practical matter, set a time
limit on flat rate claim reports. The charge for a double claim rate
report is approximately the same as the hourly charge. In the case of
a double fee report, the field representative generally works the case
for an hour, and if more remains to be done, the customer is

requested to advise whether additional work is desired (Trotochaud
6306-07).
68. The Underwriting Medical History report is a service within

the jurisdiction of the Claims Department, although it is not a claim
report. In it, respondent secures medical information from sources
such as physicians and hospitals, in order to expedite the flow of
medical information to insurance companies (Trotochaud 6282).

III. RESPONDENT S ORGANIZATION AND STRUCTURE

69. Respondent operates essentially at three levels: its Home
Offce; the operating regions; branch offices, suboffces and detached
local units (DLUs) (CX 666D).

70. The Home Offce, located in Atlanta, Georgia, formulates
policy for the company, controls its operations and performs service
functions such as accounting, sales, research, education and other
staff work, which can be best done from a central point (CX 666D).

71. There are 15 regions in the United States, which have
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administrative and supervisory responsibility over the branch offices
located in their territory (Jones 5125).

72. Branch offce managers report to a Regional Vice President
who generally is responsible for 13 to 15 branch offices (,Jenkins
5644).
73. A Regional Vice President, in turn, reports to a vice president

and associate operating manager in respondent's Home Office in
Atlanta (Jenkins 5645). (23)
74. A Regional Vice President, who supervises the branch offce

managers directly, is the extension of respondent's home office
management, responsible for meeting quality and financial' objec-
tives in the region. In this connection , he is also responsible for the
movement of business, meeting time service , employee morale and
maintenance of facilities individually for the branch offices and
collectively for the region. Other responsibilities include staffng the
offices and manpower development for the corporation (Lieber 8978-
79).

75. Preparation of the consumer and consumer investigative
reports under consideration here is carried on by respondent'

branch offces in the field and their related suboffices (numbering
respectively some 219 and 1 000 in April 1976) (Jones 5125).

76. The personnel in branch offces varies with the size and lype
of office. A branch office always has a manager and sometimes one or
more assistant managers. It also has a number of first1ine
supervisors responsible for supervising,. on a daily basis, the work of
one to six field representatives. Such supervisors spend part of their
time supervising and the balance of their time preparing reports
(Jenkins 5697-98). A branch office may also contain a claim director
and a supervisor of the unit making employment reports
personnel selection director. Included in supervisory personnel is the
branch office trainer who trains new field representatives (Jenkins
5698). (24)
77. Branch offces also employ service reviewers who have the

responsibility of reviewing written reports after they are dictated by
the field representative and typed by the stenographer. The reviewer
is generally the most experienced and highly trained clerical person
in the offce. If she finds a discrepancy in a report, such as an

" Respondenl h,,,j 272 branch offces as of t'ebruary 25, 1\172 , while the currl:5p1nding figlHC for May 10, 1974

was 229, In both years, at lea t onl: uch offce was located in each state with the exception of Vermont and the
J)i trict of Columbia (CX 1445A). In addition , as of March 31 , 1972, respIndent had approximately 055 suboffces
the cQrrespondir1g figure for December :n , 1973 , being 9 4 (CX 14458)- Th,, e figurl: pertain to respondent.s United
States. operations and du nut include figure from iL .'ubsidiaries (CX 1445A- B).

" Branch managern, in addition to their other duties , ..Iso have a responsibility to obtain and keep local
bUsines from ..ge"L in their area (Shaffer R:-96)
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incomplete report, it is her responsibilty to get the report back to
the supervisor of the field representative involved (Jenkins 5699).

78. Most branch offces contain "regular" units which include the
field representatives designated to handle basic rate reports, which
are distinguished from claim investigations, special life reports or
personnel reports. The regular units contain a cross section of
respondent' s employees. New employees enter these units, as 
general rule , but they may also contain those field representatives
with greater experience who have not shown an aptitude for
handling claim investigations or the more sophisticated reports
(Jenkins 5711- 12).

79. In addition to the regular units, branch offices may have
specialized units such as special life units, personnel units, property
line units and claim units (Curtis 7093, 7115). Once expertise and
length of service are developed , field representatives are usually
given more specialized investigations (Deibig 13752).

80. A suboffce is an offce within a branch offce s territory
located at a distance from the branch offce." Suboffices do not
maintain full file storage systems and do not have full responsibilty
over their territories other tban in producing reports (Jones 5125).
Detached local units function like suboffices but are in closer
geographic proximity to the branch offce (id., Jenkins 5828). (25)

81. It is respondent's policy that field representatives in suboff-

ices should be "better than average" because they work without
direct supervision. Their work requires the ability to operate
successfully away from close contact with management (RX 107Z-
140). The detached local unit, wbile it operates like a suboffce,
receives close supervision from the branch office management
because of its proximity to that office (RX 107Z- l42).
82. Respondent's claim services are under the jurisdiction of the

Claim Department in the Home Offce, which has been in existence
since 1973 (Trotochaud 6331).

83. In the field, respondent has 17 Regional Staff Managers
Claims, approximately 200 claim directors in the branch offices and
600 to 650 full-time claim field representatives (Trotochaud 6276-77).

84. The regional claim supervisor or staff manager shares
responsibility with the branch manager for superintending and

.. In the case of t.be more 8ophi tic"ted special !ife reporL , for exarr;r;j... it is neces:ary for the field
repn;selltatives to be able to reud financial tatements and be acquainted with concept5 !;UCn 35 ullcamed income

(Jenkins571::)
" Suboffces are divided into two categories. The Ciass A !;ubofEces are tne largN suboffices while the ClaM R

sr-boffces are smaller and ill more remot( and less populous areas (Matthews 5568).
" Prior t ereto, the claim operatiollS were cunducted by 11 division of the Operating Se,-v;ce DeP3rtm",nt

(Trotoch3ud6331)
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developing claim personneL In addition, he has sales responsibility
for the claim service in his region (Jones 5135-36).
85. The branch office claim director, who reports directly to his

branch manager, has complete responsibility for the claim service in
his offce. He directly supervises the claim field representatives in
the branch and suboffice territory (Trotochaud 6279). In a small
branch offce, the claim unit may consist of the claim director alone
(Trotochaud 6284).

86. Claim work is considered a specialty program in the branch
offce. It particularly lends itself to specialization in terms of placing
field representatives into specialized units for developing job skills in
that particular area (Jones 5136-37). A full-time claim investigator
is a field representative who devotes 80 percent or more of his time to
claim work (Trotochaud 6285). (26)

87. Field representatives engaged in claim work need more
expertise and talent than those field representatives working in a
regular unit such as the life and auto unit (Monarch 8570, 8574).

IV. RESPONDENT S FIELD REPRESENTATIVES

General Characteristics

88. Respondent's field representatives perform the investigative
work underlying the reports with which this proceeding is con-
cerned. Field representatives are either full-time, salaried employees
or part-time employees paid on a per unit basis.
89. As of May 10, 1974, respondent had approximately 4 635

salaried field representatives out of its total of 7 413 salaried
employees (CX 1445B)." During 1971 , it had an average of 4 486 non-
salaried employees (excluding subsidiary employees); of this total

775 employees were regular part-time field representatives (CX
1445B). "

90. A new salaried field representative must be 21 years of age
and a high school graduate, although respondent prefers that he or
she has more education (Jenkins 5715). A background check is
conducted on every employee (Tr. 5717).
91. Respondent's field representatives, in terms of educational

achievement, may be grouped as follows for the period 1971- 1975:
(27)

,. AsofJaf1uary27 , lH71 olltofatut.Jof9 24!)employees, respol1denlhad5 !!IOsa!aried fil'ld representatives
(excludingU, Ssubsidiaries).

'" Ttw function of the regular part- time field represent.tives is primarily ta handle volume in peak periods

RX IOn- 80)
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Educational Levels of Retail Credit Company
Field Representatives On Hand at

End of Each Year

(United States and Canada)

Calendar Years 1971-197.5

Educational Leuel 197.5 1974 973 1972 1971

High School Graduate 36% 39% 39% 42% 42%

College Undergraduate 39% 36% 37% 37% 39%

College Graduate 25% 25% 24% 21% 19%

Educational Level of New Retail Credit Company
Field Representatives Hired Each Year

(United States only)

Calendar Years 1971-197.5

Educational Leuel 197.5 1974 1973 1972 1971

High School Graduate 17% 15% 15% 27% 17%

College Undergraduate 40% 44% 43% 37% 45%

College Graduate 43% 41% 42% 36% 38%

(RX 728.

92. Respondent's Branch Manager s Manual, dated December

1968, indicates that education plays the following role as a consider-
ation in hiring:

Particularly in view of the Company s practice of promoting from within, it is
desirable that a good proportion of Inspectors have some college training. However
high school graduation is acceptable providing the applicant had credible scholastic
record. In hiring men with college training, it is generally desirable that this training
shall have been acquired at a small college , since men from such Scl100ls would be
inclined to be more satisfied with average earnings and diffcult working conditions
than would men from the larger , more socially prominent institutions.

(CX 673Z-10. ) (28)
93. Respondent views single applicants for employment favorably

for the following reasons:

In view of the moderate starting salary paid to Inspectors, many married men with
family responsibilities would be hard pressed to make a go of it. Also, single men
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dford more flexibility of organization-transfer, changes in location, etc. An ideal
single man, however , is one who needs a job in order to support himself and whose
financial house is in order. Obviously, a married man whose salary needs are
moderate should also receive full consideration.

(CX 673Z- 11.)

!H. The record shows the following length of service distribution
for respondent' s field representatives at the end of 1973:

Actual Field Reps.
Field Representative Year-End

Length of Service

----------------------

rou umbe 8Lcent

-----

741 11.

-----

yrs 007 19.

-----

yrs 094 21.

-----

yrs 768 14.

- - - -

yrs 721 14.

-----

yrs 481

----

yrs 248

-----

yrs 1.2

-----

yrs 20 

over yrs
5,145 1000%

(RX 566V- ) (29)

Functions Performed

95. The field representative s job may be roughly broken down
into three main functions: the morning workup, the street investi.ga-
tion, and post- investigative work.
96. The morning workup involves picking up the mail  containing

requests for reports (Jenkins 5726; Curtis 7103- , 7110-11), check-
ing the files to determine whether there is already a file on the
subject of the inquiry, separating inquiries by lines of business and
by locations of the subjects of the reports (Jenkins 5726- , Curtis
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7103-04) and "diagnosing" reports to determ;ne need for special
handling (Jenkins 5726-27).

97. The cases in a branch office and within a given line of
business are separated geographically by the areas where they are to
be worked and assigned to the fichl representatives by the supervisor
(Jenkins 5726-27).

98. The field representatives list the reports assigned to them on
a Form 9i30 identifying their cases by customer , subject of report, and

type of report (Curtis 7124). Field representatives should then line
up their cases geographically in order to save travel time as well as

to use reference materials to identify pos.:ible sourees (Jenkins 5726-
, Curtis 7130). As part of the pre- investigative work, the field

representative may confer or have a "put- "3'2 with his supervisor
concerning possible problems in connection with the cases to be

investigated (Curtis 7105-06). (30)
99. Field representatives lD.ay be either on a "oncG- day" or a

bv)ce-a-day" schedule. This refers to the number of times that field
representatives are :required to report to the office per day (Jenkins
5728- , Curtis 7107-08). Branch managers are free to deteruline
whether their offce should be on a once-a-d"y or a twice- day
system (Brothers 73'74).

100. The field I"epresentativc s schedule for street investigation is
governed by whether he is on a once day or a twice day schedule

(Curtis 7236 , Jenkins 572 ). The time actually spent OD the street
varies and may range from 3 to 6 hours. .

101. After the street investigation , the field representative may
make telephone calls to secure information from SQurces he was
unable to interview or to set up appojntments. Such cHlls may be
made in the afternoon, evening or the nex.t morning (Getz 12353
Matthews 12789, Maust 8268- , Rawls 11056-5', Clark 4003-05,

Milligan 45'77, Silar 3896 , Wallace 2B99-.3000). The field representa-

tive may also confer with his supervisors concerning (31.lprablems

" Depending 011 the offce, certain of these tasks II"Y be performed hy cleriG, 1 i'l' rSOllllel . a L1rJln'i ' or by a

field rel'res"ntat ive (Jenkins ;)72D- Curt;s,lJO. CosP 1201;;- j, Case :)23'

The teren ' IJUt- ' is peculiar to the Retail Credit Comp:juy it meafJci lit",nilly the practice of taking
matters up with (or pl!ttillv, them up to) anoth",r person for advicc Or a decision, (CX (;(jGKj

" 0" a (Jnc"-ll-day schedule . the r;,.ld represenlative in the morning initj"lly :,,,ishcs h",, lirq; cFl e" from lhe

d"y before. HI' "'''.1 "."kc tcJephonfo wlJs; he discLAsses hi ,s"s with h;s '.lw vis()r if ,wcessa,' y, "nr! the" r!iGbl.".
for types) the repoets. He ther, , eceives his new casc' . preiJare for his work on I.:". SlC2PL , and then j",av('s to do the

str",et inve tigation. going directly home wher; he fini s (.Jenkins .'i72!)), On a lwice- day schedul hl' fif'ld
reprPscnt:Jtive receives his CH'WS for U,e day in th,' !noming. gu,'s OLiton lhoc street to ir1Ves igatr . am! retur'1s in

the ,dlecnoon to co cjude the handling and to dictate (or t.ype) hi5 cC''ies IHroth"rs 7:)7:3 , Jenkin;; S7 !Jj

" /!;.g. 

dep"rt office between Ir),IO 3. m and 12::0 p, . finlshing between 100;01:)0 p.m. (Garza !H74-75);

!e"w' offc'" bet.veen ) (),(JO to 12c , finishing sLrept work betwern :J:O() to !):

()() p.

m, ITr. :J28- J): depart for btrcet
at 9,00 a. HI.. cornpieting st,reet investigations by 124;, p, m. lo 2.00 p.m. (Gm,e 12HG-4'i); lea"" offic between 1 ;,

to 12:00 a"d finishing usually at . iO() p.m. (HiD!."TI %18- 19) In Bo,;lon, normal dcparturli time l'rJr t.n""t was noon

with the no,.ma! "'Drkday ""diDg at 5, 00 p. rn (Hakey 1;;1(;)

3G - 3 - HI - S 
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encountered during the investigation (Curtis 7212- , Brothers
7370-71). After completing the handling of the reports, the field
representative dictates the reports (Curtis 7128). Some fleld repre-
sentatives on the once-a-day schedule dictate some or all of their
reports at home in the afternoon or evening (Cooke 9962-6:J , Guse
12047 Chambers 1934 , Clark 4019 , Milligan 4551). Others dictate all
of them the following morning (e.

g., 

Monson 3246, Pollard 312, Silar
3896, Wallace 2999- 3000 Getz 12:J28).

v. COMPENSATION

Full-Time Salaried Field Representatives

102. Field representatives are compensated by a monthly salary,
overtime, a mileage allowance and, if eligible, a quarterly bonus
(Case 5273).

103. Salary ranges are established for various classes of respon-
dent' s branch offices and suboffices and for various classifications of
fleld representatives within such offices (Case 5236; RX 107J).

104. Field representatives work on a fluctuating hourly basis;
their set monthly salaries cover the 40 hours in the week they work.
The fleld representative is reimbursed at the rate of one-half of his
hourly rate of pay for the hours he works overtime (Case 5273). As
overtime increases , the field representative s compensation on a per
hour basis of effort decreases (Case 5514- 15)." (32)

105. Respondent does not believe there should be great amounts
of overtime. Overtime claims running more than 10 hours beyond a
40-hour week are examined (Jenkins 5723).

106. A fleld representative is expected to produce a certain
amount of revenue each month from the reports he prepares (see
infra).

107. The revenue credit which a field representative earns is
computed by multiplying the price of the report charged to respon-
dent's customer by the number of reports at that price prepared by
the fleld representative (Hakey 1594, Case 5279-80).

108. Respondent refers to the amount the fleld representative is
" E.lf., if the field repre enwtive make $t100 " month , overtime would be computed as follows: divide the

,!!mua! S1JIHry of $7 OO by;,2 weeks and U"m divide that number of hours actUfIlJy worked in that week; Pogo 45
hours to arrive at the )\(;urly rate of pay fur the week. Om half of that hourly ,ate would \,,' paid for each hOllr of
overtime (Case 5274). In practice , this works out as follows a field representative working a 40-hour week at the
,ate af $600 11 month would averuge per hour for that week , $3. 40. But if he works a 45-holJr week, he would
average $:L08 un hour , and would be eompensuted far the 5 hours overtime at the rate of $1.54 0/2of$308) per
hour overtime (Case 5509- 10).

" Whether the field represenLative is crediLed wit.h the full price of the report charged to the customer
depends On therepart (Case 5281). E.r;., on a report priced $5. , l.hefie!d represent.ative may receive a revenue
credit of only 55.00. The remaining 7S cents would be termed "No Fee A!Iowed" (to the field represent.ative) or
NFA'. Respomhmt may use the amount. designated as NFA for items such as quality control , additional

(Continued)



c.oqU.ll'J-\.A U

844 Initial Decision

expected to produce as the production standard (Case 5276). The field
representative has a predetermined production standard. which is a
dollar amount, set on a monthly basis to cover his "expenses " which
are salary, mileage," overtime, and stenographic (33Jcharges" (Case
5274). The production standard fluctuates month to month with the
field representative s expenses (Case 5276).

109. The production standard for a month is computed as follows:
assume $600 salary and $200 for expenses for a total of $800. This is
divided by the field representative s reporting standard which may
be 50 percent on the dollar, resulting in a production standard or
amount for that month of $1600 (Case 5276).

1l0. The reporting standard is a percentage varying in general

from 45 percent to 60 percent (e.

g., 

RX 727W, 716M). Branch offices
in different code classifications have different reporting standards
(Case 5317 , 5326-30). A DLU has the same reporting standard as its
branch offce, but the reporting standard of a suboffice may differ
from that of its branch offce (Case 5535-36). Within each class of
offce, the reporting standard increases with the length of service of
the field representative at 5-year intervals (Case 5321; RX 727W,
715W, 716G).

111. The higher the reporting standard, the fewer reports a held
representative has to produce. Assuming expenses are the same, a
field representative with a reporting standard of .55 would have to
produce fewer cases than another field representative with a
reporting standard of . 50 (Case 5970). (34)

112. The field representative reaches the break-even point on his
production if the revenue or earnings with which he is credited
match salary, other expenses , and overtime (Hakey 1593-94). If his
earnings credit exceeds the break-even point, he has a gain; if they
fall below, then he has a loss.

113. A field representative s "gains" and " losses" are computed
as follows: for each month , the field representative s total revenue

supervision , etc. (Case 5282). NFA , however , does not exist on all reports (Case 528:1). A field representative may

receive extra compensation or a surcharge in the case of some rf'ports for performing certain services , such a,;

t;lkinga photograph (Case 5280)

" "

Field representatives are reimbursed for the automobile exptnses associated with their work. Automobile
expens"s are reimbursed by applying one standard rate per mile to miles reported by the field representative up to
a certain maximum per week , and another standard rate per mile to (,II miles reported above that maximum per
week. (RXM;6IV-

E.g.. 15 cents per mile for the first 125 miles a week and 8 cents per mile for mile"f;' in excess of 12" miles for the
week (id. at IV-3) This was io effedJaouary 1973 (Case 5477).

" "

The costs of secretarial assistance associated with preparation uf reports are , in effect , charged to field

representatives in thecornparison of actual perful'mance to stao d,ud. Stenographic t'xpenses are calculated based
on a standard rate applied to units of stenographic effort, and a certain number of stenographic units are
associaled with each type of reporL" (RX ii66IV-

The stenographic charge per life aod auto report was 44 cents in 1973 for a Code 04 offce (ibid. , RX 715).
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credit is multiplied by the reporting standard. The product of that
computation is the field representative s "dollar standard." The
excess, if any, of the doHar standard over the expenses is a "gain.

Conversely, if the expenses exceed the dollar standard, he has a
loss" (Case 5274).
114. A field representative is generally expected to produce

enough reports to meet his production siandard on an annual basis
and, except for factors beyond his control , on a quarterly basis (Case
.'j275 , N. Smith 13225 , Curtis 716B 64). NormaHy, field repre-
sentatives are expected to break even in a 40 hour week (Jenkins
5841).

115. A unit supervisor is responsible for seeing to it that the field
representatives under his supervision prepare enough cases to
satisfy their salary and other expenses (Rakey 1587 88).

116. An experienced field representative is expected to be able 
complete more reports than a new employee (Jenkins 5715).

117. Fie1d representatives receive their nornlal compensation

whether they meet the production standard or not (Buckley 1311

Wallace 3025- , Silar 4050 51). (3;')

118. In computing whether- a field representative meets his

production standard, he may be given credit in certain instances for
absences froIn work and allowances for certain tasks performed in
the office which reduce the tirI1c available for the preparation of
reports (Case 5287; RX 107Z 105--110). These include vacation

credits, illness credits, disaster credit where time is lost because of
adverse weather conditions , vacation on own time,40 and absences for

jury duty (Case 5287, 5517 , 5892, 5288 89, 5293 , 5287 88).

119. An allovlance is given for time spent in supervision , and the

amount is determined by the branch manager in consultation with
the person involved. The amount of credit per hour of time is the
credit 'vhieh wou.ld be given for working an hourly rate report in the
particul8r office (Case 5287 , 529,j 94; Brothers 7477 79, 7575 76;

Curtis 7108-(9).
120. Trainers are 3imilarly given an allowance for t.he time they

spend training new field representatives. This aHowance is computed
on the basis of the p1'oduction credit for preparing an hourly rate
report (Case 5287 , 529.1). Trainees are also give an aJlowance while

in t.raining (Case j3;30-81).
121. Field representatives may be given sinlilar allowances for
rformirlg various derical duties in the office (Case 5287).

'" 

F.io ,r' the : ,(,U .i:pl"o'F, mtat.i'.T hac ; "xpenhe (j"rll\din !i"l",y. o'lerti'TW, rr, i:,mge

, ,,

) vi 'j\)(JO .md hid dollar

U",da, c1 is 1.0(\() , to( I' s r:Clde" g',in fJr lhp mon h "r 

~~~

)n (C:18\O :;

,., '

im" c ;Wjth()l;1 p:. 'y (C",:t, C

!")
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122. The Unit Supervisor Advanced normally produces two-
thirds of his salary to cover his expenses , and the remaining third is
made up by the branch office because he is expected to spend roughly
one-third of his time in the offce supervising employees (Case 5372).
He and the Claim Director Advanced receive a guaranteed bonus of
10 percent of their monthly salary irrespective of their production
(Case 5303 , 5527-28). (36)

123. If the field representative s earnings credit exceeds salary

and expenses over a quarter, then he is eligible for a bon us in that
amount up to 20 percent of his Ealary for the quarter (Case 5274-75;
RX 566 at IV -5)"

124. Eligibility for a 10 percent bonus commences with 3 calendar
months of employment 2.nd for the full bonus of 20 percent, after 6
months of service (RX 1072-63- 64).

125. The decrease in compensation in termR of the hourly rate as
a result of overtime (Finding 104) may be offset if, as a result of extra
hours worked , the field representative is able to produce extra cases
entitling him to a bonus or additional bonus (Case 5552-53).
Overtime, if reported, increases the ceiling for bonus (Case 5302). (37)

126, If a field representative fails to record overtime, his ex-

penses will be less, and having less expenses to cover, he needs to
work fewer cases to show a gain for the month (Case 5384). The same
would be true if he were to understate his mileage (Tr. 5384-85).

127. An overgainer is a field representative who prepares a
number of reports so that his production credit is greater than his
expenses and the maximum bonus 01'20 percent (Curtis 7175).

128. Respondent's policies for salary increases generally require
(other than in a general rate increase or an increase in a per dollar

standard) a demonstration on the part of the field representative of
" Thi is illustrative by the foll'Jwing hypothf'tical example-

Marlin !vfonlh

Earnings Credit Amount 5tJ!)4 sR2!j

M(mih
Tulu!

$RH5 667

(127) (:3Kl)

(41) (425)

$,;17 S61

1,130

$ 7 :I:31

Mileage Expense

Stenogcuphic Expense

(127)

(1.52)

(127)

(132)

Earnings Credit Available to Covf'r Salary

Monthly Salary

$117,

li10

Ij:.

fJ10

Available for Bonus

(RX 566 IV-

The "earnings credit " it shouJd be noted wvs cO!npuu d by multiplying Ow rqJOrtjng HIJowlmce Or standard

t'Jta! revenue credit (e,

g, 

in the case of Month 1 . 505 (reporting allowance) X $lB9C1 (revenue credit) " 
l'arning,"l:edit(RX.'66 IV-

,j))
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his ability to produce the reports needed to cover his salary (Brown
14416- 17). As a general rule, a field representative is not given a
salary increase unless his average monthly gain for the preceding 6
months is at least equal to the amount of the salary increase, which
would increase his production standard by the same amount (Case
5419- , N. Smith 13267- , Curtis 7175 " Jenkins 5837- , Hakey
1740-41).

129. As a practical matter, after the salaries of respondent's field
representatives reach a certain point, they hit a plateau where the
salary cannot continue to rise further if Company financial stan-
dards are to be met (CX 1409).

Regular Part-Time Field Representatives

130. Part-time field representatives are paid on a per report
basis. The ratio of compensation to report charge (38)may vary by
office (CX 679E; RX 107Z-56). If earnings per report do not result in
the hourly minimum wage, then the Home Offce brings such
earnings up to the minimum rate of pay (RX 107Z-56).

131. The regular part-time field representatives produce the
same revenue per report as full-time salaried field representatives
but since they have a lower reporting standard, there is less
reporting cost per report prepared by the part-time employees (Case
5388-89).

VI. BRANCH OFFICE FINANCES

132. In respondent's view, the Company s financial success rests

largely in the hands of branch office management; the need for
careful cost control at the branch offce level is, therefore, considered
very important (RX 107Z-80).
133. Respondent "operates its business on a budget basis." The

JUdgets for branch offices are figured and operated on an income
Jasis, e., standards per dollar of income, rather than on the flat
IUdget basis used in the case of respondent' s budgets for other than
'ranch offces (RX 107E). (39)

" Exceptions may he made for reasons such as low volume ofavailab!e business (Curtis 7175)
" In his lettcr of resignation. one field representative slat.ed, '" personally pas5!'d this point some two years

o and have been literally knocking myself out every month , month in and month out, to continue to show
ial gains and to make bonus money " (CX 1409)

.. A regular part-time field representative is ;Jf",;igned a reporting standard , which is applied against his gro

enue produced during the month to arrive at a gro s rigur!' From this are subtracted the reimbursab!eexpenses
lined by the field representative l"uch as mileage Taxes are paid on this net income; the reimhursClb!e expenses
added back into net income to arrive aL the part- time field representative s gross locume for the month (Case

0-- 11)- Fur !'"ample , a part- time field repres!'ntative in one of respondent' s Code 08 offce would receive .44 of

ry dollar produced as earnings credit. In the cCise of a report priced at $5, he would receive.44 ofth"t amount.
n this amount , the expensc items would be deducted (Ca e ,,:J23-24)
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134. Before the beginning of each year, respondent determines its
expected costs. These are correlated with the needed profits and
expected revenue, and cost objectives are set (RX 107Z-73). The
starting point in the budgeting process is the Company as a whole.
The same process is then followed at the regional and branch office
levels (Case 5351- , 5502-03).

135. Such cost objectives are predetermined standards, set by
respondent' s Home Office for every cost item in a branch offce and
are formulated after input from the field (Bresnahan 560, 686). A
regional cost budget is then transmitted to the Regional Vice

President by the Home Office (Lieber 9038-39). This offcial has
some flexibilty in varying the overall cost objectives for different
branch offces in his region provided he stays within the regional
budget (Bresnahan 684-86; Lieber 9038-40). " Financial objectives in
the region may vary from offce to offce (Case 5552).

136. Since cost figures are predicated on a predetermined amount
of revenue, if actual revenue falls short, this may impose increased
financial pressure on the branch offce in the attempt to meet its
objectives (Lieber 9037).

Branch Office Cost Reports

137. The Branch Office Cost Report, which is filed monthly, is a
tool for determining whether the branch office has m"t the financial
objectives set for it in its budget (see infra). (40)

188. The Branch Office Cost Report is a statement of the business
and expenses of the branch office for the financial month." This
report classifies expenses in a number of major groups and compares
each group with standard cost. Thebusiness for the financial month
represents the total charges for all inquiries received by the office
through the last business day (RX 1072-70).

189. A cost standard, as used in the Cost Report, is the maximum
amount of money available on a given cost item. All cost items are
allotted a certain portion of incoming revenue. Such standards are
shown in decimals which are percentages of each dollar of incoming
revenue. This decimal system is referred to by respondent as the

" The regional budgl' generally has a 2 to :) mill spread , permitting the Rer;ional Vice Pn Hidcnt to aJ!ocate
this amount 1ImDng his branch offces provided tint the regionaJ "bonom li!w " CUfTltS out the . ame (Lieber 90.1R)

g, 

the Mid-West Region s budget is $H mii!j'm; $24 000 (or.1 mills of the budget) may be !d!ocatI'J lIm ong 

fl.gio,, s branch orfces jf the RegionaJ Vice President so desires (Liebf!r J010 , see also Case 5,')01- 0/;)

" Respondent's financial month consists of2\ working day (RX 1072- 70).
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per-dollar" system of accounting. Cost standard8 vary by rate of
office and classifica.tion ofbusJness (RX 107Z-7:3).

140. Expenses are shown both in actual 8lTlounts and on a per-
dollar basis. The gain loss standard for each item of cost is shown for
the current month and the year to date, in actu&l dollar amounts
and on a per-dollar basis (RX 107Z 70).

141. Expected revenues and costs for the year are broken down
into individual months, and monthly objectives are determined as
part of the budgeting process. Monthly objectives and variations
from such objectives appear on the second and third line from the

bottom on the front page of the Cost Report (RX 107Z-73).

142. A gain or a loss on a given item is equal to the difference
between the assigned standard and actual cost (RX 107Z-73). The
important figure with respect to a branch office s financial perfor-

manCB is the one which shows whether it has met its overall cost
objective (Bresnahan 686). (41)

143. Respondent's branch managers are instructed that their
ove:raH goal is to operate within their assigned financial objectives
and to give goud service. To accomplish this, the office must be
prope:dy organized so that sufficient manpower is available. The
determining fador on the number of employees necessary is the
revenue hhndled. Respondent's branch IT1anagers are instructed that
(b)y closely estimating revenue and applying the standards, a

budget can be established for individual cost items and also for total
cost." (RX 107Z-80).
144. A branch man2,ger may compute his budget for a particular

cost item as follows if he has an objective for a gain on the cost
standard:

Example, (Establishing Postage Budget)
t;ate Office, $1. Rate Code 02

Estimated Revenue: $35 000
Objective Gain, .003 per $

Class Est. Rev. Pcr Std. Standard

Local $20 000 018 ;;60

DLU 000 026 130

Suo-office 000 035 :).51)

840

" Cla i('jLhi\1I of' b'8;fI(''' na.anS that (ljl inCOm;('i; r,"' lenCle is cia 5ifi"d in ()J1( of tI le fr;liowill& ciJtegurie."

,uch ,,8 i"C;ll (1(.

. \-.'j

h;r. the btanch office), ."uboffic(, 8r LJLU- Thi , ci",'sifiuni0I\ depellde primarily G" tI,e )()r:at(()n

I' the :,('Id r)f' ,en ("live uroo'xing the r vpn ue IRX ,07Z -7:!)
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Est. Rev. Per Gain Obj. Gain

$35 000 003 $ 105

Standard Obj. Gain Budget

$ 840 -- $ 105 $ 735

l.e. The offce will meet its objective postage gain of .003 per
dollar provided the offce handles $35 000 revenue and
operates within the budget of $735.

(RX 107Z-80. ) (42)
145. Reporting cost is the branch offce s major cost item (RX

1072-84). It includes the field representative s salary, overtime
carfare, gains or losses on reporting standard , as well as charges and
credits for supervision and training (RX 107Z-71). Field representa-
tive losses are charged against the branch offce (Case 5519).

146. Training costs can drain branch offce finances if there is
extensive and heavy training over a short period of time (Eldred
11302). And, if training costs become unexpectedly high, it may be
difficult to stay within branch offce financial objectives (Lieber
9125).

147. Respondent's system of setting cost objectives for its branch
offices necessarily limits the resources available for training and
supervision in the field and thus, the branch manager s discretion
in this area. (43)

148. The Cost Report also includes detailed work records for all
salaried field representatives and a comparison of the total expense
incurred by each field representative with his reporting standard
(RX 107Z-70). In the context of the Cost Report, the reporting

'" g.,

Fr3nl'. ly, the Horn.! Office ha not yet set in tiJl1crrte your final cost uhjedive for the year; although when
the objectives were Hl'nt out about a month 2.go. this was the original intN't. However , we have raised such a
clamor from the regions U:w.t th"re hafi been agreement that SOme further considerations wi!! b" given to
certain offcf' situations, and your office was one ofthem.
J have recommended I/wt your OffiCf! be raised from, 721, 10. 727 or . 00:1. This docs not seem much , but it is
better than thePTiginal figurf'thDt was spewed out by the computeI'
In vie',,- cf lhe fact that the objectives have not be'''., lin,"h , there will stj!J be further adjustment.s d'.lring
the mont.h or ,June; therefore, we do not know exactly where you Or th,. !:her offces stand on lhe
accumulative vari,.rions, etc. It is 100 carly 10 iJcome 10" upset with whal happ"fI!d in May unlil every cost
objecti!,!' am! all adj('stmf'nt. hewe ben fina/i?:ed for Ihe year,
Unlillhen., sit liffh: and do everything yuu call humanly do Iv IFJld '-m;t, Iv the bare minimum as there will
1101 b" a,,), monies fur some oflh.. Ihin!Js we u' ould like 10 have, s11('h as mOre mOlley lor sltpervisirm, Irainin
etc, ::uch a lurge portion of the additional money available from the inereuse we:1t. to employees that Ihwl! is
jIJ$1 nol m,,"'h "Illopmvide 1"(' branch w.lh agrea. amoullt oflepway lor Ihe remQilld rof 1.974.
Assaon asIgetfurthcrword in regard to your objectives fur the rer1!3inder uftheyenr. I w,1llet YO\J know

(Regional Vice President to Manager, Albuquerque offce, June 1:174 ex HI:!; emphasis supplied).
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standard for salaried field representatives is based on a percent of
revenues handled. This standard provides for all expenses incurred
by the field representative including salary, overtime, car expense
stenographic cost (RX 107Z-73).
149. Gains on the reporting standards are added into the

reporting cost figures for the financial month and are set up in a
reserve for payment of bonus each quarter." The reporting standard
for field representatives varies by length of service and location (RX
107Z-73). (44)
150. The Branch Offce Manager s Manual states in connection

with the control of field representative work.

Control of Field Representative Work: The Field Representative s work should be

controlled by the Manager from two standpoints. First, to see that the number of
report." each Field Representative makes is limited to his experience and ability.
Second , to see that each Field Representative makes enough reports to show a gain on
reporting standards after his three-month training period; and that during the
training,period , his loss on reporting standards will not exceed the training allowance.

(RX 107Z-80.)
151. Accumulative field representative losses and field represen-

tative losses made up are to be considered together on the branch
cost report since they are respectively treated as charges and credits
to the branch offce (RX 107Z-115). In short, where the field
representatives of a branch offce accumulate a loss, that loss is
charged to the branch offce as part of the cost of operating that
office (Bresnahan 571).

152. Where training costs exceed the applicable cost standard
this is shown as a loss to the branch offce (RX 107Z- , 95) '" (45)

.. A field representative s gain. loss on his cost standard for purposes of the cost r port may b computed: 

assume the foilowing.

Business for thIJ month produced by fle!d representative
A per do\!ar standard of
Expensesof$674
Mu!tip!ying the per doUar standard of .525 tim..s his business produced of $1613 gives a per duHar standard

of$ 47 in dollars
Subt.mcUng actua! expIJnses of $ti4 from $847 shows this field rt prcsen1.atiye has made a gain 01\ his cost

st;mdard of$!73. (Case 5:377-711; RX 673Z. 107).

'" The trainirll'; allowance for all new field representatives for the first 12 weeks was $525 in 1973 , brokeo dowo

asfo!1ows

$1613

525

1st
'0'
3rd
4th

:21 Day Month

147

Week

5th
6th
7th
Rth

(Continued)
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153. Individual field representative losses are carried forward
until the losses are made up by the field representative or other
management action is taken. When a field representative transfers
from one office to another, his losses are dropped in all instances.
Field representatives transferring within a branch continue to carry
their losses until they are made up. Field representative losses are
carried forward into any number of months and quarters until they
are made up (RX 107Z-115). As a general rule, no gains by a field
representative are carried from one quarter to the next; but if gains
are carried, they are carried over in the unit bonus pool and not by
the individual field representative (RX 107Z-64).

154. As a general rule, a field representative should gain on the
reporting standard before being paid bonus. And:

A Field Representative is not eligible to receive bonus until losses are made up by
subsequent gains. Any exception to this requires a complete put-up to the Regional
Vice President-Operating. If he approves, he will forward the request to the Home
Offee for final approval.

(RX 107Z-64.
155. Since exceptions to the general rule require consultation

with the Regional Vice President-Operating and final approval by
the Home Offce, the award of a bonus to a field representative
carrying losses is an unusual occurrence. (46)

156. It is the branch offce manager s responsibility to meet or do
better than the cost standards applicable to his offce (Bresnahan
562).
157. If a branch offce manager did not meet his financial

objectives for the year, it affected his bonus adversely. If, in addition
his performance was 'questioned in other areas, such as personnel
management or quality service, then his capacity to manage the
office may have been brought into question (Lieber 9144).

VII. REPRESENTATION OF IDENTITY BY RETAIL

(PARAGRAPHS 5- OF THE COMPLAINT)

FIELD REPRESENTATIVS

158. Respondent' s 1973 Field Representative Manual instructed
9th

10th
11th
12th
13th-17th

Total 525

(Rates and i!1aT1cial Guides United Status Effective March 19n RX 715Z- 1).

51 Onu of respondent's officials tustified , however, that the branch manager had discretion to give such credit
in the next quarter to the same field f('presentative who earned the excess bonus (Case . 296)
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the field representative to state his name and Retail Credit's name
when interviewing the subject of a report (RX 102Z-4)." The field
representative was permitted to mention the name of the company
requesting the report and was encouraged to do so. 53 In interviews of
sources other than the subject of the report, neither the name of
Retail nor the requesting company was required to be given (RX
102Z- 11). In both instances, the manual pointed out that the field
representative should never misrepresent his identity (RX 102 Z- 11)
and that he was to avoid "any impression that (he was) employed by
the insurance company" (RX 102Z-4). (47)
159. Prior to the 1973 amendments, the Field Representative

Manual stated that the name Retail Credit sbould be used when
interviewing the subject of a report. However, it also suggested that
when the requesting company desired use of its name in the
introduction , then "the Field Representative should state that he is
calling for the X Insurance Company ' " (CX 666Z- 4).
160. Respondent's name , Retail Credit Company, sometimes

confused consumers and led to the impression that credit rather

than insurance was the reason for the investigation (CX 666Z-
666Z-10; Stubbs 9293). Respondent recognized this fact and instruct-
ed field representatives to explain Retail's " role in the insurance

field" when confusion occurred (RX 102Z- , see also RX 102Z-11).
161. In practice, the name Retail Credit was not always used in

the field representatives ' introductions even in interviews with
subjects of reports (CX 748 , 1243A; ,Jenckes 98-99, Hakey 1633-
Dodson 3072- , Feriante 4441, Pollard 321- , Boyd 13156-57).
Many field representatives did not identify themselves as employees
of Retail because they did not want to become involved in explaining
Retail' s business.

The assumption people mad(:, I was making some type of credit report because of the
name Retail Credit Company, and usually it involved , or my experience was that it
involved an explanation of what a credit company is doing here. As a result, by
introducing myself as an insurance inspector and not by contradicting myself by
saying I am from what they consider to be a credit company or loan company, it would
save me a lot of hassle, and of course when you are on the road , time is of essence.
(Hakey 1634-35; see also Dodson 3072- , Pollard 321). ('18J

162. Consumers were told by the field representatives contacting
them that they were "from

, "

with" or calling "for" the insurance

" Fjeld reprc entativr. werc is"ued Re!;iilIlJ "Clrd . but tllP corporate instructions did not rcquire that t.hey be
pronuced..t interviews (RX 1()2Z- see also Jenkins 5852- 54).

" "

it is r,ot necessary to volunteer the name of th" reque tiflg company unless th;s informatiotJ is asked by the
ubjert. Rut , doing Sn i" most instance houhj facilitate the inteI"iew- " (RX 102Z-4).

" Whij the' manual drew a nistinction between aying the field r presentative waS caUi"g " for X Insurance
Cor, ,plHlY" ami "from X jnsuran e Comp,;.ny, " either introductilJn wodd mi rijpre ent. by implicatilJn , the identity
of the caJler if Retail Credit were nGt mentioned (see Finding Hi3)
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company or other customer of respondent (who had requested the
report), that the interviewer was "conducting an investigation for
the insurance company or that the interview was in connection with
a particular insurance application (Epperson 3939 in camera; Luster
3I67, 3179; T. Gracey 1889, 1891-92; CX 1448A-B; McCreary 1860;
Hall 1909; Grabher 3412, 3416- , 3420; E. Sattler 4269; Baker 3108).
The field representative contacting consumer Byers stated his
identity without mentioning Retail Credit and questioned her
regarding her automobile and automobile insurance for which she
recently applied. Ms. Byers formed the impression that he was from
the insurance company (Byers 4472- , 4476).

163. An introduction by a field representative stating that he was
from" or making contact "for" an insurance company, that he was

calling in connection with an insurance application or a similar
introduction unaccompanied by the disclosure that he worked for
Retail, had the tendency to create the impression that the field
representative was an insurance company employee or agent rather
than the employee of a third party consumer reporting agency. (49)

I64. Whether an interviewer was an employee of a company with
which the consumer or subject of the report had already established
a relationship (such as an insurance company) or an employee of
Retail, was a significant fact to a consumer being interviewed in
determining whether to furnish the information requested. Some
consumers who discovered that the interviewers were actually
employees of Retail refused to continue with the interview or answer
any more questions (Hall 1910- , McCreary 1863). When consumer
Sattler discovered the field representative was a Retail employee, he
felt the introduction had been "misleading and deceptive" (E. Sattler
4270). Consumer Byers was not sure she would have answered the
questions asked her had she known the true identity of her
interviewer (Byers 4474 , 4476-77).

165. Inherent in the belief that the interviewer is an employee or
agent of the insurance company, or other requesting organization, is
the belief that information provided during the interview wil be
used exclusively by the requesting company. In fact, respondent
keeps a fie copy of each report its field representatives prepare, and

" Consumers Gracey amJ McCreary were interviewed in connection with a survey of people on mlmicipaJ
disability retirement requeste by the City of Miami (Tr- 6562- B). A Ret.'JiJ memorandum states that the eity
reques d ..that the in pector is to tell the claimant that he is callng in behalf of the City of Miami WeJfare and
Pension Department, during the interview." (RX 486C)

" The witnesses testifying in rebuttaj to the te timony of con umer Hall did nut dispute the portion of her
testimony un which this finding is based- The testimony of consumero Epper , Grabher, Sattler an" Byers was
not outweighed by the rebuttal witoel'es called , the field representatives who contacted the consumers. These
witnesses did not testify regarding the particular contacts io question , but rather related the introductions they
general1yused(Tr. 120RO- I!74l- ll1,'2- S3)
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these file copies may be used in subsequent reports prepared on the
same consumer (CX 666K-O; RX 102I-J). Field representatives do
not affrmatively state or volunteer in an interview that respondent
keeps fie copies of its reports (Pollard 322, Boyd 13175-76, Hakey
1634). Respondent's field representatives, by misrepresenting their
identities, also misrepresent the use to be made of the information
obtained during an interview. 

166. By its field representatives ' misrepresentations of identity,
respondent violated Section 5 of the FTC Act. (50)

VII. REPRESENTATION OF PUROSE BY RETAIL

(PARAGRAPHS 7-8 OF THE COMPLAINT)

FIELD REPRESENTATIVES

167. Since 1966, respondent has used the "indirect approach" in
its interviews with third-party claimants on whom claim reports are
being prepared (RX 651A). As defined and set forth in the 1966 Claim
Reports Manual, the indirect approach involved the following:

Method Used on the Indirect Approach: The accepted and sanctioned approach is for
the Inspector to give the name "Retail Credit Company" and indicate that he is
making inquiry, ostensibly for credit purposes. To help the investigator validate his
position, he is supplied with a fOTm described as the Credit File Audit, Form 4958
which permits him to record pertinent data without arousing suspicion. If the
claimant is supposed to be disabled, the credit put-up enables the investigator to ask
whether he has been working steadily, whether he has had any recent heavy expense
which might come from ilness or injuries, and other questions which wil lead into a
discussion of activities , background , and claim or medical history.

(RX 651A.

168. The Credit File Audit procedure instituted in 1966, sup-
planted Retail's previous procedure for interviewing third-party
claimants-the "pretext" interview, which had been used for many
years (Stubbs 9257-58)." (51)Mr. Trotochaud, who wrote the 1966
indirect approach amendments to the Claim Reports Manual
explained the change:

Over a period of many years, our instructions provided that in the handling of
claim investigations on third party claimants, we would use a suitable pretext, but the

., This finding of mbrepresentation as to the use of information is based on the finding of misrepresentation of
identity by field represenwtives , rather than solely on respondent's failure to affrmatively disclose to consumer.
that it keeps a fie copy and may subsequently use it. The record permits no finding as to what a consumer would
believe regarding the use of informatiun , if he were aware that the interview was being conducted by a Retail
employee

,. In addition to its use in claim reporting, the pretext io.tt,rview was used in sume wurk other than claims, 
attemptiog to locate individuals for failure to pay 00 credit cards , or attempting to locate uninsured motorists
(Jenckes 78-
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instructions did not go beyond that. So , therefore , the field representative was left on
his own as to how he would proceed.

I felt strongly that this was not a proper procedure and had made up my mind that,
given an opportunity, I would correct that to layout clearly and completely how he
should approach an investigation on a third party claimant.

I was given that opportunity, and this claim reports manual was written in 19G6. 

wrote it and at that time implemented instructions that they would handle these
investigations on what we termed an indirect approach basis. And that indirect
approach basis was spelled out, and it stated that the field representative must, must
in every instance, identify himself as being with the Retail Credit Company.
(Trotochaud 6347; footnote added).

169. Though the 1966 revision was intended to result in deletion
of the term "pretext" from the vocabulary of Retail personnel. many
employees used the term pretext interview in connection with the
Credit File Audit interview (Bresnahan 612- . see also Buckley
1261-62). '" (52)

170. The Credit File Audit Interview form used by respondent in
the indirect interview was the following:

RETAIL CREDIT COMPANY

CREDIT FILE AUDIT

FILE NODATE

AUDITOR
individual.
the family.

We are attempting to confirm that our fies are correct on this
Conduct a direct interview with the subject or an adult member of

NAME -

ADDRESS

AGE

FORMER ADDRESSES (if any)

PRESENT OR LAST KNOWN EMPLOYMENT

PRESENT OR LAST KNOWN .IOB TITLE

NOTE IF PRESENTLY UNEMPLOYED . WHAT IS REASON? CHECK ONE

TEMPORARY LAY OFF - SICKm;SS OR ACCIDENT - OTHER REASON -

LENGTH OF TIME OFF WORK

NUMBER OF DEPENDENTS

OTHER INCOME

NAME AGE

(in lude name and age)

" As an example of a pretext used, on" fie!d representative stated

, "

I would go the cJaiml!nt' s home and say
that I was !ooking for a person I believe that resided in th.. neighhorhood , and had they ever heard of that p"rson
(Jenckes77-78)

'" As late as 1972 , respondent was still engaged in purging the term "pretext" from its reports (CX l,'J23A).
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HOME OWNER.

CAR OWNER.

YES_ NO_-
YES NO (MAKE AND MODEL)

IS SPOUSE EMPLOYED, IF SO, WHERE

AUDITOR Make any notes here to clarify any of the abov? questions.

Form 4958-
Printed in U.

(RX 65IB) (53)
171. The primary purpose of direct contact with a claimant is to

observe the physical condition of the consumer (Jenckes 77; RX
119Y -Z; ex 1323D; Murray 9572).

172. The Credit File Audit form was designed so that when seen
by the interviewee (Stubbs 9259 , Trotochaud 6348), it would give the
impression that the investigation being conducted was a credit
investigation (Bresnahan 700-01). The information recorded on the
form could be useful to Retail in its claim report (e.

g., 

the form

contained a blank for unemployment due to illness). However, the
basic purpose of the form evidently was to create the impression that
the reason for the field representative s visit was to conduct a credit
interview.
173. Respondent's name made the representations concerning

the ostensible subject of the indirect interview more convincing since
Retail Credit" connoted credit to consumers (Finding 160).

174. Respondent's rationale for pretext, and later indirect, inter-
views was as follows:

The person claiming is not their insured. it is a third party, maybe there s a lawyer
in the picture , maybe there isn , but that person is making a specific claim that they
need to know the background on, and in ;'0 many instances the cooperation in getting
medical to them and full details has not been the best, and just generally a person in
that situation, if you went up to them , a person who is claiming a whiplash injury and
say I am here from the X insurance company to question you about your whiplash , are
you working anywhere, are you still playing golf, or so forth , it just wouldn t be

that person had anything speculative on his or her mind it would not be in the

interests of that person considering what they are trying to do to say yes, I am
working the midnight shift somewhere, or play golf three times a week, this is
basically the background of that. (Stubbs 9253).

(54Jln short, with the pretext or indired interview

, "

You would

acquire information that you might not normally acquire. " (Bresna-
han 615).

175. The Credit File Audit indirect approach had the capacity to
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mislead consumers as to the purpose of interviews. This procedure
was unfair and deceptive within the meaning of Section 5 of the
FTCA.

176. In 1971 , respondent modified its indirect approach procedure
and abolished the Credit File Audit interview (RX 575A-C; Troto-
chaud 6355). Under the new procedure , the field representative was
instructed to state only his name and that he was from Retail Credit.
He was to complete a "Personal Interview" form (RX 575C) which
was essentially the same as the Credit File Audit form but contained
the title "Personal Interview. " Like the Credit File Audit form, the
Personal Interview form was designed to be seen by the claimant
and field representatives were instructed that they could "even let
the individual personally handle the form if he (wereJ so inclined.
(RX 119V). If the field representative were asked the purpose of the
interview, he was to state that he was not permitted to divulge the
purpose or the source of the request (RX 575A). The new procedure,
as codified in the 1973 manual, was as follows:

. . . 

The accepted and sanctioned approach is for the Field Representative to give the
name 'Retail Credit Company . To help the investigator validate his position, he is
supplied with a form described as the Personal Interview, Form 4H58 , which permits
him to record pertinent data. If the claimant is supposed to be disabled , this put-
enables the investigator to ask whether he has been working steadily, whether he has
had any recent heavy expense which might come from ilness or injuries , and other
questions which will lead into a discussion of activities, background, and claim or
medical history.

(RX 652A.) (55)
177. Field representatives were later instructed to use this

indirect approach in all claim or loss investigations unless the
requesting company had given specific authorization to the contrary
(RX 653A). Respondent' s policy favoring indirect interviews was so
strong that when the Regional Claims Manager discovered that a
branch offce manager had permitted his claim field representatives
to use the direct approach instead, he "very strongly suggested" that
the indirect approach be used (Stubbs 9256).

178. The field representative s instructions in 1971 , stated that,
It is imperative that our approach not include any misrepresenta.

lion (RX 575A, emphasis in original), and field representatives were
told not to affrmatively state the purpose of their interview.
However, the indirect interview approach itself, providing for use of
the Personal Interview form , had the capacity to mislead consumers
as to the purpose of the interview and to lead them to the belief that
credit was being investigated (Murray 9596-97). That respondent
intended that consumers be led to believe the interview was for

336- 345 0 - 81 - 57
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credit purposes is shown by the fact that, in contrast to the direct
interview instructions (Finding 160), the indirect interview proce-

dure did not include a requirement that field representatives clarify
any confusion created by the name Retail Credit (Edland 11759).

179. Respondent's 1971 modifications of the indirect interview

did not cure the deception inherent in the pretext and Credit File
Audit interviews. The "Personal Interview" format, while not

involving affirmative misrepresentations. had a tendency to create
the same impression as did the Credit File Audit. Like the Credit
File Audit, this approach , when used in conjunction with Retail'
name, was likely to lead the consumer to believe the purpose of the
interview was to obtain credit information, rather than data about
the (56)health and activities of a claimant in an insurance claim.
180. Respondent's indirect interview procedure has the capacity

to mislead and is unfair and deceptive within the meaning of Section
5 of the FTCA.

181. While respondent engaged in unfair practices within the
meaning of Section 5 of the FTCA (Findings 175, 180), such practices
were engaged in as part of the business of insurance and, therefore
are exempt from regulation by the Federal Trade Commission to the
extent that they are regulated by state law.

IX. ALLEGATIONS THAT RESPONDENT HAS MISREPRESENTED THE MANNER IN

WHICH ITS REPORTS ARE PREPARED (PARAGRAPHS 9-10 OF THE
COMPLAINT)

Use of the Telephone in Interviewing

182. Respondent's procedures for interviewing and securmg
information vary depending on the report involved.

183. Certain of respondent's reports are designed and intended to
be handled by one or more telephone interviews (Jenkins 5776). 

g.,

various types of automobile classification check reports are to be
handled primarily or exclusively through telephone interviews and
the instructions on the form so state (Moore 8854, Jones 12953,
Lindgren 11456, Mayo 10752- , L. Jones 10440, Rawls 11059,

Saltzgaber 11967, Getz 12345, J. Moss 11033- , Hakey 1581-84). In
the case of these reports , the extent to which the telephone is used
may be specified by the' customers (Hopp 6691- , (57)Zack 8257).

Certain credit line reports and some employment reports are also

", Complaint counsel offered three consumer witnesses to support the a!1eglllions of paragraphs 7 and 8 of the
cnmplaint. The testimony of these witnes;es contained facLs showing depart.ures from respondent' s established

procedures. There is no need to m"kf' findings on the testimony of these witnesses ill light of the finding that
respondent".. established procedures themselves werc mislcading
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handled by telephone (Knautz 6881- , 6896-97; Chambers 1957;
Hille 4526).

184. Use of the telephone in the case of claim reports is limited
and violation of such rules results in dismissal (Trotochaud 6310).
When the telephone is used in preparation of claim reports, its use
must be shown on the report (Trotochaud 6309- 10).

185. In the case of the majority of the reports made by respon-
dent, such as life and health reports , regular automobile reports,
property reports and most personnel reports, the telephone is used to
some extent (Jenkins 5776, Lieber 8998).

186. In the case of these reports, it is respondent' s basic policy
that telephone use has been "limited to the degree that you can limit
it and good judgment dictates" (Jenkins 5776-77). Some telephone
use is permitted in the case of these reports because " (fJor limited
price reports we cannot obviously make repetitive return trips" (Tr.
5777).

187. Managers and supervisors have discretion when to permit
use of the telephone in the preparation of such reports (Jenkins

5777). Respondent has no written guidelines on use of the telephone

in specific situations because this might interfere with the exercise
of discretion and judgment on this question at the branch offce level
(Browning 6074-75).

188. Branch offces authorized telephone contact for specific
classes of sources under certain conditions, 

g., 

the applicant'

employer (Hilderbrand 12006, Jones 10440- , Martin 10512). Tele-

phone interviews could also be used with professional persons such
as attorneys whose schedules might not permit in-person interviews
(Garza 9163- , Jones 10441 , Mayo 10753). (58)

189. Certain branch offces permitted use of the telephone to
interview managers of apartment complexes who requested tele-
phone contacts (c. Hood 6498- , Larson 12518, Guse 12063); in
obtaining public or school record information (Volrath 11001); in

setting up appointments for face-to-face interviews (Brothers 7406
A. Brown 7742-43, E. Jones 12923, J. Moss 11037-38, Cain 9464
N azarchyk 8032, Tew 13368-73); in locating the residences of
subjects or sources in rural areas (Brothers 7406, Cain 9464); when
bad weather conditions prevented street investigation (Horner 9887-
88); when speed was required due to an insurance company s request
for expedited handling (Getz 12345); where applicants or sources
were outside of, or about to leave, the area (Larson 12545); when
evening contacts were required (A. Brown 7743-44, Zack 8216); when

" It is respondent's position " that first line supervision must concur when a telephone is used to maet the
logica!source.

. .

(Browning605).
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a source or subject could only be reached by telephone (Browning
6077 , Landreth 12133); or when a direct interview with the applicant
was required to obtain necessary information (Browning 6076, Zack

8216 17).
190. The general policy in effect in most branch offces on reports

not specifically designed for telephone handling was that field
representatives had first to make a reasonable effort to handle the
case on the street by attempting to obtain face-to-face interviews but
that the telephone could be used if such attempts were unsuccessful
(e.

g., 

Vogen 12202 , Volrath 1l000 , Dodson 3054). First- line
supervision was to concur when the telephone was used for that
purpose (n. 62 supra).

191. It was the responsibilty of the branch offce manager to
exercise supervision enabling him to determine whether use of the
telephone had been excessive (Lieber 8999).

192. Use of the telephone had increased significantly because of
social and economic changes occurring in the 1960's and 1970's. Such
factors include the greater frequency of both spouses working during
the day (Coleman 7923 , Ross 9349), the increase in apartment
complexes (Jenkins 5730 31) and increasing danger to the physical
safety of field representatives in certain urban areas (Murray 9574
Laugavitz 10334 35). (59)

193. The objective in preparing reports was to obtain face-to-face
interviews with applicants and outside sources whenever possible
(e.

g., 

Brothers 7406, Vogen 12203, Ross 9348).
194. Field representatives were instructed to so indicate on

respondent' s file copy of the report after identification of the source
when the interview had been conducted by telephone (e.

g., 

Baranek
9697 98, Coleman 7925, Moore 10046 47). Respondent did not
normally place a notation that the telephone had been used in its
underwriting reports going to customers (Jenkins 5777 78," Brown-
ing 6077).

195. There was a requirement, however, that customers be

specifically notified of telephone use on intermediate, special narra-
tive and special life reports (Crepeau 1756 , Ledum 4683 , Curtis 7137
Lauer 10155 , M. Martin 10512).

196. In addition, telephone use was shown on the customer s copy
of the report if the customer had made a request to that effect
(Browning 6077). And , in certain branch offces, a decision was made
locally to indicate telephone handling on the customer copy (e.

g.,

Eldred 11221 , Saltzgaber 11990).

" "

rWJe have alway;; taken the position on underwriting reportE that WP. seU infurmation and not systems
(Jenkins 5778).
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197. In respondent's "Pro Series Life" reports introduced in 1976

all reports in the series showed whether the interview was conducted
in person" or "by telephone" (Stansbury 6821- , 6826). Respon-

dent was informed by customers that:

it would be helpfuJ to them to know how the information was obtained. (60JWhen they
evaJuate the information and handlc it with their field forces or within their own
organization, they have a better idea about it , based on knowing how it was obtained.
(Stansbury 6821-22).

B. Respondent's Representations Regarding Face-To-Face Inter-
views and Personal Observations Made by Field Representatives In
the Preparation of Reports

198. Respondent's customers were told that normally respondent
attempted to obtain information in person but that, if necessary, the
telephone was used to interview applicants and outside sources
(Drennan 6218, Vogen 12214).
199. Respondent, in its brochures to customers , has represented:

(a) \fCA 

~~~

your applicants mfi thou&h
you aren t able to i5it each on(! rou jf. Retjl Credit
Company's Ho-taliL3tion Int it: Seic is th-e

x1 thing to ng tt This Y"rve affordS

)'ou an in- ptJ vi- of your appliant. hi3 !i..in.
condjtio and aJ1 to such hl:a!th and
n'ironment qtJe'!t.ins all

. Is he impaired?

. Overweight?

. When did he last visit a physician?

. Hazards in the household?

. Are living conditions sanitary?

. Does he live in crime and vice area?

. Plus much more. . . (ex 384B.

(Brochure entitled
384A-D). (6J)

The Next Best Thing To Being There , CX

.. Such cw;tomers, whiJe they "were not cancprned or Ure TW! concerned overaW' whether thf' telephone was
used did wanl tQ be inrornledufsU( h use so .. they (would) havea better idea about it.. (ibid).
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(b) HEALTH HABITS: He presents a normal, healthy appearance.
handicapped. .

He is not impaired or

(Quotation from specimen

, "

PERSONNEL SELECTION INVESTIGATION
report in promotional brochure

, "

a crucial moment in any training
operation , CX 386A-B).

(c) The best method of obtaining business and
personal interviews or by direct observation.

marketing information is through

(Brochure entitled, "RETAIL CREDIT COMPANY EXECUTIVE REFERENCE
MANUAL a straight line to facts about people for better business
decisions , ex 387M).

(d) lie (the investigator) checks fies and public records. He then performs an on-the-
street investigation interviewing logical sources for the information needed. These
are usually neighbors and business associates and sometimes the applicant
himself. A report is written and sent to the underwriter.

(Brochure entitled, "LOOK TO THE FUTURE , CX 389E).

(e) It (Retail Credit' s Life & Health Insurance Servicel is based on an interview with
the applicant as the primary source of information , allowing for an in-depth
interview of the applicant. It helps to:
. Establish age and identity
. Observe the applicant's physical appearance and environment

(Brochure entitled, "88%
emphasis supplied). (62)

personally interviewed " ex 398A-

(f) We have found the most dependable reporting method , for whatever purpose , is the
personal interview.

When field representatives call personally on these logical
themselves as representatives of Retail Credit Company.

sources, they introduce

(Brochure entitled

, "

THE WHY AND THE HOW , CX 399N; emphasis
supplied).
200. Respondent, in its brochures to prospective users of its

reports, through language such as: "the next best thing to being
there" and "(yJou see your applicants even though you aren t able to
visit each one yourself. . . (tJhis service affords you an in-depth view
of your applicant, his living conditions and answers to such health
and environmental questions as: Is he impaired? Overweight?" and
similar language has represented that, as a matter of standard
procedure, its reports are compiled through face-to-face interviews
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with the sources listed and upon the basis of the direct observation of
the field representative making the report."

201. Entries on report forms such as:

Is there anything unhealthy about appearance, such as being very thin or having
excess weight?
Any deformity, amputation, blindness , deafness , or other defects?

(CX 422A. ) (63)
also impliedly represented that the field representative who supplied
such information had observed the subject ofthe report.
202. The inspection report is one of the more important docu-

ments that an underwriter uses in evaluating an insurance risk
(Hartzler 801).

203. Certain underwriters assumed residential sources were
usually interviewed face-to-face (Davison 2634-35, 2676).

204. If a life report indicated that the applicant was interviewed
certain users of reports construed this as meaning that there had
been a face-to-face interview (Hartzler 826).
205. If a report contained information as to an applicant'

physical appearance, underwriters expected that such information
was obtained through direct observation (Snore 3658 , Davison 2638).

206. Certain underwriters believe in-person interviews are mOTe

reliable than telephone interviews (Hartzler 826, 873; Davison

2637).
207. Certain underwriters expected to be informed that the

telephone was used to interview an applicant or a neighbor when the
source was interviewed in that manner (Snore 2655-56). Certain
users of respondent's reports believe that knowledge as to whether a
source was interviewed by the telephone or in person is important in
determining how much confidence to place in the information
reported (Nietzhold 13045, Dower 2142). (64)

208. Some underwriters do not care whether the telephone is
utilized on a case small enough to require only a regular report
(Paine 13439-40)." In the larger cases, however, even these under-
writers would place greater reliance on or prefer a face-to-face

" Respondent urglm thew is no testimony that any LHJderwritcr has read Or relied on its I'fOlIotioOll!
literature (RPF 180). There is, however , a presumption when brochures of this nature are prepared and
disseminated , that the intention is that they be relied llpon

" A number of respondent' s employees also preferred in-person interviews (Baranek 9717- 18, ('..oke 9981

Brothers 7182, Hart!l&ld 10197 , 1. .Jones 10172 , M. Martin 10542, Muth 9948 , Prl!gler 9210, Crofford 8118 , Garcia
13133-35). That preference is generally based on the fact that in-person interview.' allow them to observe the
physical appearance of the applicant (1. Jones 10472, Muth 9948 , Zack 8927 , J. Curtis 7249); or hi.' Or her demeanor
and I!xpres ions in responding to questions (Baranek 9717- , Muth 9948); or, occasionally, the interior living
conditions of the applicant' sresidence(H. s9348 , Brothers 7483).

", In such small cases , such underwriters would not put a different degree of reliance on information received
by telephone as opposed to a face- to- face interview (I'aine 13439- 40).
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interview because of the opportunity for direct observation (Paine
13406-07; Taylor 10860- 10881-82).
209. The preference for face-to-face interviews on the part of such

users in the higher-priced cases compels the inference that the

how" of preparing a report viz. , telephone as opposed to face-to-face
contact, does significantly affect the manner in which report
information is evaluated. The reason that it is a matter of indiffer-
ence to some report users in the case of lower priced reports is
inherently economic. 611

210. If the inspection report contained adverse information

pertaining to the applicant' s home or physical surroundings, certain
underwriters expected the field representative to have physically
observed them (Snore 3659- , Davison 2638-39).

211. Certain of respondent's field representatives have reported
information concerning the appearance of the subject of the report
or his home or physical surroundings, when they did not personally
observe the subject of the report or his physical surroundings

(Buckley 1349, Dodson 3064 , Hakey 1560, Woicik 2874-75, Wallace
3004-06)" (65J
212. Information derived from telephone interviews concerning

physical appearance and physical environment may be accurate
even though the telephone is used; sometimes such information can
be cross-checked with other sources (e.

g., 

Stansbury 6751-52). But
this is not the optimal method. As one insurance company executive
testified:

Q. Isn t this information (the build of an individual1 that might be best obtained by
personal observation of the insurance applicant rather than by talking with the

i.nsurance applicant over the telephone?

A. Yes, personal observation would be of more merit than a telephone conversation.

It would be diffcult to obtain someone s build by phone. (Taylor l08tJO-61).

213. The manner in which interviews are conducted; namely,
telephone or face-to-face, is a significant factor in evaluating
consumer investigative reports. " (66J

'" "

On a Tn,,11 c" e. frankly, we can t afford it. We can t. PHY for that.. (Paine 1:1lj(7)
" Even ,,;,sl.ming that a field representative w,, familiar with the living cOr1ditior1s in the area in which he

prepared reports, such gcnewl familiuity with a neighborhood is no ub5titute for dirPct "b eTVatjon of the
particular physical Rurroundine-s of the specific individual being reported on. E.g.. Onp. report. asked. " Premises
pO(Jrly kepn" (eX 477 A). Generalizations about the neig-hborhood "would not. nece arijy apply to the lIpplicant'
own dwelling or his own individual living conditions '" (Stan bury G75;1)

co This finding is compeiled by t.he following: respondent' s brochures represented that p€r onal observation is
the standard procedure (Finding 2(0). Branch office manager are to determine whether telephone use is excessive
(Finding 191) Telephone use is to be not.ed on re pondent' 8 fie copies (Finding \94) alld telephone contact i to be
noted on the customer c(JPY of the rroreexpensive reports such as intermediate 5pecial narralive"-lHl special lie
report.s (Finding HiS) Respondent , in l , commenced showing on all reports in the Pro Life Series whether the
te!t;phone had been used because "Cust.omers told U it would be helpful" and because re'ipondent. s cuswmf'rs
fe!t. when they evaluHtt the informatio:J t ey have a better idea about it based on knowing how it WHS obtained"

(C,,,li,,uerl)
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214. The failure to indicate on the customer s copy of the report
that the telephone had been used when a source had been inter-
viewed in that manner constituted the failure to state a material fact
and was misleading.

215. The failure to disclose that descriptions of the appearance of
a subject or his physical surroundings had been obtained from other
than by personal observation, 

g., 

by telephone or general know l-
edge of the area, also constituted t.he failure to disclose a material
fact in violation of Section 5 of the FTCA.

Dissemination of Reports Listing Sources Not Interviewed

216. The listing of a source on a report represents that that
source has actually been interviewed (e.

g.. 

see Question 3 on CX 422).
Some report users give morc credence to reports where inforrnation
contained therein is based on more than one source (Dower 2141). It
was the expectation of report users that all the sources listed in a
report were, in fact, interviewed by field repres$ntatives who
prepared such reports (Davison 2686). If fewer sources were inter-
viewed than listed on the report, this necessarily detracted from the
confidence to be placed in the report.

217. Certain field representatives listed sources not contacted in
reports which they filed (see Finding 405). To the extent that reports
listing sources not interviewed have been sold, the users thereof have
been misled as to the accuracy of the report. (67)

x. ALLEGATIONS CONCERNING RESPONDENT USE CERTAIN

AUTHORIZATIONS TO SECURE MEDICAL INFORMTION AND ITS

SUBSEQUENT USE OF SUCH INFORMATION (PARAGRAHS 11 , 13 OF THE

COMPLAINT)

Nature of Medical Information

218. Medical information on a given consumer may appear in
either hospital or physicians' records. Such records show the
diagnosis, treatment and progress of the patient (Pheasant 11391).

219. Medical records may include Jaboratory and x-ray results
and findings of consultant physicians (Pheasant 11 399). The records
should include objective findings and clear reasoning as to why a
diagnosis was chosen or a certain treatment selected (Gabrieli 1400).

(Finding 197). Even those underwriters who do not carp. whether the telephone is u ed in lower priced reports of
necessity mnst. be deemed to place greater reliance on ;J1formation derived from face-to- face jnterview in view of
their preference for this method of investigation when lhe economic risk is higher (Finding lClD)

" -

rhis does not apply to those repo,'l which were designed for tet"'phof'" hiJndJing and sold DO that
u!1dersta!1ding.
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They may also contain information about the .patient' s habits
(Gabrieli 1401), his emotional or physical activities and condition
(Elmendorf 4247A, Pheasant 11396), or psychiatric condition (Ga-
brieli 1402-03). A psychiatric record gives a history of the patient'
lifetime pattern, including not only his symptoms but also his ideas
dreams, and thought processes. It may include correspondence

information received from and about his family and other people

and the patient's experiences (Grossman 4168-69). Other medical
records may also include such psychiatric information , since many
symptoms and illnesses have an emotional basis (Grossman 4173-
74). In addition, medical records may contain the subjective impres-
sions and opinions of the physician on matters such as the honesty of
the patient (in relation to revealing matters such as alcoholism or
sexual problems), or his level of intellgence (Gabrieli 1400-

Grossman 4175-77).
220. Medical records are maintained for the benefit of the

patient. They identify his problems and what treatment he has had
to provide continuity of care (Elmendorf 4247 , Grossman 4174-
Pheasant 11391). In addition , such records may be kept for use in
teaching in ' bospitals , for research findings and reports and as
protection to the physician in the event of a threat of a malpractice
action (Grossman 4175). (68)

221. Medical ethics emphasize the sanctity of the patient-physi-
cian relationship and require that information divulged to a
physician be kept confidential and not disclosed without the pa-
tient' s authorization (Pheasant 11392- , Gabrieli 1407- , Gross-
man 4185).

222. Confidentiality is important to encourage free communica-
tions between physician and patient (Grossman 4177, 4195-96,
Elmendorf 4247, 4247A-48). 

223. If medical records could be disclosed, physicians might not
keep complete records (Grossman 4176- , Gabrieli 1410-11). Disclo-
sure of such records could also adversely affect the individual patient

(Pheasant 11393-95). For example, disclosure in the case of emotion-
al problems might interfere with the patient' s adjustment to society
and his personal career (Gabrieli 1409-10).

Respondent' s Acquisition of Medical Information

224. There are valid reasons for disclosure of contldential medi-
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cal information , including disclosure to an insurance company in the
case of an application for a policy." Under such circumstances , the
physician is obliged to disclose confidential medical information if
authorized to do so by the patient (RX 641A-

, "

Opinion and
Reports of the Judicial Council" of the American Medical Associa-
tion; Gabrieli 1413, Grossman 4181).

225. Respondent obtains medical information from physicians
hospitals and clinics in connection with two of its services: the
Underwriting Medical History (UMH) report and certain claim
reports (Trotochaud 6404- , 6289). (69)
226. Respondent's UMH service was initiated in 1966, and

established as a standard service in 1967 (Trotochaud 6282, 6369; RX
654, 655). Prior to 1972, respondent also had an attending physician
statement service; this service was similar to and eventually
replaced by the UMH service (Trotochaud 6281- , 6369-70).

227. In securing medical information in the case of UMH reports
respondent performs a courier service (Trotochaud 6404-05). The
objective of the UMH service is to speed the flow of medical
information from medical source to the insurer (Trotochaud 6282

6367-68; Hawkins 1052-53).
228. In preparing UMH reports, the medical authorizations used

by respondent are generally part of the application forms provided
by the particular insurance company (Davison 2643 , Hawkins
1050 , N. Taylor 10824-25). The application forms used by insurance
companies, of which the authorization is an integral part, are fied
approved and reviewed by the insurance departments of the states
where they do business (Davison 2665- , Hawkins 1076- , N.
Taylor 10825-26). The exact language of the authorizations has
varied, since different companies are subject to the regulations of
different states (Trotochaud 6408) and because, at least in the past
most companies themselves prepared the forms submitted for
approval (Davison 2645-46). Currently, most companies use virtually
identical forms (Davison 2645). Some of the authorizations furnished

by customers to respondent (from insurance applications) have
mentioned Retail Credit Company by name (and respondent has
encouraged the use of such forms) (Trotochaud 6408-09; A. Brown
7754; Converse 4638; Guse 12070-71; Harden 1382, 1386), while
others have authorized release of medical records to the "bearer ; to
the named insurance company or its " representative" or "agent" ; or
to the named insurance company (A. Brown 7754, Davison 2643-44,

", Insurance companies seek medical information in determining whether to issue or rate a life or health
policy and in dewrmining what action to take when a claim is fied (Davison 2657-58; Hawkins 1018; Tay!or 10831-

10856; Hankin 10629- , 10637-38). 



900 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 96 F.

Harden 1386- , Hawkins 1050, Trotochaud 6408). The authoriza-
tions which refer only to a named insurance company are in the
minority (Trotochaud 6408). (70)

229. In connection with claim investigations , in some instances,
the insurance companies obtain authorizations from the claimants
and furnish them to respondent (Trotochaud 6405- , Hankin

10649). For example, Occidental Life required a claimant to execute

and submit an authorization as part of the proof of claim (Hankin
10649-50). However, in a majority of cases , the insurance company
does not supply an authorization, and respondent obtains an
authorization directly from the claimant. Also, certain hospitals
require the signature of the doctor in addition to the signature of the
claimant; in these instances, respondent cannot use the authoriza-
tion furnished by the insurance company, and it obtains one signed
by both the claimant and the doctor (Trotochaud 6407). Hespondent,

when itobtains an authorization, uses its own form, which specifical-
ly authorizes release of the information to Retail Credit Company
(or, since January 1 , 1976, to Equifax Inc.) (RX 633; Trotochaud

6406). The practices of insurance companies in handling claims are
subject to state legislation. In California, any resident who 
dissatisfied with the handling of a claim can register a complaint
with the Insurance Department, which has access to the insurance
company s complete fie (Hankin 10633-34). In addition, in several
states, insurance companies are subject to triennial exanlination by
the insurance authorities, and this examination includes a detailed
study of the company s claim operations (Hankin 10634, Davison

2667).
230. In the relevant period, field representatives were instructed

not to represent themselves as employees of the insurance company
(Burk 10382). In introducing themselves to medical personnel, field
representatives regularly gave their names and stated they were
employed by respondent (Baranek 9699, A. Brown 7749, Burk 10382
Cooke 9974-75, Guse 12052-53, Hartfield 10494, E. Jones 12927 , L.

Jones 10448, J. Moss 11024 , Pregler 9218, Silar 4039). " (71)
231. In the course of securing medical information, respondent'

field representatives regularly returned to the same medical source
for medical records on different patients requested by different
insurance companies (Burk 10383, Guse 12054, Harden 1388-

Hartfield 10495). In addition , several field representatives testified
that, on one occasion, they would present to a single doctor or

" Th" witnesses who testlfi d ..on this point stated th..t. they h;Jd never represcnted themselves to (I medical
,ource as (In employee of an insurance cumpany (Durk 10382 , Cooke 9975 , Guse 12054 , Hartfield 10495 , Jenckl's R7l

,- Jones 10449 , J Mo", 11025 , Pregler 9218)
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hospital , authorizations from several different insurance companies
on different patients (Cooke 9975 , Huntington 12602, E. Jones 12928,
L. Jones 10449- , J. Moss 11024 , Pregler 9217-18).

232. Under the circumstances, it appears that those medical
sources contacted for information with respect to several different
patients for different insurance companies were on notice that
respondent' s field representatives seeking medical information were
not insurance company employees.

233. The UMH report is a three-part form which has, since the
inception of the service, carried respondent' s name (formerly Retail
Credit Company and now Equifax Inc.) in bold print at the top of
each page (RX 634B-D; Trotochaud 6388- , A. Brown 7749, Baranek
9700, Cooke 9975, Guse 12053- , Huntington 12601, Pregler 9217).

The usual procedure was to give this form to the doctor, or the
member of his staff whom he had designated to fill in the
information requested (Trotochaud 6290 , 6452-53). One part of the
form, which bears the name of Retail Credit Company, is marked
Doctor s Copy," and the procedure has been to give this copy to the

doctor or other medical source for his or her records (RX 634D;

Trotochaud 6386- , 6404; A. Brown 7749-50; Baranek 9700; Cooke
9975; Huntington 12602; Pregler 9217). Consequently, the doctor and
his staff could, by reading the forms which they filled in and
retained, determine that the information was supplied to respondent
and not to an employee of the insurance company.
234. In obtaining medical information for a claim report, the

preferred method was for the field representative to interview the
physician. The field representative recorded the information on a
company form, which had the name "Retail Credit Company." This
form was then given to the doctor for his review and signature (Burk
10383- , Trotochaud 6290). The physician could, by reading the
fornI, determine that the information was being furnished to
respondent. (72)

23.5. The cord wil not sustain a finding that respondent'
employees repres nted themselves as insurance company employees
when they sought medical information from medical sources such as
physicians or hospitals (Findings 22.5-34).

Retention and Use of Medical Information by Respondent

286. The filing procedures for UMH reports and the rules as tc

" TWG of respondent's field representaliveo testified they stated that they represented a p"rticular insuranc
COffp3ny but did tlot affrmatively claim to be employees of uch companies (Jenckes 82., Harden 1.18::). Th
testimony of these two witnesses is outweighed by the other evid' 'rce shuwing: no deceptioo on this point.
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what use could be made of fie copies, changed during the relevant
period.

237. When the UMH service was first instituted, respondent
retained copies of the UMH reports in the regular reference
alphabetical files along with claims and underwriting reports. The
fie copy was stamped "PRIVILEGED FILE Do Not Use or Quote. See
Mgr. or Claim Dir." (RX 654, 655; Trotochaud 6369, 6382, 6402; A.
Brown 7755; Coleman 7917-18; Jenkins 5797-98). Field representa-
tives were not permitted to quote verbatim from a UMH report in a
subsequent underwriting report (Trotochaud 6381). A field represen-
tative could read the UMH report and use the information therein as
a "tip" in preparing underwriting reports (Trotochaud 6382-83)." It
was also permissible to supply a new requester with the date and
name of the recipient of a prior UMH report. In April 1972, the
procedure was changed to permit giving only the date (and not the
name or account number of the prior recipient) (RX 656A-
Trotochaud 6372-73, 6381). (73)
238. This procedure was changed by a memorandum dated July
, 1972 (RX 636A-C), effective immediately, which gave instructions

to "discontinue copying, quoting from, or using in any way in
subsequent reports , information from UMH reference files." (RX
636A). Each branch offce was supplied with a form which had to be
returned to the Home Offce, stating that the memorandum was
received and the date on which it was received (RX 636C; Trotochaud
6384-85). Under the new procedures, the fie copies were placed in a
separate fie drawer, filed chronologically by customer mailng date
and kept for 90 days (RX 636A-C; Trotochaud 6379-80). In addition
existing UMH reports in the reference fies were purged when they
were discovered in the preparation of new reports or in the course of
the experting and destroying procedure (Trotochaud 6480). The
change was instituted because the Company had not always been
successful in assuring outsiders that UMH reports would not be used
in subsequent reports (Trotochaud 6378-79). The fie copy was
retained for 90 days in order to take care of situations where the
original report was lost (either in the mail  or by the customer) and of
any question by the customer as to biling (Trotochaud 6379). The
'ield representative no longer had access to completed UMH reports
,ecause a fie clerk could find a report on a given consumer in the
,hronological file only by thumbing through the entire fie; no index
fthe file was maintained (Trotochaud 6380, 6383).
239. This procedure was changed by a memorandum dated
" Using information from a report as a tip meant " the information couid not be used diredly from the report

t, couid be URed in the proce s of condllcting the current inspectional investigation. " (Trotochaud 6382)
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November 26, 1973 , which provided that no fie copy of a UMH
report was to be retained (RX 635A-B; Trotochaud 6385-86). The
UMH form was revised hy adding a "control" sheet (RX 634A),
which contained the name of the subject of the report, the name of
the customer, the medical source contacted, whether a fee was paid
and when the handling was begun and concluded; it contained no
medical information (RX 634A; Trotochaud 6385-86). This control
sheet was then retained in the fie; the copy of the report previously
designated "file copy" was redesignated "review copy" (RX 634C;
Trotochaud 6386 , 6400) and was to be destroyed as soon as the
supervisor had reviewed it and assured himself that the report had

been completed in accordance with Company instructions (74)(RX
634C; Trotochaud 6386). At the same time, the procedure of leaving a
copy of the report with the physician was made mandatory (Troto-
chaud 6388). In making this change, the Company recognized that
there would be instances in which a report would be lost in the mail
and that in those cases, the respondent would have to bear the cost of
rehandling (Trotochaud 6387). Respondent made the change because
the 90-day retention procedure led some people to think that

information in the report could be used in subsequent reports. It
wanted to demonstrate there was no way in which confidentiality
could be violated because once the information was sent to the

insurance company, respondent no longer had it (Trotochaud 6386

87). This revision of the fiing system was implemented in the field
(Jenkins 5797, 5803-04; A. Brown 7751- , 7759; Coleman 7917;
Paladino 8726-28; Zack 8253-54).

240. The fiing procedures for claims reports which contain
medical information and the rules as to what use could be made of
such information, also changed in the relevant period.

241. Since at least 1960, any claim report containing medical
information was stamped "privileged" , with a legend stating that the
claim director or manager should be consulted (Trotochaud 6420-
6437-38; A. Brown 7755; Eldred 1I236-37; Jenkins 5798; Cf. RX 654).
Prior to May 1974 , claim reports were fied in the regular reference
alphabetical fies. Medical information in such reports could not be
quoted verbatim in a subsequent report but could be used as a "tip
(CX 666N; Trotochaud 6314; 

g., 

Burge 5097 , Jenkins 5801- , Lieber
9003 , Hakey 1567- , Laudumiey 1852-53). It was also permissible to
state in a new report that a prior claim report had been made
(including the customer and date) and giving the name of the doctor
and hospital, dates of confinement and the cause (CX 666N , 667Z-29;
Trotochaud 6314). (75)

242. Prior to February 21 , 1974, if respondent received an inquiry
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from a customer who supplied a valid authorization and there was
medical information in the clairn file concerning the subject of the
inquiry, respondent supplied the medical information in the file to
the second requester. This procedure was changed by a m-emoran-
dum dated February 21, 1974, to provide thereafter that the

information would be furnished in these circumstances only after
receiving permission to do so from the llledical source originally
supplying the information (RX 639A-B; Trotochaud 6409- 10). If such
permission was refused , then respondent would recontact the Hource
and obtain the information again (Trotochaud 6410). The change was
made to comply with the rules , regulations and ethical procedures as
to confidentiality which the medical profession was urging on the
insurance industry (Trotochaud 6410- 11).

243. Beginning in May 19B , new claim reports were placed in a
. separate file from other reports. During the separat.ion process
which took approximately a year (RX 660A, 637 A; Tr. 6598),
previously prepared claim reports were pulled from the regular

reference mes and placed in the separate claim files (RX 580A--

638A-B; Meyer 6596- 98, Trotochaud 6423-24). In ,June 1974 , prior to
completion of the separation, respondent's employees in the field
were instructed to cease quoting insurance history to a current
underwriting customer from previous claim files (RX 637 A-
Trotochaud 6426- 28). Claim reports (including medical information
therein) were not available to field representatives preparing
underwriting reports after their segregation in the claim fies (Cooke
10006- , Baranek 9700-01)-

14. On December 4, 1975, instructions were issued, effective
immediately, that no nledical information was to be kept in the

claim files. All such information had to be set forth on separa
forms (other than the claim report itself) and all copies of the
medical attachment were to be destroyed as soon as the report was
mailed to the customer (RX 647 A; Trotochaud 6411--12). Again , each
branch office was required to return to tho Horne Offce a form
stating that the memorandum had been received and the necessary
action taken to implement the new procedure (RX 647B; Trotochaud
6412). (76JThe purpose of the change was to offer the medical

profession assurance that respondent would not use n1edical infor-
mation other than to provide it to the customer requesting it
because there were still those who felt that respondent might use
medical information for other purposes as long as it had such

inforrI1ation in its possession (Trotochaud 6415).
245. In short, until July 1972 , UMH reports were kept in the

regular alphabetical files. And from July 1972 to November 1973 , file
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copies of UMH reports were kept for 90 days in a separate file
(Findings 237-39). Respondent's separation of claim files from other
reports began in May of 1974, the procedure taking about a year
(Finding 243)

246. Prior to July 1972, information in UMH reports could be
used as a tip (Finding 2:)7). Before the separation of the claim and
underwriting files, field representatives were permitted to use
medical information contained in the claim files as a tip or lead in
conducting their investigations (Finding 241). It was contrary to
respondent' s policy, when using prior medical information as a tip in
a current investigation , to ask leading questions based thereon (e.

g.,

Lieber 9004, 9054-55). Field representatives were to ask open-ended
questions. Nevertheless, violations of this policy occurred.

247. Information from claim reports could be used as provided in
respondent' s manuals. (77)CX 666 , the Field Representative Manual
contains the fonowing instructions pertaining to medical reports 

claim fi es,

Previous Claims Reports in our reference files are valuable assets in making a current
report- Some give details of previous health conditions; some point to finances or
previous automobile accidents.

Physician Reports 8.nd Hospital Records are 'privileged files.' Direct quotations from
privileged reference files and copies of them can be made only when you have an
authorization signed by the subject for the customer to which you are reporting. 

The

authorization should be retained in your reference fie.

If the current report is a CJaim Report or an L&I- Underwriting Report and you have
no authorization, the reference fie information may be used as a tip. Do not make
verbatim quotations from the reference file in writing the report. Limited factual
information may be given in a special paragraph and should be written as follows:

NOTE: On 7- , we reported to the Blank Insurance Company, Lincoln

Nebrask2. , CJaim #8956, in connection with a claim for sickness benefits. We

found thllt the subject was confined to the Mercy Hospital from 4- t;8 to 4- 1:1-

t;S and was attended by Dr. George White. Ailment was kidney trouble and an
operation was necessary to remove 8. stone.

(CX 666N. ) (78)
See also Claim Director Instructions , CX 676Z- , and the Branch
Offce Manager Manual, CX 673Z-229. (The printer s dates are 3-

" AJthollKh only three ex-employees testified that they asked leading questions in connection with the use of
prior medical information as a tip. there was a potential for abuse in permittng such use ofth(' information (Wines
:\7 , Wuicik 28!J!J Silar 401\0-41). In view of the proclivity of substantml nmnbers of respondcnt.s field

repreoentativcs to utilize unauthorized shortcut. (Finding 405), the potentia! far such "bll P during the relevant

period when such records were nV1lilable in the "Nlerai files waS substantial.

3 cD - S 0 - 81 - S 
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for CX 666, 3-71 for CX 676 and 3-69 for CX 673; RX 102N-
(printer s date 4-73)).

248. Similar instructions were given in the L&H Manual for
incorporating privileged medical information in case respondent had
no authorization to quote it in a current underwriting report. These
instructions were not limited to claim reports and would encompass
all medical reports obtained by respondent (CX 667Z- , printer
date 9-71). These instructions also permitted disclosure of diagnosis
such as "kidney trouble" and of treatment such as "operation was
necessary to remove a stone" (ibid). Respondent' s procedures also
permitted field representatives to use information from UMH
reports as a tip prior to July 11 , 1972 (Trotochaud 6382-83).
249. Respondent's instructions, even with the prohibition against

direct quotation, permitted disclosure of confidential medical infor-
mationpertaining to diagnosis from privileged medical reports in
claim and UMH files without authorization therefor." The permit-

" These instructions on this point in RX l02N-O arr identical to those in ex 666N. However, as of July 1973
the inslructions no longer jXrrnit.tRd quotations from daim medica! reports pertaining to diagnosis and treatment.
disclosure being limited to dates of admission or treatment by phy icilH1 or treating institution (C!"im Director
Instructjo,, RX 10913)

" Respondent requests a finding that

. . !TJhere are certain basic facts (ill medi!:al recordsJ which are not privileged , ie- , the dates of clJnfinement
to a hospital. the name ofthe hospital, date" of treatment by a physician , the name of his physician and admitting
diagno , which may be disclosed without authorization (Trotochaud Tr. 646.9 , A Brown Tr. 7908 - , 7912- ; Mr
JeromeTr 9657-58) (79j

This finding is not adopted since the testimony relied On pertaining to diagrlOsis is apparently in conflict Ann
Brown test.ified lhat hospitals would give admitting diagno is without authori ation (Tr 7909 7912 l;J).

The 1'rotochaud testimuny seems to include diagnosis in the privileged category

Would you define what you mean by privileged medical information'!
Privileged medicul information is that information that directly relates to the treatment or the natllre of

Ihe ilnes. It docs !lot include dates of confinement to the hospital , name of the hospital. date of treatment hy a
doctor, name of a doctor That informatiun i available to the general public

I suggest that the r.":e,,1 pub/icily r:iven to the l/ughes siluation would bear that out. The hospital dbclo ed the
fad. Hughes had been admitted tu the hospiul! and date he was admiUed but did nol disc/rise diagnosis OreaaSe of
death. That is the rWference between 'privileged' medical informatiun and ' non privileged' (Tr. !i468; emphasis
supplied)

Gerald.Jerometest.ified:

Q What informal.iO!l was privi!egcd?
A. Medical informalion that required authorization tuobtain.
Q. Was any informal;o" that was received fn;m doctor. or hospital that might not be privileged?

Onlydutes of"dmission and discharge and tfte name- (Tr. 9657-58; empha is supplied).

See also Model State Legislat.ion prepared pursuant to the diredions 01" the House of Del"gal.s of the Arneri"an
Medical Association defining "confidential medical information" as fo!lows

(d) The term 'confidential medical infurmation ' m..ans; (1) all infurmation regarding a patient' medical
history, condit.iun , or treatment communicated by the patient Or other persun un the patienl' s behalf to the
I'a.ieut' s phy ician or his age!ll. or employ""s during the cour e of the physician-patient rc!atiumhip Or to a
hospit.al or other heallh care facility or il. agents or employe., , and (2) all information developed by the patient.
phy ician, his agp.nl. ur employees , Or by a hospital or other health c.are facility or iL agenL or empluyees relating
tothe diagnosis or treatment or medical evaluatiun of!.hepatie nt.

(RX (i72D-E: Pheasant 11878-79)
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ted use (80)of respondent's medical reports as tip information, if
leading questions were asked in the absence of a valid authorization,
would also result in unauthorized disclosure of confidential informa-
tion. In addition , the permitted use as tip information in unrelated
transactions without an authorization breached confidentiality even
when leading questions were not asked.
250. Respondent's brochure entitled

, "

Reporting Medical Infor-
mation " urging the medical profession s cooperation in furnishing

such data, represented: (81)

We handle thousands of hospital and medical records every month in a tactful,
responsible, and confidential manner.

(CX 397 A-C, printer s date 10-71.)"

The brochure was disseminated at a time when respondent'
procedures permitted using privileged medical information in its
files as tip information and disclosing nature of diagnosis and
treatment.
251. Respondent's brochure disseminated to the Medical Profes-

sion , CX 397 (October 1971), represents that such reports wil be kept
confidential. This implies no subsequent unauthorized use wil be
made thereof in unrelated transactions. Such representations con-
flcted with instructions as to respondent's employees that such

information could be used as tips in preparing other reports and that
the diagnosis therefrom could be disclosed in connection with other
reports even though there was no authorization for such use (e.

g., 

666N). The failure to disclose such procedures to medical sources
constituted the failure to disclose a material fact and was mislead-
Ing.

252. In view of the sensitive nature of the information contained
in medical records and the possible adverse effects on patients from
disclosure of such information, the patients ' consent to the release of
such information should be informed (Findings 218-23; see also CX
1481A; Elmendorf 4250" ). (82)

253. In view of the sensitive nature of the information and the
,. It is se!f"evident that use of tip inform"t.ion f\( c!ossarily infJuences an investigation irrespective of whether

leading questions are asked.
'0 This brochure, which pertains to reporting medica) information for insurance purposes, encompasses

rcspondf'nt' smedical rcporL ingerWral
., CX1481Astates

The consent of the patient to release information should be informed; that is , t.he authorizatjrln form should state
unequivocaUy by whom the information might be used , including the requesting company, its representative , or
otherorganiretionre!atetothatrequestingcompany

(These and other related principles contained in ex 1481A- B were adopted hy the California Medica! Association
Tr. 4245- 4254)
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consequences of its release , the fact that such information wuuld be
secured by a third party cunsumer repurting agency which kept

cupies thereuf, was a material fact which should have been disclused
to the consumers signing such authorizations.

254. Autharizatians secured by insurance cumpanies and utilized
by respandent have used language such as the fallawing:

To the extent permitted by law, I expressly waive on behalf of myself and each family
member proposed for insurance under this appJication all provisions of law prohibit-
ing any physician , hospital official or employee , or any other person who has attended
or examined me or them , or who has been consulted by me or them from disclosing
any knowledge or information thereby acquired and from testifying with reference
thereto, and I expressly authorize such person to make slich disclosures.

(RX 666, see also. 667 , 668.
255. The language in such autharizatians wauld nat put the

cansumer an natice that disclosure would be made to a third party
cunsumer reporting agency which, for a portian of the relevant

periad, kept copies af such reparts in its mes and which couid use
such data in connectian with unrelated transactians for which no.

(83)authorization had been given. Consumers signing such authori-
zations did nut give in farmed consent to the disclasure of such
infarmation to respundent" Respundent shauld have been aware uf
that fact, and its use uf such forms was an unfair practice within the
scupe af Sectian 5 uf the Federal Trade Cammissian Act.

256. The extensive changes in respondent's procedures which
ultimately eliminated the retentian uf medical reports, has effective-
ly prevented further unauthorized use af medical information.
257. In any event, respondent, when it secures medical informa-

tian for insurance companies, either in the farm af UMH repurts 

in the course of a claim investigation, is engaged in the business of
insurance. Respondent's acts and practices in obtaining medical
information for jnsurance companies are, therefore, exempt from
Federal Trade Cammission regulatian to. the extent that they are
regulated by state law. (81)

"' E 3ent.iiJJly, there is no cousump.r lrstimony on this print. The finding that this is a materi31 f3d is b,, ed on
jmJing252

"' The foregoing iluthoriwtions were in use by the Occide"tal Life In$uran.ce Compaoy and were furni!'hed to
cspondent('filylorlm,r,S- 57).

"' The findillg that COnSllJT!'rs signing eert,!;n "wthoriwtioBS did not give informed consent when the
JthurizaEon did not name t,he reporting ag""flCY j b:\ ed on tJw confidentiil! nature ufthe $ubject infurnmtion and
\ a revi,'w oftbc Janguagc ill the autnoriz3tion. This compels the inJerellce (,hat the consent given was confined t.o

etraflsactionforwhichth"OIuthori""tionwilsgjyen
Respondent instituted pr0ced\!res tD eliminate retf'_nt;uf) of UMH reports in ovembcr in:" and 

atl' rct"t!tion of claim medirai reports ill December 1975 (Yi,-dings 2:;9. 244)
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XI. ALLEGATIONS THAT RESPONDENT HAS FURNISHED CONSUMER

REPORTS AND INVESTIGATIVE CONSUMER REPORTS TO PERSONS WHO
IT HAS NO REASON TO BELIEVE INTEND TO USE THE INFORMATION

FOR ONE OF THE PERMISSIBLE PURPOSES AS DEFINED IN FCRA
(PARAGRAPHS 16-17 OF TIlE COMPLAINT)

Voluntary Follow-Up Service

258. Respondent formerly furnished a voluntary follow-up ser-
vice pursuant to which it transmitted to ceitain customers to whom
a prior consumer report had been furnished, additional adverse

information on the individual who was the subject of the report.
Voluntary information was not furnished to any customer to whom a
consumer report on the individual had not been furnished previously
(Jenkins 5780- , Jones 5184-85).

259. Field representatives were instructed:

VoJuntary Follow-Up Information is information which we voluntarily submit on a
person upon whom we have previously reported. Any information known to the Field
Representative personaJJy or received from reliable sources, which has an unfavorable
bearing on an individual on whom he has made any kind of a report. should be
submitted; for instance: death, serious ilJness or disease, accident, bankruptcy
proceedings, change in occupation which involves a hazard, arrest for some serious
offense , suits or judgments , fire , fire or theft of car , etc.

(CX 6662-35.
260. The Voluntary Follow-Up Service was discontinued on April

29, 1974 (Jenkins 5781-82). (85)
261. Voluntary information generally consisted of public infor-

mation found in newspapers or public records (Ivey 2005-06; R. Jones
5236; Jenkins 5780-81; Ledum 4663-64; Fuentes 2075- , 2086; A.
Pierce 2.181; Hawkins 1085-86). It was not necessarily limited to
public information, however, and could include " (aJny information
known to the field representative personally or received from
reliable sources which has an unfavorable bearing" (CX 6662-35;
Jenkins 5855).

262. No charge was imposed for the transmittal of voluntary
information (Fuentes 2075, A. Pierce 2596 , R. Jones 5188, Jenkins

.. A oneofresl'olJdent' somcial t"slified.

Q. Might another example fof Voluntary Fo!\ow-UpJ be information on which was developed through a
representative or by a field represent.ative during sub cqucl1t invcHtigations and different reports?

A. (' rtain!y- The field rl'presentative could very wcJj have developed the accident or sky diving or fire. It does
not have to be a newspaperc!ipping

Q. DQC that also apply to mondary savings
A Yes

(Jenkins.5RR5)
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5784). Respondent expected to be rewarded by increased business as
a result of the service (CX 666Z 35) and, the dissemination of such
information must be deemed a promotional device.

263. Insurance companies receiving voluntary information some-
times had a policy in force in connection with the individual who was
the subject of the voluntary follow-up and, at other times, did not
(Davison 2642 , Hawkins 1056 57).

Monetary Savings Program

264. Respondent's Monetary Savings Program was in effect
during the period 1971 to present (RPF 248). (86)Under the Monetary
Savings Program, respondent, in certain instances, transmitted to its
sales force information about the subjects of previously prepared
reports. This was done if it was discovered that an event had
occurred which would cause an insurance company a loss and if such
insurance company had earlier been furnished with one of respon-
dent' s reports which would have allowed it to identify such risk and
rate or decline the application of the subject of the report (Jenkins
5783 , R. Jones 5188, L. Smith 10576, Ledum 4665, A. Pierce
2583).
265. Respondent's sales representatives sometimes used such

monetary savings information as a promotional device to demon-

strate the value of its reports (H. Smith 8434 35, 8443 44; L. Smith
10576; Fuentes 207 4 75).

266. Most of the information transmitted to customers pursuant
to the Monetary Savings Program was of a public nature
newspaper clippings, police and court records, etc. (Fuentes 2086; R.
Jones 5186, 5237; Ledum 4665; Hawkins 1086). Such information
could also, however, be derived from subsequent investigations
(Ledum 4665, Jenkins 5855). No charge was made for the transmittal
of such information (R. Jones 5188, Jenkins 5784).

267. Monetary savings information could be transmitted to an
insurance company which had no policy in effect on the individual
involved. It could have rejected the application on the basis of the
Jriginal report previously submitted (Jenkins 5856, L. Smith 10588
39). (87)

268. Respondent knew or should have known that information
urnished under the Voluntary Follow-Up Service and Monetary
lavings Program was sometimes furnished to insurance companies
rho had no insurance policy on the individual involved or who were

" The Voluntary Follow-Up Service differed from the Monetary Savings Program in that the initiiJJ report
eceding thf' voluntary follow- up did nol identify a risk ora hawrd



U1lR.A 11'1'-.

844 In i Hal Decision

not at that time considering an insurance application on that
individual (Findings 263 , 267).
269. Respondent, under both the Voluntary Follow-Up Service

and the Monetary Savings Program furnished information about
consumers to insurance carriers when there was no request for such
information and , in some instances, to customers who had no need
for the information as defined by FCRA.
270. Respondent, under its Voluntary Follow-Up Service and

Monetary Savings Program, furnished consumer and consumer
investigative reports to persons who it had no reason to believe
intended to use the information for one of the permissible purposes

set out in Section 604 of FCRA (Findings 268-69).

XII. ALLEGATIONS THAT RESPONDENT HAS INCLUDED IN ITS CONSUMER

REPORTS OBSOLETE INFORMATION IN VIOLATION OF SECTION 605 , FCRA

(PARAGRAPHS 18-19 OF THE COMPLAINT)

Employment Records

271. When respondent is requested to prepare employment
reports covering employment experience for more than seven years
and when respondent obtains adverse information more than seven
years old from a former employer, as a matter of established
procedure or usual and customary practice, respondent states in the
reports "In compliance with the FCRA, no additional information can
be reported from this former employer covering employment experi-
ence prior to seven years ago" or otherwise indicates that the Fair

Credit Reporting Act does not permit the reporting of such informa-
tion.
(CX 1445D 23; CX 675U. ) (88)

272. Such stock sentences were to be used only in connection with
employment records (CX 675U). The stock sentence that FCRA does
not permit the furnishing of information covering employment
experience prior to 7 years ago was utilized only in the case of those
reports where adverse information had been uncovered (CX 1445D,
675U). The limiting of the use of this stock sentence to those
situations where adverse information had been uncovered indicates
that its use was intended as a signal to disclose the existence of such
information.

.. There are a l1umber of W1iYS respondent could have apprised customers of Hw JimitatioTlsimposed on its
services by FCRA wjthout signaling the existence of adverse information in p1irticul1ir ellses. One method might
have been simply to routinely provide all users of its employment reports with a brochure setting forth the
rdevant text ofSectjon GI)5 Such a brochure could have heen enclost'd with all reports or it could have been SlJnt to
users of the reports 011 iI one-time hasis
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273 The practice violated Section 605 of FCRA.

Motor Vehicle Reports

274. Respondent sometimes furnished photocopies of state motor
vehicle reports with portions of the report masked out (Answer, Par.
18). Such reports dealing with individual consumers were purchased
from state motor vehicle departments for transmission to respon-
dent' s insurance company customers (Hewey 6514).

275. Prior to April 25, 1971 , 21 state motor vehicle departments
provided motor vehide records containing information more than
seven years old. Some states provided such information as a matter
of procedure; in other states, the systems to prevent the reporting of
such information were not always effective (Hewey 6514- 15). (89)

276. Respondent was aware that such practices by certain state
motor vehicle departments made it diffcult to comply with the
provisions of Section 605 of the FCRA (Burge 4993- , 4996).
277. Respondent, for a period of time after FCRA became

effective, was uncertain whether motor vehicle records were subject
to Section 605 (Hewey 6516). It was not unti 197,1 that the Federal
Trade Commission interpreted FCRA to apply to state agencies
which issued motor vehicle records (Hewey 6532).

278. Hespondent's officials contacted state motor vehicle depart-
ments to encourage them to change their systems so that respondent
would not be provided with old information (Hewey 6517). Respon-
dent' s attempts to have the states change their procedures were not
always successful (Hewey 6518). Respondent persisted in its attempts
to secure such changes (Hewey 6521-22). Currently, no state reports
information over 7 years old in motor vehicle reports (Hewey 6529).

279. Respondent's masking out of obsolete information on state
motor vehicle reports was a reasonable response to the situation
facing it in the case of those states reporting such information. The
record discloses no intent to signal the existence of such information
in violation of Section 605, FCRA. " (90)

XIII. ALLEGATIONS THAT RESPONDENT DOES NOT FOLLOW REASONABLE

PROCEDURES TO ASSURE MAXIMU POSSIBLE ACCURACY OF THE

INFORMA nON CONCERNING THE SUBJECTS

(PARAGRAPHS 2021 OF THE COMPLAINT)

A. Pressure To Produce Protective and Declinable Information and
Respondent' s System of Quality Audits

ITS REPORTS

" Alternatives to the procedure actually fo!lowed, such as rdyping the information On a non-offcial form
would have rnade it obvious that the original rec(Jrd had be"n altered (lIewey 6521)
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(1) Protective and Declinable Information

280. Respondent' s Branch Manager s Manual states:

Actionable Information: This is the basis on which we sell our services. The terms
Protective/Declinable" and "Actionable Information" have become descriptive of the

information we develop for our customers and the terms are used interchangeably.

Insurance companies must have information to properly rate each acceptable risk , as

well as to decline or caned the "poor risk."

(RX 107Z-153; ex 673Z-166.

281. Declinable information is adverse information on the subject
of a report which might cause the company to which he is applying
for an insurance policy to refuse to write such a policy (Bresnahan
583).

282. Protective information is information which is not suff-
ciently serious to make the case declinable but which may have an
effect on the way the insurer rates it (Bresnahan 583)." (9lJ

283. Significant information is used in connection with claim

reports to refer to information that would be helpful to respondent'
customers in evaluating claims (Monarch 8565, 8573). Protective and
significant information are considered synonymous (Stubbs 9279).

284. Selective information is a term used by respondent in
connection with its employment reports. It refers to particular
qualities or skils which would make a person a desirable prospect
for employment (Jenkins 5790, 5858-59; Hale 12681- , 12730;

Bresnahan 692-93).
285, Respondent's normal procedure is that adverse information

must be confirmed by at least two sources (Jenkins 5789). An
exception to the rule occurs when only onc person , because of hiE
peculiar relationship to the subject, has access to the information.
In that case, it is reported with an indication that it came only frorr
the one source. Normally, protective and declinable informatior
from one outside source , which cannot be confirmed, is not repartce
(e.

g., 

Baranek 9713- , 9725-26; Garcia 13131; Fuentes 2030; Johm
tun 12:520). Such information , although derived from a source othe
than an employer, may be reported, however, with a confirmatio
note stating that the information was obtained from only one soure
and the reasons why it could not be confirmed (Horner 9893; Tod
9769- 9788-89; Lowitz 8791-92; Tilden 11817).
286. The general rule, as stated in respondent's Field Represent

tive's Manual (March 1970), is that unfavorable information receiv,

'" The tl' rms "protective" and "declinable" are no longer lJsed by respondent. A current term used
respondent is "features" which combines the concept- of protective und declinable (Lieber 9106)

" All example or this would be an employer (Vager! 12206).
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from the applicant or insured should be confirmed just as carefully
as though received from outside sources (CX 666Z-2 and 3). If the
information is personal, covering health, habits or personal reputa-
tion and cannot be confirmed, then the field representative is to

make a put-up to his supervisor (ibid; see also RX 102Z-3). In
practice, adverse information coming from the applicant himself is
to be confirmed if possible. If it cannot be (92)confirmed, it is to be
attributed to the applicant, noting that it could not be confirmed
elsewhere (Jenkins 5789).

287. Public record information does not need to be confirmed by a
second source (Maust 8278, Vogen 12205).

288. The confirmation of protective and declinable information
may require the field representative to contact one or more sources
over and above the number otherwise required for the particular
report (Garcia 13130- , Getz 12388, V ogen 12205-06).

289. Respondent's determination of whether a case is protective
or declinable is based on its estimate of the action that a majority of
its customers would take. Respondent recognizes that not all
companies take the same action on the basis of the same information
(CX 1029A).
290. Respondent kept records of field representative and branch

offce performance in the development of protective and declinable
information. The purpose was to monitor performance by respondent
and to determine the value of its service to customers (Jenkins 5790).

291. Respondent's field representatives, as a matter of estab-
lished procedure or usual and customary practice, recorded daily on
standardized forms (Form 930) whether each completed report
contained information which the field representative believed to be
declinable" or which he believed contained a "protective feature

:CX 1445D; RX 1012- 155)." (93)

292. Respondent's branch offce managers were instructed that:

. . .

ft)he 930 should be reviewed regularly throughout the month to insure that all
ield Representatives are developing a reasonable percentage of actionable informa-
on. Local management can judge from his territory and the types of cases he handles
I what range this should fall.

kanch Manager s Manual , CX 673Z-169.
293. Branch offce officials maintained on respondent' s Form
!5-A, total figures derived from the field representative s Form
:Os, showing the percentage per month of protective/declinable

" However. many witne55CS testified that ift.he adverse information io; secured from the apl'Jicant , there is 110

:I to seek additional confirmation (e.

g.. 

Brown 7007- , Hilderbrand 120()9, Vogen 12205)

" This practice was discontinued ,J:muary 1, 197(; (Browning 6065- (6)
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information he developed, as

production (Curtis 7148-51).
well as information concerning his

(2) Utilization of Quality Analyses or Audits

294. The audit division of the home offce Research Department
in the relevant period, conducted quality analyses audits. Generally
and traditionally, respondent conducted audits by branch offces and
grouped those offices for regional results (Browning 6054).

295. Such audits measured on a statistical basis, branch offce
performance with respect to the production of protective and

declinable information and the branch offce s performance with

respect to "below standard underwriting" and "below standard
operating"" (Browning 6053 Jenkins 5791,. Sandor 6912-13). (94)

296. Respondent kept historical records based on the quality
audits of percentages of protective and declinable information

obtained by the Company as a whole, by regions and by branch
offces (Jenkins 5790 Fausold 10224- Eldred 11247-48). The
corporate averages were based on analyses of thousands of reports
(Loar 12835- , Eldred 11247- , Golderer 8646) and changed yearly
(Loar 12857; Bresnahan 715; Fausold 10229 , 10244-45).

297. In 1975, respondent changed the audit procedure so as to get
regional rather than individual branch office results (Sandor 6915,
6938). Effective January 1 , 1976, it ceased auditing protective and
declinable information, as well as the below standard operating and
underwriting items (Sandor 6920 6928; Brown 6975- 7002).

Currently, the audits cover source selection and completeness, as

well as report wording and clarity of presentation (Browning 6052-

53; J. Brown 6975- 7002).
298. In the life and health line, a branch offce was the subject of

one or two qualiy audits a year in the period 1971 to 1974 (Sandor
6912 , Hermo 8586). Also, a quality audit of a branch office
automobile reports was conducted once or twice a year in that period
(Yox 8537).
299. Respondent's offcials were concerned with performance on

the below standard operating and underwriting categories as mea-
sured in the audits (e.

g.. 

see CX 1229A- , 1269A, 1127A). However

.. Branch offices might also conduct report audits independently at the local level (Jenkins 5819)

" "

Below standard operating" refers to deficiency in clerical detail (e. ,;., typographical errors) in the report
while .'below standard lHlderwriting" refers to deficiencies in content such as failing to ask certain qU!"stions

(Br()wningfiO :j; Sandorfi913 69Hi)
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quality" to respondent' s employees in this context, referred primar-
ily to protective/declinable information (Hakey 1724-25). " As stated
by the Regional Vice President for the New York Metropolitan
Region in a memorandum to his managers on May 8 , 1974: (95)

Notice the big question mark where it counts the most. In Protective and Decline we
didn t have a single offce listed, and that' s god awful to say the least.

(CX 1290A-B.)
300. The Seattle branch manager who, in a regional Automobile

Quality Analysis , came up with 78 percent of its reports containing
protective information and 9. 1 percent containing declinable infor-
mation was congratulated on his performance in " this all- important
area" (CX 1229A).
301. The only measure of usable information in the home office

audits in the period 1971 to 1974 was the recorded percentages of

protective/declinable information (Curtis 7334- , Moore 10094).
302. The branch offce received no notice of an audit, and the

cases to be sampled were selected by the Research Division (Sandor
(;912, Jenkins 5791).

303. Once the package of cases was received from the branch
office, each case was reviewed by an analyst measuring usable or
protective and declinable information and the below standard
operating and underwriting features (Sandor 6913). Certain audits
measured only the protective/declinable information feature (CX
1123A; Sandor 6927 -28).

:J04. After completion of the analysis, the results were tabulated
and summarized on a cover sheet showing the number of cases
sampled, the dates the audit was taken and the percentages of the
items measured. The entire package was then turned over to the
home offce Operating Department for handling in the field (Sandor
6916, 6918). The audit results were transmitted to the Regional Vice
Presidents by the Operating Department with such comments as it
deemed appropriate. The Regional Vice Presidents then took up the
audits with their respective branch offces (Jenkins 5791). (96)
305. Branch offce performance was measured against historical-

ly determined levels. The branch offces were ranked for the
performance category tested, in upper, middle, or lower thirds. The
ranking was determined by relating current performance of a

" 0".; l1eld n' sen,i\iV1' ;\. ",; inlvrC11ecl by hiH assistant T1L1m,geron April 17, J JI'

. "

Yo" know thZlt the words
lJUailty and dedine are now ynonymous and we ,me being pvid fIn develuping iidjonc\b:e ;I::'"rmalion. . ., (CX

2n).
;illploymenl ":P' tswereiHlCX((:piion (?inding-2 '!i

" Thi prncrdure klS been di coJ,tintl('d (S;;wdor (;921\)
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particular branch office to the performance of all branch offces in
the preceding year (RX 710).

306. The following figures from CX 1254B , a Life and Health
Report Quality Analysis for the Tulsa branch offce in the Southwest
Region, are typical of the statistics detailed in a home office quality
analysis or audit in the relevant period:

1972
Current Analysis Combined Results

Prot. Dec. Cumpleted B.D. Org.

Number of Reports 970

Total Protective 15. 20. 19.

Major Features:

Habits 1.0

Reputation 1.4

Reckless Driving 1.4

Declinable 1.4

% of Protective Reports
Having:

Over 20 points 2.4 1.3

11-20 points
10 points 18. 22. 16.

points 27. 24. 21.6

Under 5 points 54. 46. 51.

Below Stand. U nderw 32. 21.2 19.

Below Stand. Oper. 18. 21.2 16.

# Pts. Graded BSU & DBa

(97)307. In this instance, the Tulsa offce was in the lower third
for all categories, viz. , protective and declinable information and
below standard operating and below standard underwriting (CX
1254B). The foregoing figures show that, in this audit, 70 reports

were analyzed; that 15.7 percent of the Tulsa office reports had some
protective information and 1.4 percent, declinable information. The
respective percentages for below standard underwriting and below
standard operating were 32.8 and 18.6 percent (CX 1254B; Loar

12853). The corresponding figures under the heading 1972 Combined
Results under "Combined BO" are the consolidated figures for the
combined branch offces in the region for the previous year. The last
column

, "

Result Org. " sets forth the corresponding figures for the
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preceding year for the entire organization (Loar 12853- , 12856-57;
CX 1254B).

308. Branch offce performance with respect to protec-
tive/declinable information was included in the assessment of
whether an audit was satisfactory (Jenkins 5818). And, managers
were concerned with passing audits and obtaining acceptable levels
of protective/declinable information (Hakey 1723).
309. Respondent's employees were told in connection with their

appraisals of their unit's performance on audits with respect to
production of protective/declinable information, that it is the

production of such data which sells the service and keeps respondent
in business (CX 778A,''" 1116B , 1187 A, 1254A). (98)
310. Respondent's employees in the field were "extremely sensi-

tive to analysis results-good or bad. They (had) a definite effect on
the Manager s morale, the Manager s individual bonus, and the
morale of the (Employees)" (Letter, August 27 , 1973 , from a Regional
Vice President to a Home Offce offcial , CX 766 , 770).
311. There was considerable rivalry among respondent' s offces,

and everyone wanted to be at the top of the performance category in
terms of all phases of branch office performance measured by quality
audits, including production of declinable information (Loar 12836-
37; CX 783A-F).''' Regions also competed with each other with
respect to ranking in the quality audits (CX 1070A, 1146A).

312. Performance on the quality analysis was a factor considered
in the awarding of bonuses under the Management Incentive Plan.
Branch managers were reminded of this by their Regional Vice
Presidents

g.,

Y QU, no doubt, are wondering how this fine showing wil affect your management
incentive mea.'mrement. It will affect it in a positive way, in most cases , in that I wil
add to your recorded points on quality because of automobile analysis results.

(Regional Vice President to Managers, Western Operating Region on
June 6 , 1974 , CX 1146A; see also CX 1194A and 1269A).

313. Field representative performance on quality audits was one
,. The regional and national reBu!\, in such audits reflect the averages for the year preceding that in which

the audit took p!ace(l,oar 128.56-57).

''' 

E.g. The results can only be termed 'excellent. We scored in the upper third grouping in both protective
anddeclint'

This is what keeps lIS in business.

(CX778A.
co, Sometimes. a Regional Vice President was satisfied with pp.,formance in the middle third (e.

g" 

see ex
130!1C;Hale 12673-74)
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factor among several to be considered in salary recommendations by
the branch manager (Eldred 11327). (99) 

314. If a particular field representative consistently failed to
develop protective/declinable information , he could be subjected to
additional training or retraining (Jenkins 5792).

315. To obtain protective/declinable information , field represen-
tatives were instructed that they should ask the full range of
questions (Baranek 9723; Cooke 9997-98; Landreth 12139, 12150-51;

Saltzgaber 11971-72; Brothers 7432-34; '"' Paladino 8732-34; Zack

8230; see also CX 1229A); see logical sources (Cooke 9988 , Elmendorf
11574- , Huntington 12629- , J. Moss 11048 , Saltzgaber 11971-
C. Smith 8374, Weston 10709); and try to obtain direct interviews

with the applicant (Hakey 1715- , Saltzgaber 11971-72, C. Smith
8374 , Elmendorf 11574-75).

316. The applicant is considered one of the best sources of
protective and declinable information (Miler 11715- , Bresnahan
736, Hakey 1716, Eldred 11249). Respondent, for that reason
emphasized the importance of obtaining direct interviews with the
subject of reports (C. Smith 8372, Bresnahan 718 , Bigham 8600-02;

see also CX 1229A).
317. Respondent's branch managers were reminded in connec-

tion with the quality audits that there were corporate objectives to

be met in connection with the production of protecti ve and declina-
ble information:

The attached will give you a quick picture of the Region s results, as far as this First
Analysis is concerned, and you will note that we held our Protective and Declinable
levels , but we are falling somewhat short of Corporate objectives. (100)

Several large offces failed to show up well , and , of course, this causes the Regional
statistics to suffer.

(Regional Vice President to All Offces-South Central Region on
March 22 , 1972, CX 1187 A).'''

318. Regional Vice Presidents urged their branch managers to
secure suffcient protective and declinable information to qualify for
top third ranking in the audits, and branch managers assured their
superiors of the desire to achieve that goal. For example:

(a) I know you and your people are going to be disappointed with the Declinable of
5.4% in the second round analysis, especially in view of the 14.6(;'0 Dcclinable
achieved on the first round Auto Analysis; but I also know that the personnel in

it has to be tlllked about to our r' ield Rp.presentatives tomakesu re that they fully underst:md that all
qw'st;ong have 10 be agked in all ingta"ces in order to extract the fullest amount of information available On any
given report:. (Brot.hers 74:J2 emvhasissupplied).

,", Declinable and protp.ctivc re uIL for the region in the anii!y is referred to were in the middle and lower
third . respectively: (CX 1187H).
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Albuquerque will immediately set about to make sure the next round analysis
will reflect only upper third ran kings in all categories!

(Regional Vice President, Dallas, to Manager of Albuquerque branch
on October 30 , 1973 , CX 772).

(b) The complete results of the Second Round 1972 Quality Analyses are in. Our
Region , at 19% Protective and 4. 5% Decline, finds itself squarely in the Middle
Third. This is disappointing, and I will tell you why. Our people, as a whole, in
the Northern Pacific Region arc too good to have a record other than in the
Upper Third , and I would hope that you agree with me.

(Memorandum to Managers in Northern Pacific Region from
Regional Vice President on November 13 , 1972, CX 1070A). (IOI)

(c) As you know , the L&H Analysis was completed last Fall , and I have written most
ofyau concerning the results.

I thought you would like to have a photocopy of the master page , showing just
how the South Central stacked up.

As you can see, some of the larger offices are in the Lower Third, and this pulls
our percentuf.es down considerably. Also, some offces that have consistently
delivered a high Declinable percentage are shown in the Middle and Lower
Third , and I would expect that these offces would normally perform at a much
higher level.

This is just informative-you have all received your own record, but I felt you
would like to see how others performed.

I can t help but congratulate Dayton and Lexington as they are in the Top Third
on both Protective and Declinable. Louisville, a large offce , is quite close, and
several other points could have a much higher showing with one or two more
Declines.

The Automobile Analyses are starting to come in now , and I have seen two of
these--both had a substantial Declinable figure (Dayton and HO\vling Green),
and their figures are going to be hard to beat,

Good luck to both of them, but I hope all the rest of you come up with an even
higher showing. As rapidly as I receive the Auto Analyses, I wil send them on to
you.

(Regional Vice President to Managers, South Central
February 13 , 1973 , CX 1222A; emphasis supplied). (102)

Region on

(d) We were pleased with the improvement in the development of protective and
declinable information.

Even though there is improvement in our results , we still have a way to go to
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reach the upper third category which we are definitely trying to shoot for, We
feel this goal is attainable and are striving hard to further improve our results.

(Manager, Miami branch to Regional
Florida on June 27 , 1973, CX 837).

Vice President, Jacksonvile

(e) AlJ of us naturally would like to be furnishing customers with a service that
ranks above other offces and other regions. All of us would like to be in the top
third as we measure an offce and region.

We did reach the top third as far as protective information is concerned. We
missed the top third on declinable by 0.4%, our regional performance for 1973

being 4. 6%.

(Regional Vice President to Managers, Western Operating Region on
September 24 , 1973, CX 1127 A),

319, Field representatives were advised by their superiors that
they were expected to develop protective/declinable information
and, on occasion, they were instructed to achieve specific percent-
ages in these categories or that the percentages which they had
achieved were too low. The following instances are ilustrative: (103)

(a) Jim , I have recently completed an analysis on 55 L&H cases completed by you
between the dates of 3-13-73and 3- 73.

Out or the 55 reports, you had six Former Resident Address Reports on which you
could not obtain a direct interview. You interviewed on 27 for 55% interview.
You had seven protective for 12. 7% protective. You had no declines.

lim. thi.'i is very poor analysis and certainly after alJ of the meetings we have
had and the literature that has been discussed in regards to protective and
declinable and interview percentages, I would have expected this to have been
much better. A reaudit will be made shortly and it wil be necessary that your
figures improve considerably. You should be hitting somewhere in the neighbor-
hood of 70% interview on your L&H cases. Your protective should be exceeding
21 % and your declinable should be exceeding 5%.

You are well aware of the fact that the Home Office will be pulling a Quality
Analysis shortly and if very many of your cases get into that analysis, based on
these reports that I have just reviewed of yours. you would actually pull the office
down instead of helping it. I know you don t want to have that burden on your
shoulders, and I intend to be working closely with you in this respect. (104)

(Manager, St. Paul, Minnesota to one of his field representatives on
April 4 , 1973, ex 1199; '"' see also CX 1200 , a memorandum by the
same author to another field representative to the same effect.
Copies of these documents were sent to the Regional Vice President;
emphasis supplied).

,., The figures of21 percent and 5 percent corresponded to the home offce figure breaking down performance
into upper, middle and lower thirds. The manager, in this instance, desired to achieve upper third performance
(BighamB602).

q qh- 4 5 0 - 81 - S9
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(b) Out of 46 Automobile reports you had only 34.8% protectiv.e information. The
bulk of this was on losses with driving reputation running second. This included
information developed through MVR records and can almost be discounted. You
only had 2 cases containing protective information concerning neighborhood and
environment along with two each of physical impairments and youth or elderly
risks. You had one protective on personal reputation.

Your declinable record was very good with 6. 5% or 3 cases out of the total 46.
These involved losses , two, and one on physical impairment.

(Manager, New Orleans offce to field representative
1972, with copy to Regional Vice President, ex 1180A).

on June 21

(c) Finally during January they were informed that until such time as each

individual mellhe declinable objective (or both the Special Narrative and Special
Life areas, there would be no salary increases for any members of the unit. As a
result every single member of the unit is overdue for a salary increase by at least
three months and some as long as six months. I do not intend to recant on this
area. (105)

They have also been informed that should the results not be vastly improved by
the end of the first quarter of 1971 that their first quarter bonus is in serious

jeopardy and will be cut based upon their qualitative performance. You are well
aware of the Frank Wibber situation , and this has had a telling effect upon the
Specials Unit.

(Manager, Newark offce to Regional Vice President on April 5, 1971
in connection with a special life Recheck Analysis, CX 1283A;
emphasis supplied).

(d) Mr. Philips, in the past year since I have been in Manchester has been rated a
substandard investigator due to quality of his reports. Three recent report

appraisals on substandard work led me to outline the terms for his continued
employment to be immediate increase in quality and more decline and protective
information. To accomplish this he would be transferred to the Keene Sub-offce
where he would come under strong supervision. Mr. Phillips decided he did not
wish to change offices and therefore, resigned. In an appraisal completed two
weeks after he was given notice that he must transfer there was improvement in
report quality and only because of that would I consider him eligible for
reemployment.

("Employee Leaving Company" form, dated September 25, 1972
concerning field representative in Claremont, New Hampshire
;uboffice, CX 1346A-B). (106)

In the Salt Lake City office, the "manager did put out a sheet to each individual
inspector at that time. If he felt you had a low percentage, he would indicate that.
He would say. 'You should be paying maybe a little more special attention to
your questions and getting your questions answered.' The sheets would contain
notations such as 'Your decline ratio is a little low. Work a little harder and try
to get it up a little more. That's about right. Good.' .. (Getz 12395). Field
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representatives in Salt Lake City received such

11onth (Getz 12399-400). 105

sheets from the manager each

(I) On May 9 , 1973 , a San Mateo field representative was informed that one decline
out of 87 cases was not acceptable "and greatly misses the company standard of
4% decline minimum " (CX 1244A; see also ex 1246A to the same effect).

(g)

The manager of the San
organization averages:

Mateo branch office expected his unit to meet the

I think overall , we wil come up with something in these organization averages
that I have been furnished, like four per cent (dechnable information) (Eldred
11259).

(h) A supervisor in the San Mateo branch offce was put on probation when his unit'
production of declinabJe information was considered too low. The manager taking
the action stated: (107)

In connection with my specials quahty survey completed in December where the
unit dropped to 2% special narrative and 4% special service declinable as
outlined in the report quality manual , I placed Mr. Ledum on probation for 60
days as a supervisor, this was in a memo to him on 1-.11-74,

(RX 446B.)

(i) I have received replies to my correspondence of October 18 from all but three
managers. From the tone of the replies it is obvious, and gratifying, that all
managers heard from are very much aware of the need for quality reports and are
already tClking action with field representatives who are not developing the
expected portion of declinable information.

The replies received tell me that the managers have given this a great deal of
thought and are determined to do what is necessary to assure good performance
on the part of each field representative,

Being convinced that managers are already taking action where needed, I will

not at this time, make the completion of a street analysis on low performing field
representatives mandatory for a salary increase.

(Regional Vice President to Managers, Western Operating Region,
November 15 1972, CX 1265; emphasis supplied). (108)

320. A field representative in the San Mateo offce set for himself
(in a consultation with his branch manager) the goal of 6 to 7 percent
declinable and 60 percent protective information to be achieved in 12

months (CX 1524C; Elmendorf 11583; see also CX 1504C). 

'"'

321. In the San Mateo and Santa Monica branch offces , supervi-
sors kept charts concerning the production of declinable information

'" This practice stupped in the SUmmer of 1974 (Geb. 12398)
L06 This !i ld representative s goals were recorded on his Personnel Appraisal Report (CX J524A- E), a form

filed for fi jd representatives which wt're considered candidates fO deveJopmeotal training Or advancement into
management (Tr. 11582)
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by each field representative (Eldred 11244-45; Silar 3932; Miligan
4566 , 4589).'''
322. Respondent's Regional Vice Presidents and branch offce

managers were furnished with a document entitled "Managing
Report Quality" (CX 1352A-1352Z-9; Bresnahan 658). It assigned
point values for various items of protective or declinable informa-

tion. '" (109)The purpose of distributing CX 1352 was to enable local
management to determine whether they had a protective or declina-
ble case (Bakey 163 29). If 10 points were assigned in a report on
the basis of one item, the case was considered declinable; if no one

item was valued at 10 points, then the combined score for various
items had to exceed 10 points for the case to be rated declinable
(Bakey 1641).
323. Respondent's Borne Offce, in reviewing cases in an audit

followed the point system contained in "Managing Report Quality
(Golderer 8689).

324. "(Managing Report Quality) is a training tool. It is an assist.
It is a guide. It is an aid. It is a helper in counseling" and " (it) is an
integral part of the put-up system" when the field representative
tells his supervisor what he has developed (Golderer 8687). (110)

'01 The chart in the San Mate offce was discontinued shortly after Mr. Eldred beame manager of that offce
in early 19n(Tr. 1 124!i)

'" g.. 

ex 1352 outlines the following point system fur personal arid family reputation in thflt section dealing
with automobile reports

FEA TURES

II REPUTATION-

:J.

Personal
a Assoiates immoral , gangs, hoolums, etc.
b Irnmorality- prcscnt and pronounced

c Immorality-pres- mild or past SeVere criticism

d. Domestic difficulty at present (p._g divorce not final if car purchased prinT
to separation -not applicable on OD'

" Arrests or convictions (except Trar. Viol., see point I B 3) (Consider
nature , number , rcc.mcy, ct action , ctc_

(1) If serious and/or recent
(2) If minor and/or in past

f Presently on parole

(1) If for serious offense
(2) If for" minor ofTense

g. Dishonorable military discharge
h. Communist
i- Suspicious fire loss (Car or ot11Crwise)

F"mily-Member of f::mily who does not drive generally criticized
U May be considered for maximum nllmber of points if information applies

to parents of dependent minor insured , or to spouse

(CX 1352V-

INSURED
& OD'

INSURED
AUTO

OD'

OWN
AUTO
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325. It was Company policy that this manual not be distributed to
field representatives (CX 1352A; Hakey 1639). Nevertheless , there
were instances where this policy was violated by local management,
and copies of the manual were distributed or made available in
whole or in part to field representatives (Hakey 1639; Eldred 11323).

326. Protective/declinable information in the form of habits
reputation , and reckless driving information was measured separate-
ly under the heading "Major Features" in qualiy audits and
compared to regional and organization-wide statistics on these items.
(E. see CX 1254B.) And, Regional Vice Presidents brought to the
attention of their branch managers, results in this area falling short
of the organization averages (CX 1116A).

327. On the basis of qualiy audits, personnel in the branch
offces were pressured to produce protective and declinable informa-
tion involving habits and reputation. For example:

(a) When I review the Major Features section I'm pleased to see that you are
substantially higher than the organization on habits information, Far too
frequently in some of the other audits we are missing that item by a mile.
Reputation and reckless driving in Hartford need increased emphasis obviously

(Regional Vice President to Manager of Hartford offce on October 8,
1973, CX 963A; see also CX 1309A, Regional Vice President to
Manager, New Orleans offce on April 10 , 1973).

(b) It is also disturbing to me to see we had no cases with habits information. As much
as we have written and talked about the Indepth Interview and the developing of

habits information we stil haven t gotten the message across in Miami. You
certainly have your work cut out for you in instilling in the minds of the field
representatives that we should develop more than 1% habits information. (11I)

(Regional Vice President to Manager of Miami office on October 1
1973, CX 844; see also CX 1298 , 1306A-C, 1316).

328. The way in which a report was worded had a great deal to do
with how many points it got with respect to protective or declinable
information (Golderer 8689).

329. Respondent's local management, in its concern with scoring
well in the home office quality audits, was concerned with persuad-
ing the field representatives to use phraseology in the reports
facilitating a good score. For example:

(a). 

. . 

We did have cases in the analysis which would have been graded decline
except for a slight change in the terminolof:"' the field representative used.

We will continue to work on terminology with our people. We are developing the
information. We just seem to have diffculty getting the precise wording, which
would put thcd cline across.
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(Manager, Albuquerque branch offce to Regional Vice President on
February 14 , 1973, CX 775).

(b) We notice a continued tendency to use the phrases

, '

it is believed' , or 'sources
believe. ' Try to eliminate this and just give the specific information without these
comments, which tend to disturb the confidence of the underwriter in our report.

(Manager, Albuquerque branch offce to Gallup subofIce on June 21
I972 CX 1565A). (112)

(c) Many of these cases should very well have qualified for decline information but our
investigators stopped just short of answering the final question or glossed over very
detrimental information with a blanket statement stating that the man was a good
driver or had no personal criticism or gave him some other good pat on the back or
fine recommendation which overshadowed good decline information.

(Manager, Manchester branch offce to Regional Vice President on
May 26 1972, ex 1340).

330. Similarly, the Regional Vice President wrote the manager of
the Manchester, New Hampshire branch offce:

Unfortunately, Protective at 7.5 is in the lower third and this combined with your IS.
in the first round gives you a combined of 10. 00 protective all of which are in the lower
third. At the time of my visit to your offce we discussed quality and you had set up a
definite program but obviously this hasn t got the results which are needed. One of the
biggest problems was that when your people would develop declinable information it
was worded in such a way that its effectiveness was decreased. These were usually
such comments as; ' this is the only known instance of driving while intoxicated' or
that the subject had stopped drinking completely three months ago and was now
reformed. (113)

(Letter, October 13, 1972, ex 1342).
331. Certain managers and Regional Vice Presidents did not

believe that the audits were necessarily representative (Hale
12(;76; '" see also n. 113 , 114 infra).

332. The same audit results in terms of protective/declinable
JOO The explanation of the author of the document, th,)t it wa intended merely to ensure that logica! sources

be selected (Tr- !i5:J8- 41), has been considered. Jt doc nol overcome the plain meaning of the document that
favorable comments overshadowing good decline information be eJimin3ted

1'. Subsequently, on October 16 , 1972 . the manager of the Manchester branch offce wmtc hiI' Regio"a! Vice
President, st.ating in pertinent part.

W\C bave made a number of individunl report appraisBls Imd some rehandling on the street for a number of Field
Repre entiltiveR since your meeting and We are tnking closer put.-ups on all protective cases with an eye toward
declines In addition , J am per5on;lHy reviewing declines as marked on 9::\Os rind sending back coaching poinl
where the informati()ndue notqua!ify

(ex 1:!4:m-

, told you earlier , I do not hold a lot of credence ill the figure" thal come out from an audit from
Atlanta, and this is Gni' of'he big reasons lS because when thecase5 are pulled in Atlanta , it. is pu1Jed on Ii dally
ba.'i , Clud not necessarily pulled by a cross section of every individual that yom have in the Branch Offce , and not
r'Ecessilrily geographically of the territory in that Branch Office: (Tr. 12676; Region,,1 Vice President, Gulf
Region)
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information could not be expected for all offces because of differing
geographic as well as economic and social factors (Golderer 8668). ",

333. The percentage of protective and declinable information
which a field representative is able to develop differs by the area in
which he works (Bigham 8603). (114)

334, The home offce quality audit procedure, despite such
differences, measured each region and each branch offce against
organization-wide results for the preceding year (see Finding 305).

335. Due to the sample size involved in the quality audit, it is
questionable that such analysis constituted a valid survey of the

performance of a branch offce m the production of protec-
tive/declinable information at anyone point in time (see Curtis
7279)' "

336. Similarly, because of the sample size utilized in most audits
they did not give a representative measure of the particular items
surveyed such as habits information (CX Il30A). '" (115)

337. Despite the view that a particular audit (81 cases) represent-

ed Drily a minute percentage of the reports prepared by a branch
office, the Hegional Vice President for the Gulf Region, advised one
of his managers ofthe branch on the basis of that audit:

You did an outstanding job under Major Features in developing reputation just
about twice the Company average, but you dropped the ball on Habits information.
This is the area where we definitely need some additional work.

(CX 1306A-C, memorandum dated October 3 , 1973; Hale 12711- 12;
emphasis supplied).

'" 

;ven within thf' confin!os of 11 particular borough of New York , there is a wide spectrum of people and
information (Golderer!!668)

The reason they quit lmaking home orlce quality audits) was because they felt that taking 50 reports,
pulling ;,0 Life reports out ormy office this week and then saying-that is the results ofyonr ,,(fCf' , it is the resnJts
only for those 50 cases. . " (Curtis 727Y). Under the circumstances

, "

An audit was kind of like the luck of the
draw. One time you might have an outstanding results , !lnd six mont.hs later with the slime people the r!osuJts
would bedifferf'nt," (ibid)

'" As noted by One Regional Vice President

I stilJ do not feel that one analysis gives a fair measurement of information being devejo d on one fe!lt.ure such as
habitH , when we measure only 100 to J50 reports , and when our orgal1in'tion average runs only one such report to
every 100 cases, Habits cases are not necessarily developed On a regular schedulf', An offce might go a week
withoul developing a protective habits case. rrthe caJ;CS for lhe analysis are taken duringlhat week, thentheorrce
would sbow up with zero prot.dive On habits

'ThethoughtthatIwanttoconveyboilsdowntothefaetthatIdo not tee! that I can look at one ana!ysis and S3Y
that an offcI' isdo;ng a good job or !I poorjobofinvcstig"ting, Where I accept region resu)tsas be;rJg fairly
irJdicativeof th'J type of!;crvice being provided from t, be region, it is mOre difficult to accept the individual offce
rneasuremcntasanaccuratf'meaguremcnt

(Regional Vice President , Weslern Region to Vice President Operating On S..pt.,.mber 27, ID7: . ex ll::OA-
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338. On April 10, 1973 , the same Regional Vice President wrote
the manager of the New Orleans office as follows:

Dob, our Auto Decline since 1971 has retrogressed
going to be upset about the attached audit.

pretty badly. I am sure you are

There were 161 cases involved, and not one habits case among the whole lot. You had
only 1.9% impairments , so you can see under these major features that there is a lot of
work to do- (116)

Bob, I would like to know what you arc going to do as far as Report Appraisals and
Field Representative Case Handling Appraisals are concerned. You need to deuelop a

'get tough' attitude with your people.

I would not be as upset if either of the Auto audits in 1972 had been good, but the
history in New Orleans for the past 1 112 years has not been good. As I said, I would
like your specific plans for showing improvement.

(CX 1309A; emphasis supplied.

)'"

The manager in question was told he needed to develop a "get tough"
attitude, although it was not possible to determine on the basis of 161

cases, what would have been satisfactory performance on habits
information (Hale 12671-72). '" (1 I7J

339. Up to January 1 , 1976, respondent conducted audits of claim
reports, measuring performance with respect to significant informa
tion and below standard features (Trotochaud 6457 - , Stubbs 9282;

CX 849A-E). Significant information, if 40 percent or less, was

considered unsatisfactory in 1974 (CX 1498).''' The level of satisfac-
tory performance changed periodically (Stubbs 9279-80).

,,' Theman::! errep\ied'

We have embarked upon a stronger program of Quality An"lysis aJongwith Inspector TUlining & Performance
Reviews, AI! of my peop!" ar!' aculely "ware of the need to dig deeper into AUc'Jmohile reports partiwbrly in thos,!

Clreas involving major features ofhabi!. rcputat.ion and impllir melltinfur",ation

AI! personnel afe also fu1!y aware of the fact that our jobs hinge on the ahility to product, go",j quality information
ofhenefit to Autmnobi\e insurance company , if we are going to continue ",:!king report.,; of this type

(CX I:JIO, memorandum dated May 22, i!Jn).

". "

Q With Hij ""51'S involved in ihe audit , is it possible for you to state what would have been a satisfactory

perform,meeon habits' iflform"tior1"

A AbsoluteJynol."

(Tr.126n).
,,, Protective afld significant informati'JI were cotlii.dered the same thing (Stuhbs n27!1).

Profil" in effect in 1!J74 Was

The C\aim Audit

SIGNIFICANT INFORMATION HELOW STANIMIff)

Frofessional (;00% & Ahove Profess.nnfll SO,/, & Less

Superior SO,O% to hOO,:J SUI",ri,,!" lOI)Ck to !).fJ%

GDod 400'7c, to!'O O'l Good 1KO'l to\O, O'7c

UnSlitisfactorv 400% & Below IJn.""tisfa ..ory 1(:1% & Below

(('

(1111;11"('
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840. The use of audit results measuring individual branch offce
performance with respect to production of protective/declinable
information and the ranking of individual offices results in relation
to organization-wide averages had the potential for inaccurate
comparisons because of the disparity of results which can be
expected among otEces due to differing geographic and economic

factors (see Findings 882-84). The system, therefore, had the
potential for generating pressure for increased production of adverse
information on the basis of invalid comparisons and , therefore, was
unreasonable. (118)

841. The audit results with respect to individual branch offce
performance on production of protective/ declinable information
were based on small samplings precluding assurance that the survey

results were representative for the office measured (see Findings
385-86). Utiization of the system had the potential for generating
pressure to increase production of protective/ declinable information
on the basis of unrepresentative data and was, therefore, Unreason-
able.

842. The quality audit system with resultant pressute to achieve
high scores in tbe production of protective/declinable information
also had the potential for generating pressure to eliminate from

reports qualifying statements, pertaining to adverse information on
consumers, which could affect the manner in which such reports are
construed (see Findings 829-80). The quality audit system was

unreasonable on that score.
848. Respondent's system of quality audits which ranked a

branch offce s performance in the production of protective and
declinable information against all other offices in terms of upper,
middle and lower thirds computed on the basis of organization-wide
figures for the preceding year impliedly set quotas for the production
of such information. 118

B. The Effect of Factors Such
Pressures on Report Preparation

As Production Quotas and Time

344. Salaried field representatives, by virtue of the compensation
system in effect, had a quota of so many cases to produce in order to
cover their salaries and expenses. The required production per field
representative varied depending on his reporting standard, salary
and expenses (Findings 102-29). (119)Part-time field representatives

(As.istant Vice f'reside'1t-CI"i", to Region!!! Claim Sup"rvisors on f"bruary 12, 1 J74 , ex 149 )- According to

respondent"s Vie.. Prl'siden! for Cbirns , an office would be considered substandard (Tr 645 ) if both significant

inforrnatiooandthel1Plowstandardit..mwereb..lowacertain lev,,
"" This finding is corroborated by respondent"s use of numeric") ratings to define sati factory performance

underclaimlludits(Finding:J:!9)
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however, did not have a production standard or quota (J. Moore
8875).

345. Field representatives, on a daily basis, filled out the "V 01-
ume Control: Performance Objectives" section on the Form 930
computing their production quota and comparing actual achieve-
ment with their objective (Farra 752; CX 542).
346. Respondent's branch management was concerned with field

representative losses, insisting that they be made up: 

g.,

We are insisting that those field representatives who have an accumulated loss make
every effort to make this loss up in October, even if it means working Saturdays.

(Manager, Miami Branch offce to Regional Vice President, October
, 1973 , CX 835B; see also Fuentes 2036).
347. It was the practiee of the former manager of the Dearborn

offce when a field representative fell behind in his performance
objectives for the month to "Give him a boost or a kick and possibly
assign him an extra case per day or whatever it will take , whatever
is necessary to bring him into the black" (Tr. 656). When his offce
was in financial difficulties, he wrote his Regional Vice President as
follows:

Field Rep losses continue to be an extremely costly item and all of my supervisors
have been put on notice that I will not tulerate any more Field Representative losses
without very good reason.

(Manager, Dearborn branch offce to Regional Vice President
November :JO , 1973, CX 910). '" (120)

348. Time Service was another factor governing the pace at
which field representatives were expected to work. Time Service was
essentially the standard whereunder the branch offce had a set time
after receiving an inquiry or request for a report, to complete the
report and mail it to the requesting customer (Hakey 1562; RX 107Z-
144).

349. Time Service objectives are determined for each office; these
vary from time to time and place to place. The Regional Vice
Presiden t has discretion to determine the Time Service objectives for
each offce in his region (W. Matthews 5577). Different objectives
may apply within a single offce which covers both urban and rural
territories. The objectives are based on historical experience and
reviewed regularly (W. Matthews 5569- , 5575; Eldred 11212- 13).

350. Time Service objectives for branch office business in larger
". The offce , at the time this memorandum W8S written , was "obvious!y under !inancial stress. '" The manOlE(er

in question explaint'd. " If you "bnned to meet p"pense and make your monthly cost and four Or five inspectors
had a lotallo of $800 Or $1000, it would be virtl101l1y impos iUlc to meet your co t objective:11 a br;mch offce with
a sizable inspC'ctor!oss " Cl'r. 643- 1).
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cities are established in terms of the Time Service index (W.
Matthews 5567). For example, the objectives for the Miami branch
office in 1972 were as follows: for life and health reports, an index of
1.74 with 96 percent of reports completed within 4 days and 99
percent within 6 days; for employment reports, an index of 1.74 with
96 percent of reports completed within 4 days and 1.99 with 92
percent of reports completed within 4 days and 98 percent within 8
days; for property lines, 90 percent of reports completed within 6
days and 98 percent within 10 days; and, for claim reports, an index

of 2.99 and 90 percent of reports completed within 6 days (CX 506D).

351. Time Service objectives in suboffces are lower than those in
branch offices because of the lower population density of territories
served by such suboffces. Similarly, Time Service for work on
certain circuits covering rural areas are lower than for local work
(Hakey 1562-63; Jenkins 5788, 5858).

352. Branch managers were told that "fast time service can be
maintained through aggressive leadership and daily inspection of
the speed of the service. Time is an essential and marketable
element of our business." (I21J(RX 107Z-144). Records were main-
tained to measure an office s performance in this area (ibid). 120

353. Branch managers were held responsible for ensuring that
Time Service objectives were met. '" (122J(Bresnahan 635- 36). More-

over, meeting Time Service standard was one of the criteria

\20 Objectives for clearing local reports are expressed in terms of

1. Time Service Index (TSI): A statistical expreHsion of the percent."Jge of reports cleared within an established
deadline

2. Percentage o(CrlHeS Cleared hy Deadline.
Both measurements gauge the fIow of cases through a branch office and indicate the acceptability of time

service
A st."Jndard maximum deadline has been established for each line of service for instance, 4 days for Life IInd

Helilth , 6 days for Claim. Since these are maximum deadlines , the measure ofOow (Time Service Index , or 'TSI') is

more vitally important beCiluse the lower the index , the fm\ter the ovewll service.
TSI is computed by subtrilcting the accumulative percentilge of cases cleared each day within the dE'"dline

period from the maximum number of days in the deadline period. l"or example , if 100 1.&11 cases are received today

(the fin;t day) and 30% are cleared toay, 60% by tomorrow, 80% by the third day. and 100% by the fourth duy, tbe

TSr would be computed as follows

30 +
::10 TSI

60 + .80 + 1.00)

(RX lO7Z- 144.

,,, There Were numerous variables which affected whether Time Service objectives werE' achieved. Among
them was the prerequisite that the office be properly organized. It was necessary to have a suffcient full and part-
time investigative staff to handle fluctuations in the volumE' of husiness (Curtis 7178). In addition , an office had to

have adequate supervision of the investigative staff to meet Time Service objectives. Daily controls needed to be set
up to ensure that field representatives were dictating out and handling their cases on a daily basis, and the

munager had to ensure that the stenograpbic unit was prop",rly organized to get the dictation out on a daily basis.
Measures had to be taken to ensure that rf ports , after they were typed , were reviewed the same day and mailed

out to the customers. It was also necessary. in this connection , to provide that the reports returned to the field
representatives for correction or "dditional work were handled the same day that they were returned (Curtis 7178-
79).
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considered in computation of the managerial incentive bonus
(Bresnahan 575; CX 1353A-H).

354. Branch office personnel were under pressure to meet the
Time Service objectives set. For example:

(a) You have a previous letter from me concerning Time Service, but just in looking
at your 1205 for the month of November I hardly see why it was necessary for so
many cases to get old.

Jerry, we just cannot jeopardize the service with this sizable volume of business
in order to locate people.

I am expecting you to get the service in Ene promptly. Whatever is necessary
must be done.

(Regional Vice

1973 , CX 832B).
President to Manager, Miami offce, December 5

(b) We are already in trouble for .June as far as the movernent of suo-office Life
business is concerned. (123)

I am sorry to find it necessary to ask for special attention to the Life business so

early in the month. . but it is impemtive that we eliminate any over 4-day Life
cases for the remainder of the month , if we are to reach our deadline objectives.
Unfortunately, we have already released as many over-deadline Life inquiries as
the objectives will allow for the entire month.

I know I can count on your assist. I: :,here is anything we need to help you from
here, get on the phone and call me.

(Manager, Albuquerque branch office to suboffce, June 5
819).

1974 , ex

(c) . . . I desperately need your help and assistance, most especially in the area of
thoughts and ideas which will enable us to meet our time service objectives in
April of 1974.

. . . I can t emphasize with yOll enough the great importance of meeting our
objectives.

(Manager, Dearborn offce to Supervisors , March 26, 1974, CX 1515).
355. Field representatives were required to give explanations to

management if cases become overage (Zack 8220-21). In the Salt
Lake City offce , a case became an expedite when it was 3 days old
(V ogen 12242-43).

356. The amount of work which field representatives were
expected to do on a particular case was governed, to some degree, by
the price of the report. Respondent expected !leld representatives to
not "overwork" cases. For example , if the field representative had
contacted two sources in a single fee case, he should not go to a third
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simply to make sure he was right. In respondent' s (124)opinion , this
was a question of economics in terms of the price of the report

(Lieber 9110- 11; '" see also Johnson 12283- 86). If a field representa-
tive had a tendency to dig too deeply, this would make meeting
production requirements more diffcult (ibid).
357. There are numerous variables determining how many cases

a field representative could produce in a normal workday of
approximately 8 hours. Ilustrative of tbe practical problems facing
field representatives are the following: (125)

There were very many variables and you could get into situations where, let's say,

you are getting detrimental information from one source , well, how long are you going

to take to resolve that issue? Supposing they give yOIl reaJly bad information , the
obligation to your company, to the consumer, to the client, if you really work at it , you

might spend 45 minutes working that particular case and there goes your average
right away. Or you can ,go into an area where you can t find a single source you talk to
because they work every day and the person might be home as a babysitter or she
doesn t know the people. Then that' s a different case. Or you go out and you go to
Northwest 17th Terrace and the case was supposed to be handled at Northwest 17th
Place because the customer made a mistake in wriLing up the address. Then your
average goes out the window. Too many things that do not happen according to the
books.

. . . (I)nformation is not easy to obtain and you have to work at it. If 1 go meet him
for the: first time he may not be able to tell me the information on a given person. He
will give me al1 the information he knows which is favorable but you first have to at
least establish some sort of a rapport with me in order to confide in me especially if it
is personal information and that takes time. Also, you may knock on the house and
t.he lady wil say, I' ll be right with you , I' m on the phone and you ve got to wait until
she finishes or if she is giving the baby his milk you ve got to wait or someone calls
and interrupts yOIl while you are making your interview. Those are the f2ctors that
would in this way enter int.o the case.

(Fuentes 2043-44). (126)
358. It was more diffcult for field representatives to produce

cases in some geographic areas than in others because of factors such
as, the distances to be traveled in order to make the requjsite
investigations and the greater or lesser willingness of people to give
information in different locations (Shaffer 8402, Matthews 12800-

01).

'" Tin: COURT: Wh"t do you mean by overworking a case?

THE W!TNF:SS: He has the compJete informar.ion from two !ogic j wurcrs alld he sees a third r;ource , becaus

be feels in his own mind , I just want to rnak clilmn ,;ure that I hilvc thOlt inform'ltion corrt'ctlj'
THE COURT: Would this be primarily when h.. dir;s up adver (' information?

THE WITNESS: A gut feeling. An indica ion , with two O'lrC"S he cllro.j"s it to;) third SOLJn: . or a fourt.h source

Bl\t, h""r", it comes down lo the cope of the iavp tigalion. A five dollar report has 1I certain scope of invesiiglltion ar;
compared tOll $100 000 life report wlJich has a broadec ocope and il.wouldheexpectedt.uhecarriedl'urt.her andthe
man is carrying his inve tigation actlJ !I'y beyond thc scope of that par:ind,lr report , beyond what could be
consideredr",,,sonab!eeffort

THE COURT As to the amount t.hat is being paid for the report?
TilE WIT:\ESS: Yl'R

Cfr. IIO- 11)
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359. The ability of field representatives to produce reports was
also affected by the manner in which an office was managed. It was
diffcult for field representatives to do the job in an office with poor

leadership (Beckett 10965). Whether a field representative could
meet his production standard in a 40 to 45-hour week depended to a
considerable degree on the management of the offce and the
production climate in that offce (Lieber 9019- , 9071-73).''' The

overall quality of the management affected the quality of reports
more than anyone specific thing (Brown 6977). (127)

360. In addition , the ability of individual field representatives to
prepare reports varied (Lieber 9126). Experience was a factor
(Pregler 9222-23).

361. In short, the field representative s ability to complete a

certain number of cases in a given period of time depended on his
own ability, the type of cases assigned '" the characteristics of the

area within which he worked and the organization of his office. The
"cd to put in overtime was a function of these variables and the
flow of business.

362. Field representatives were told to record the amounts of
overtime which they incurred (Lieber 9048). Respondent's field
representatives, however, had little economic incentive for recording
their overtime. 125 As overtime increased, the field representatives
compensation on a per-hour basis of effort decreased (see Finding
104). In addition , recording overtime increased the field representa-
tive s salary and expenses and thus, increased his required produc-

'" We!! , the produdive effort of people is dependent upon work-flow in a branch offce. Work should be
worked up in a manner that will permit the field reI' being 3Big-ned his work early enough to /neet what ( onsider

to be ,m equitab!1' balance of out.ide investigation work and inside office work. J look at a framework of five and a
half to two and a half; five and 3 half out , two and a half in, Or six hours out and two hours in There has to be work

available , and t.his entails managing the mix of business and the placing of staff There must be a balance of
oq:;anization , st.lff in balance with the now of work, This must be tracked , find this is a basie function of
management. , tracking vulume, trends by lines of service , and relating volume trends and mix in terms of do1!ars

re!atingtodt!termineproductiveeffortsorpeop!e
Those are t.he basic ingredienL5 of adequate production in a nornml day- Given those ingredients , yes- If any of

these ingredient.5vilry, then the pressure on thefirJd rcpwould vary if) direct proporlion as to how close the office
C:UIICS to this structure that Ijustdescribed
(Tr, 9020-2l).

", See Setion 1I SlIpn'-

,,' Asonebranehmanagerexplained

Q Are some people int.erested in working Saturday fOfovertime pay '
A Heavens no , not with our company
JUDGE VON SH.AND: Why not?
THE WITNESS: Becaust' the overtime is figured for field representative different than that. overtime figure for

aurol'eratingemployees!lnc!tnsidecleric::!emf)!oyees
JUDGE VON BRAND: No time and a half!
THE WITNESS: That is right

(Curtis 7271-72)
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tion (Hakey 1734; Chambers 1940 , 1945; Clufetos 2291; Ledum 4698;
Silar 3905). (128)

363. Records of overtime in excess of 10 hours a week were
questioned by management (Jenkins 5723 , Fuentes 2089-90). Many
field representatives chose not to record overtime because of the
economic disincentives involved (e.

g., 

Ledum 4698 , Chambers 1954
Monson 3252-53).
364. Respondent's overtime system is inherently, economically

unattractive from the field representative s point of view (Finding
362). It is, therefore, in the salaried field representative s interest to
produce within a 40-hour week enough cases to cover his salary and
expenses as well as to earn a 20 percent bonus. As a result, the less
time he spends per case, the greater his per-hour compensation for
his efforts. Similarly, in the case of part-time field representatives as
well, the less time spent on each case, the greater their per-hour
compensation (Hile 4529).

365. The reporting of overtime could also affect a branch offce
reporting costs adversely if a field representative had lost on his
reporting standard. In short, if a field representative had trouble
meeting his expenses and listed his overtime, this could increase his
own diffculties and, to that extent, it could adversely affect the
finances ofthe branch office in which he worked (Monarch 8571-72).

366. To complete their reports , field representatives were re-
quired to contact the number of sources required for the particular
report and to obtain the time coverage prescribed (Section II supra 

Respondent has prescribed procedures to be followed if the requisite
sources or time coverage cannot be obtained or if Time Service

cannot be met.

367. If a report cannot be completed within the Time Service

objective, the field representative is to confer with the supervisor.
The case may be held over for completion , and if it is, the customer is
to be sent a Form 58 notifying him that the case wil be delayed (e.

g.,

Vogen 12209- , Volrath 10991-92). (129)
368. Field representatives unable to obtain the required number

of sources of information for a report after consulting with their

supervisors, are permitted, under Company policy, to complete the
report with less than the required number of sources. They are to
state in the report the number of sources obtained and the reasons
additional sources could not be obtained. The customer is asked for
leads if he desires additional handling (Burge 5020-22; Browning
6064; Saltzgaber 11970, 11993; Tew 13357). In such circumstances,
field representatives receive production credit for preparing reports
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with less than the required number of sources (Baranek 9696, Eldred
11215- , Zack 8260-61).
369. If a field representative is unable to obtain the time

coverage for a report, he is authorized under Company procedures
after consulting with his supervisors , to write the report with the
limited time coverage obtained, stating in the report, why full-time
coverage was not available and asking for leads if the customer
desires further handling (Baranek 9696, L. Jones 10446- , Tew
13355- , Chambers 1923). Under these circumstances , field repre-
sentatives receive production credit for preparing reports with less
than the required time coverage (Baranek 9696 , Hilderbrand 12008-
09).

370. Successful interviewing by field representatives was not a
pro forma matter. To do the job properly, it was necessary to
establish rapport with the sources contacted. As respondent'
Branch Manager s Manual stated, field representatives, in inter-
viewing during the course of an investigation, needed to be highly
sensitive to the more subtle clues and remarks of the source
contacted as well as "to the behavior, perceiving their implications
and adapting (their) own approach and conversation accordingly.
(Field representatives) must know when to talk and whe!l to keep
still, how to word (their) questions, and how to listen. "'" (RX 107Z-
:J). (130)

371. In addition, respondent's investigators were instructed to be
objective in distinguishing facts from opinions (CX J 504G).''' This
was important in subjective areas such as habits information
because " (i)n the field, it would be very diffcult to get three or four
people that may concur on something anyway. " (Hilderbrand 12035).

372. Prerequisite to a meaningful interview was the selection of
logical sources to be contacted. "A logical source is one which by
reason of position or association with the subject of the report is in a
logical position to give the information desired. " (Field Representa-
tive Manual , RX 102W). Field representatives were admonished, 
is how well the contact knows the subject of the report that
determines the qualifications, not how well the Field Representative
knows the contact. (ibid; emphasis in original).
373. Respondent's field representatives and branch othce man-

agement were under pressure to develop protective/declinable
information (Findings 317- 327).

". Re pondent' s Branch Manager s Manual alsv stated that fI sen e of humor " is II pow"rful instrumcmt in
developing" warm , friendly relatioti hip with sour " and " OIl" u! the must pertinron;: personal in;'"rm"tion is
s",.dwiched in betw(,,,n humey re!';ark ilnd other small talk_" (RX l07Z 4)

'" Resp(mdent. iejd Repre p.I1tative Manua! in truds

. "

Rumors , gr'S8ip. and scandal must be sifted. (fiX
l02Z- 17)
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374. It was necessary, if protective/declinable information was to
be developed, that the field representative ask the full range of
questions '" and see logical sources (Finding 315). An interview took
longer if the full range of questions was asked (Paladino 8771).
Securing adverse information could also increase the number of
sources which a field representative was required to see in order to
obtain the necessary confirmation (Fuentes 2043). (131)

375. All other things being equal , it took longer to develop a case
with protective or declinable information than a wholly favorable
report (Elmendorf 11594- , Moss 11036 , Lindgren 11454 , Hilderb-
rand 12037, Guse 12066, Saltzgaber 11987-90).
376. In the relevant period , the telephone could be used as an

adjunct to the field representative s work in the street (Brothers

7406; see also Section X). But it was the field representative
primary function. . . to work on the street with the goal of getting

face to face information from our sources" (Brothers 7406)'" The
determination of whether resort to the telephone was necessary was
to be made by the manager or supervisor (Larson 125J 5). An attempt
to clear the case on the street was to be made first (Johnstun 12286).
(132)

377. Field representatives in the local unit of respondent's Boston
branch office were unable to complete the number of cases per day
necessary to satisfy their production requirements in compliance
with Company procedures (Hakey 1597-98, 1(;04 , 1741)'" It was not

co, Tl' assist the fieJd reprl'srmti!tive in asking the full rangeofqueH t;0115, he W3S given a note form for each
rpport which (:ol1t";rH,,.1 the 'juestions to be :Jskpd for that pr.ticular type of r"port, The note form had blal1ks for
re.ordiug the information obtained to be transcribed latpr. The 110te form fundi()n"d as a reminder or checklist to
assme th"t the field representative did not miss any pertin!ont qLI!ostions (Jenkins 57, !J:-, Brothers 7102--
Curtis 7127- , Bend('r7ij6. r;6).

". S also Larson 12"1,, "The usp of the tdephone (in preparing regular life Ur C!utomoh;le rcportsJ at that
time was not an accepted part of our procedure or normal 3divity of ha'1dJing report , But we did at times us., the
telephone when we found il necessary in order to contact the imJividual involved.

A memorandum in the relevant period also indicated that te!ephon'" use was to be limited

In connection with th., other cases , Roy, the scope c::II!s for persal'u! interview ofa minimum of two sources.
As you know, this can be intervipw on an outside source, two outsid,. 50\lrel' , N, The fact thllt we
pcr!;onally S3W only am, out.side source and then used the telephone rcduc(cs th" copC'. ft ..Iso doe not fill
our customer commitment. I was frankly a little surpri!;ed "t Mr Bigham s comment that if the telephone
sources had not been identified by the H 'j'" that no one wo"lJ h"ve known. Pur;e 47 of the Inspector M"nu,,)
instructs that sources be so identified. Further, an of OUr Marketi.-g studit's develop that l-abil-s
Reput"tion , IJazardous S!)()rt., and Drugs are lhf' usable information fl"ature or Life customers. While
telephone interviewing can prorluce Health Jnfonnation and firm lJP Identity features , you may lIgre€ that
in thc long run it doesn t du much tv secure additiQn : infcrmatior: in dmse are,," most used by cu tDm€rS

(Asbi tant Vice President-Operating to Rev,innal Vice Pr,, ident-OpcHlting, July 2:' , 1\J7:-;, ex 1217 A)
." Mr, Hukey Rtated , on the h,isis of his computation

, ..

(tJo brto"ir ' ven , an individual would r.uve to do a
minirr1lm of 18 reports per day to make full l:onlJs, hetween 20 and a half and 21 reports" ,j"y" (Bakey 1.'i9

po!1dl'tlt i"troduc"d fI computation (RX 484Z- l .) shQwing that 14. 6 cases (I day were f,eeded to meet the
prorl'-ction ste.ndard: 1", 7 casps to make a bonus of 10 percent and 16,!) cas!'s to m;)ke j"u)l bonus, RefiPQndent
contends Mr. Hake) !'reed in o'Jcrstatinf, the applicable sa!ary" welJ ,I;; miteage and steno expenses. The Baston
bnmch mani!v,er s e tirnat" for the period 1 )(;8.- J8' 14 falls somewher betw!'"n Me. Bakl'y s and (('spondent'
comput3tl'J!1s. HI, "htirnaterJ the aven.ge field rqnesentarive "w(mld prubably handle abuut 16 r,"pnrU; a day

(Cuntirwed,

336- J115 () - 81 - 
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possible to see two logical sources on every report, although field
representatives might contact many others (Hakey 1604-05). The
biggest problem in this unit was taking the time to ask a full range of
questions (Hakey 1717). (13:J)

378. A field representative in the Claremont, New Hampshire
suboffce who desired to achieve full bonus "which you needed. . to
survive" produced 23 to 24 cases a day (Crepeau 1754). He varied
from Company procedures by using principally central sources and
rarely filling out the note form (Tr. 1760). He needed 20 single fee
equivalents a day to meet his production standard (Tr. 1778).

379. A field representative in the Baltimore branch office felt it
was impossible to do the job as he was required to do it (Wines 388-
89). He faked outside sources in the reports he prepared (Tr. 455, 458,

460-61).''' And, had his cases been rechecked , he would have been
fired , because there were many such instances (Tr. 455). 

380. A field representative in the Marietta, Georgia suboffce was
assigned 18 to 22 reports a day in order to meet his production

requirements (Chambers 1929-30). He normally prepared 19 to 20
reports a day (Tr. 1939). This individual was unable to prepare such
reports in accordance with Company instructions in an 8-hour day
(Tr. 19:38-39). In order to prepare his reports, he had to work a 50 to
55-hour week, but he did not report the overtime because his
production quota would have been increased (Tr. 1940). (134)

381. A field representative in the Columbus office in the period
mid-April to mid-August 1972, whose goal was 18 to 20 cases a day,

average , sometimes 17" (Tr. 8235). Even accept;!!fi respondent.s calcu!alion , the difference is not so g-rcat so as to
vitiate Mr. H key s testimony bast'" "n his "Kperience as:l finjtline up..rvisor Moreover. his testimony regarding-
the diffculties il1 producing ,"ports was not confil1ed pmr.isdy to the 18 to 21 figure He stat.ed

It wOldd be physicaJ!y impossible for ao individual to take out 18 reports or 21 reports oCllnywhere il! that
vicinity. Jeavn the offce between 12 and I o "lo(;k in th!' afternoon clld see a minimum or:J6 people and drive
from ot1e location to another, confirm untavorable;nformatiorl and see good cl"se logical sources for the
prescribed periodoftime. ltisphy ir.a!!yimpossible

(Tr J!;04:emphas;i;suppli..d)

!n weighing computations such as RX 4H4 agaillst the testimony of the witnesses. it should be further noted that
suchcalculalionsutil;"ingdeviceo5ur.h as applying national inquiry va!uestopart.icularl1ffcesareapproxirna-
tions, (SeeCase. J22. flHHS.S!))

In a l1;ce art'a, if t!", property Wf!5 well kept this field reprf'ental.ive would simply assume lhe good

reputalionuft,hc.wbject(Tr, :8H-RH)

'" Ther" is disparily between the witness ' estimate that he prepared 1.' to 17 single fee property reports a day
;n 1972 (Tr. :11'2. 421) and respoodent.s ciilculat;ons inRX 48::1. According to this computat.ion, he averaged 1:J.7
reports a doy in the period wit.h monthly averages ranging from 12. 2 to l5.1 r ports a day, and he needed un
werage of 12,!; reports a day to meet his production requirements, the monthly averages ranging from J7 to I:J.
eport.s a day (RX 48:3\1 . 2), Th", differences between the witne ' test.iTIo"y and n, pC'ndent. s computations are
lot so great thal hi! te ti""H1Y nced tu be disn::g3rded for thal reason, There is no di pute thM. this field
epresentati'/e faked sources (Tr , t,;iH). ln t.hiscounection , the record aboshows that his superiors iorsome time
lad heen un ""ticl' that he had bel'\! ' consist llUy p(Jradir. in his work haiJitH" (RX 4S:JA) Mal1af,ement knew Or
ht.lild have known that he needed dose 5IJpervision
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was unable to complete his assignments in accordance with Compa-
ny instructions (Pollard 310, 316, 349).''' He falsified sources
consistently in order to facilitate production; such faking may have
been on the order of one out of 15 cases (Pollard 316- , 355-56). He
faked sources in clean i. e., favorable cases and never faked
derogatory information. He also falsified time coverage'" (Tr. 318,

320). He used the telephone to conduct interviews, although use of
the telephone was discouraged (Tr. 317 , 388)'"

382. A field representative in the Dearborn office in the period
January 1971 to April 1971 , was unable to prepare the cases assigned
to her in accordance with Company procedures (Woicik 2868-69).'''
She listed outside sources not seen on reports 40 percent of the time
in those instances where she was able to obtain a direct interview
with the insured (Woicik 2870). (135)Field representatives in the

Dearborn office were warned about excessive telephone use. "They
would tell us to stop using it as much as we were." This field
representative did not stop using the phone as a result of such
warnings, and nothing further was done (W oicik 2872-73). '"

383. Another field representative in Dearborn was assigned 16 to
18 cases a day and had trouble completing them (Wallace 2993-94).
She was unable to prepare her reports in accordance with Company
procedures (Tr. 3002). She varied from Company procedures in the
use made of the telephone (Tr. 3002-03). On a relief trip to Lansing,
Michigan, '" she completed cases using unqualified sources (Tr. 3013-
14).''' And , in the case of one report on that trip, she listed a source
not contacted (Tr. 3009- 3040).''" (136)

,,, He was given 12 to l:! cases a day toward the end of his employment ,md with curried-over Gases, his
assignmentwa. 18cases(Tr :350)

We!! , you would just go ahead and put a number in there. You know , one. Or two or three years, enough

that it would be tredible" (Tr : JR)

'" RX 489 , one of respondeot' s compulatil1t1A which calculates that toward the end of nis employment, he
oeeded J2.9 cases a day (RX 4891) does not rebut the testimony of the witness that his goal was 18 to 20 cases a day
Respondent' s calculation of the actual number of cases done by Mr Pollard as of August 1972, 11.9 cases a day
moreover, is not inconsistent with his testimony that he was g-iveo 12 to I;; cases a day toward the "'d of hi,
ernployme'lt

". This field re.,esel1talive became a part- time employee 011 April J , 1971 (Tr. 2842) Her testimol1Y for 

period ,January-March 1971 , Wa.9 permitted becaus.! "fthe proximity to the effective date of FCRA (Tr. 2844- 45).
m This field representative testified that, on an average, she prepared 18 cases a day (Tr. 2848-49). She mo

have been in error as to how many cases she needed to break even-20 to 2,') cl1ses-and she may ha'
overestimated the mH!:ber of cases she actua!1y prepared. (Compare Ross testimony that 14 to 17 rcport. wou
have been sufficient for 10 percent bonus and 18 would have given her fuJ! bonus (Tr. 9::137, 9400 , 93fi5-6fi)

However. her tesbmo!)y that she listt!d SOUrCeS not seen On the reports she did do is accepted.
'" The relief trip lasted 2 days- On the first day, she received 25 to 30 r.oports (Tr :WIO) And , on the seco

day, she received 38- 40c&5e5 (Tr. :!(Jl:

", "

Well , we took them lthe cases) hack to Dearborn with us and they were all dictated th(' fo!!owing Mom
and J used the telephone Except for that one isolated incident where 1 ouldn t get. anybody I t.alked to at Ie
one perSOI1 and mayb€ thaI person ",,,uldn tgil--. me any informalion but I alleo-sl talked 10 him sofwroleu rep
but I wrote a favorable report,'. (Tr :10r,- 14;cmphaC'is5upplied).

,to Q. Would you write the report from the Polk Directory'.

A. On cases where J wm;n t able to t.alk to anybody, I would write it from the Polk Directory and I'd put d,
rnysource Mr- Po!k" (Tr_ :J011)
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384. A part-time field representative in the Dearborn office, in
order to meet Time Service requirements , listed the minimum
number of sources required by a report even if such sources had not
been seen , in approximately 30 percent of her cases (Hile 4,'14-
16). H' This field representative also wrote pat, favorable reports on
the basis of sources who knew nothing about the applicant (Hile
4,':1- 35).''' Approximately ,'0 percent of her interviews of sources
were over the telephone (Hile 4512).

385. A field representative in the Detroit office had to complete
15 to 16 cases a day to break even when she was making a salary of
$605 a month (Dodson 3043- , 3077-78). '" She was assigned 18 to 19
cases a day and prepared , on the average, 1,' cases a day (Tr. 3048). '"
The maximum number of cases prepared by this field representative
was 20 , produced when she was under pressure for Time Service or to
make up losses (Dodson 3050-3056).''' In her view , she could only do
10 (137Jcases in an 8-hour day in accordance with Company
procedures (Tr. 3070-71). She did not interview aU the sources listed
about 75 percent of the time (Tr. 3063) and she conducted 50 percent
of her interviews on the phone (Tr. 3062). Sometimes, she would not
note telephone use on the fie copy "because you didn t want the boss
to know how often you were forced to close the report on the phone
(Tr. 3063).

386. A field representative in the Salt Lake City, Utah office, who
n.ad to average 17 cases a day to meet salary and expenses, was
Isual;y assigned 20 cases (Monson 3240). The volume of this branch
,ffce fluctuated, and the lowest number of cases he took out was 12
Monson 324:1). He worked about 9 hours a day (Tr. 3246) and would
rork at home using the telephone jf he had leads to faUow up. This
eId representative rarely recorded overtime because it had to be
,ade up in production (Monson 3247). The maximum number of
,ses he could do in a normal workday in compliance with Company
ocedures was 12 (Monson 3252). This field representative, in fact
eraged 17 cases a day, which he accomplished by various shortcut-

" "

Yes, thN(, WI\S 1\ prpSSlJre lo get the report, don.. within the a1!atted timtJ, ami it was not generally favored
ey "'ere not done within t.h"t "mount. ()f time, :md ! did n:sort to not always interviewing the sou..ces J hnd

jTr_ 45j5)
" About n pl'rcent of )-er CD , when first received, weT(: on the second, t.hird or fourth day of Time Servicio
ecf';vpd cascs un the fourth day for the fir t time in:rf'qLHmtly. however (Hille .1;)11).
, H r tcslimo'1Y ot' this point iH not rebutted by n:sp'm.:ent " computation!; in RX - 4- 'flwse f;how th"t, in i1
th period, June-/h;g-ust 187:1. wtw" her mrJnth!y 8',I",.y was $60,,, the requir,'d "umb", of C1I8es p,-'r d,,! to
even waf 14. , 1-t1 "nd ;S (RX 4'24/j- ;:;, Z- ;::-i)

Her averaw, p od"cti()n per cia)' , i'ccorciing to respolld,'nt' COmiJlt.ations for the periolJJune-Augu !. 1:i7;
6, 1-1 and lh. 1 C3litoS (RX 4:!4Z . , Z- 21, 2-23) Again , the divHg('nce i" in5 lfficie(\t lu n'but her tc;;timony
Tht'\J is nothing in RX 424 which pred d", a finding tiw.l , or, some dllY . he, actual prorluct;\H1 e"ceed

i!yC\ver"Reasw:;ljJuted inth('exhibit i"anatt"mptt"lJakeupfo, priorlossc
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ting techniques , such as the use of the telephone (Monson 3252-
53). 146 Sometimes, he would fabricate an informant "when there was
pressure to get a case completed, and it was impossible to find a

reasonable source of information , and (he) only had one to rely on
(then) the other one would be made up" (Monson 3254). This is a
technique he used during a major portion of his time with respon-
dent (ihid). '" He faked sources two to three times a month (Monson
3299). To implement this technique , he used vague listings of sources
which could not be traced (Monson 3300). In addition, this field
representative might stretch the time a source had known the
subject of the report in order to meet time coverage requirements
(Monson 3300-01). (138)

387. A field representative in the Tucson , Arizuna branch office
needed 15 cases a day to meet his production requirements (Moxham
3497). '" His actual assignments could vary from 10 to 20 cases per
day (Moxham 3499). He was able to prepare 12 cases in an 8-hour
day in accordance with Company rules and regulations (ibid, Tr.

3512). However, if he had completed only 11 or 12 cases for the day,
his production would have to pick up because he needed 14 to 15
cases on the average (Moxham 3499). On occasion , he would list a
source as meeting the time coverage requirements for a report
although the source had not, in fact, known the subject of the report
for the required period of time (Moxham 3516-17). This field
representative took circuit runs involving 30 cases a day (Moxham
3498). ", His workday on the circuit averaged 10 to 12 hours
(Moxham 3508)'" Finding the subjects of the report and neighbor-
hood sources in the outlying areas of this circuit was time consuming
(Moxham 3508-09). He faked sources about 10 to 20 percent of the
time on the circuit (Moxham 3515).

388. A field representative in the San Mateo offce had to
complete 16 single fee cases a day to cover salary and expenses,

excluding dictation expense and bonus (Feriante 4428-29). '" This
field representative was unable to do 16 single fee reports on the
average while following Company procedures. He varied from
Company procedures by his use of the phone (Tr. 4435-36) and
failng to ask the full range of questions in all instances (Tr. 4438).

... Forty perc"nt of his cases were de"red , although not totally handled. 011 the telephone. Some cases hI!

wouldcomplelesolelythroughtheuseorthetelephone(Tr. :'!2S:,)

'" III' fabricated more sources in his last month with the Compaoy when h.. had two jobs , faking in
approximately40pereentofhiscasesiltthattime(Tr. :!254)

". With 15 reports, he was " a litle bit in the clear:' making some bonus; with 14 , he would be slightly behind

(Moxharn3497)
'" The eases would be dict"ted the following d"y (Tr. :J4 JH).

'" The run was always more than H hours, although 12 hours w,, an extreme (Tr. :j515)

,,, Norm!.lly. it WaS necessary to take OLlt mOre ca.""s than that to complete J( cases (!"eriante 4429)
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On occasion , 80 to 90 percent of his contacts were by phone (Feriante
4443). He also listed neighborhood sources not seen in his reports
(Feriante 4440- , 4444). (139)

389. Another field representative in the San Mateo office at-
tempted to complete 18 full fee cases a day (Silar 3891). He was
unable to prepare these cases in accordance with Company proce-
dures (Silar 3911- 12). This field representative varied from Company
procedures by using inadequate SQurces , using fewer sources than
required and in his use of the telephone (Silar 3912). He also listed
sources not seen 75 percent of the time (Silar 3914).

390. A supervisor of a unit in the San Mateo offce was unable to
interview the required sources for his reports in the time available to
him (Ledum 4702). He listed sources not seen (Ledum 4702). This
field representative made the effort to interview all sources up to the
fourth day that the report was in the offce and then faked sources

not seen in order to get the report out (Ledum 4701-02).
391. Respondent's offcials admitted that, prior to the arrival of a

new manager in January 1972 , the San Mateo offce was disorga-
nized and not adequately supervised (Eldred 11163). And, that such
conditions in the office had a negative bearing on field representa-
tive productivity (Eldred 11293).

392. The manager under whose direction such conditions arose
held this position from 1969 to his termination at the beginning of
1972 (RPF 434; Tr. 13205). '" The three field representatives from the
San Mateo office testifying for the Commission (Findings 388-90)
worked there during the entire period that this manager held
office.' (110)

393. A part-time field representative in the Santa Monica branch
offce, in the period after April 1971 , listed sources not seen (Miligan
4583-84). The faking of such sources in 1971 was a carryover of
habits formed during his employment as a full-time field representa-
tive of respondent in 1970, when he was unable to do reports
assigned to him in the time available (Millgan 4569-70). '"

." The vice president in charge ofth", region whQ held this job from April 1970 , had become aware on his first
visit to the offce of pOOj" morale in thut offce. but did not terminat" the manager in qUt,stiun until the beginning uf
1\172 because. as a matter of fairness, he felt he should be given atl east a year (Smith 13178 1320:!-05)

'" December 1!Jf:i2 to January 16, EJ74 (LeduIJ 1(42); June 1966 to March 1972 (Silar 3877- , 4072),
September 1962 to mid-February 1972 (Feriante 4413-14)

'" He faked sourc"s less frequently as a part- time field representative than as a full- time employee .' because
my case load was lighter and I could be more selective in the cases in which I would work which was a sore point
with the salaried inspectors because they felt that they should be given the gravy and I should be made to go out
amI dig up the hard stlJff" (Tr. 4570)

This witnes. estimated that, during his full- time employment, his production was "maybe" 12 to 14 cases a day
(Tr. 4555-56)_ l-isactualproductionaveragp.dlessthaneightsinglefee reports a day (Tr. 4574 45!J0)

Fip.ld representatives under respondent's production system (not just Commission witncsses) not infrequently
tend tu overestimate the amount of the reporL they do (Zack 8235- , see also Brown 6969-70). Onc reason is that
oncerlaindays, t!e!d representatives do handle a large numberu fcases (Zack 8236)
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394. A field representative in the Newark office found there was
not enough time to do the job in the normal workday (Buckley 1356).
He attempted to do 12 to 13 cases a day at the beginning of the
month (id.). This field representative only secured adverse 
protective/declinable information at the beginning of the month
when the pressures requiring volume production were less stringent
(Buckley 1355). This field representative sometimes would not
confirm adverse information as required through a second source

(Buckley 1326), although two sources would be shown on his reports
(Buckley 1348)'" (141)

395. Field representatives were assigned circuit runs. The term
circuit run" refers to a trip by a field representative to a rural area

where he visits several small towns or cities which are too sparsely
populated or too far away from an office to permit the field
representative to follow a normal schedule in handling cases. A
circuit run is longer than a usual run (Jenkins 5786 , Andrews 9420;
see also RX 102Z-50). '" Frequently, the circuit run was what was
called a "double run" or two days ' work (Crepeau 1756), where the
field representative was given a large number of cases to prepare
over 2 days. He would "spend the day on the run" investigating the
cases and would dictate or type up the reports the following day
(Andrews 9421- , Kain 9460- , Lieber 9069). As a general rule,
field representatives on a circuit run worked more cases than in
their regular local areas (Jenkins 5787). '"

396. The number of cases in a circuit run could vary considera-
bly, for example: (142)

Madison, Gccrgia Suboffice 2.5-- 50 cases

(lvey 1!199 , 2009, 2011).

Tucson Branch Office 50-55 cases
(Jenckes 74- , 100-01).

30 cases

(Moxham 3498).

". Whef! a ked why he did not confirm adverse information , this witncs stalwi lh;)t hp. diu not have the time
(tjhere (are) so many reports to do to maku the m,)I1ey that you have to make that when yo'- go 0\:1 in the field

assuming that you go out there and don t use the telephone, you just have enough timu tC) make so many slops and
if you have lo gl't 2sourcesoreven:J sources on a decline , if yo lido n tgct it from lhe lirst one . it is impossible todo
yourjob and there is nO way. "' (Tr. 1:47- 48).

'" 

E.g. the average circuit run from the Appleton , Wisconsin 5uboffce invol" ed a number of :nulJ citie., and
covered 100 to 20(J miles (Pregler 9201-02) However. a circuit rUn from the Salt LDke office involved nine
communities and covered about . 50 mill' (Hunt.ington 12.'89- 90)

'" Similar to circuit runs were "relief runs , wherein field rel"'eseolativl's from one of!')cp were sco
another office (branch orsuboffice) -Nitha backlog of cases to l\ssist in preparing reports (Hrothers 7412- 1::J). I"ield

representatives could be given a larger number OfC;iSf'S U",n usual nn relief rUllS and could work longer hours than
usual (Lieber 9070)

"" Mr. Ivey might work up to 13 or 14 hours a day iflhe workload on the circuit. rUn WiL ;'O casus (1'r 20Il).
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Claremont, New Hamphsire
Suboffice 50-80 cases

(Crepeau 17, 6).

New Orleans Bmllch Office 40-70 cases
(Laudumicy 1827-29).

Salt Lake City Branch Office 30-50 cases
(Hunt.ington 121189 12592).

Alexander City, Alabama Suboffce 40 cases

(Martin 12890-92)

40-60 cases
(Jones 12916, 12919- 12935-36).

"'These circuit runs. were double runs the investigation was handled on one
day and dictation the next. (143)

397. Field representatives frequently used stock sources in the
preparation of reports on circuit runs (Huntington 12591 , Jones
12918 , Crepeau 1758). A "stock" or "central" source is a person in a
small town , typically :: businessman or merchant, who can be used
by a field representative as a source for numerous reports on a
circuit run (Huntington 12591 , Crepeau 1759).

398. Field representatives utilizing stock or central sources were
cautioned:

A careful selection of good sources is one of the prime requisites of a good report. Do
not depend on "stok" or "book" sources just because they know the subject of the
report. Such persons may be excellent leads to suggest to you someone who is a logical
source, Be sure that each source is in a position to give the necessary facts.
(RX 102Z-50.

399. On circuit runs, field representatives tried to clear as many
cases as possible using central or stock sources. 0 (144)

400. A field representative in the New Orleans branch who
worked circuit runs of 40 to 70 cases a day in rural areas used stock
sources. He did not ask such stock sources the normal questions
since, in his view, such sources knew exactly what he wanted
(Laudumiey 1828.-29). The procedure of another field representative
in obtaining information from stock sources was; "You knew them
and they knew what you want, and I just run the name through to

'" Mr. Jones pointed out that he seldom complet.ed OIl) cases assigned during a pf;,ticular circuit run (Tr
1Z9i7:sec also Larson 12:-;23)

'"" A lIe!d representiltive in the Tucson offee could comp!cte 2:J repnrt.san a circuit run through three to four
sLack SOUTee:;. ifhe " had any luck at all" (Jenckes 76). A lIeld representat.ive from the Claremont, New Hampshire
offcIO with doub!l' rm)S lJf 50 to SO cases a d"y. !\pnerally cleared such cases by using central sources (Crepeau 1756
IT,S-51J). On a cin,uit. run from the Alexander City, Alabama suboffce , a lIeld rcpresentutive on the average took
-w caseJ; on vneofh:srcms. he would clear 20 cases solely throug h stock sources (Martin 129(2)

Respondent emph;; izcd th" importance of interviews with applicaots because applicants arc con idered t.he

bestsourccsofprot.Hctiveund declinable information (see r' ind ings315 - lC).
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them. and if there was anything wrong with him. he would stop me
and he would discuss it and clear it up" (Crepeau 1759).

401. Field representatives discussed with each other the preva-
lence in their offce of such practices as faking sources or other

shortcuts (Hile 4517-18; Silar 3924; Buckley 1255. 1257; Monson
3254- . 3260. 3287). Field representatives in their conversations

also expressed the view that the job was virtually impossible (Wines
390; Dodson 3069- . 3067-68). The existence of such conversations
demonstrates a state of mind in branch offices likely to lead to
infraction of Company policy such as the falsification of sources. 16J

402. Generally. field representatives did not fake sources in those
instances where unfavorable or protective/decline information was
developed (e.

g.. 

Monson 3302; Moxham 3515; Pollard 316, 356. 361;

Feriante 4448-49 cf. Wallace 3014; Hille 4534-35).
403. Field representatives were subjected to conflcting pres-

sures; namely, to produce a certain number of reports in a normal
workweek and meet Time Service requirements and, at the same
time. to produce protective/ declinable information by careful
interviewing and by asking a full range of questions (see Findings
315 . 344. 354- . 372- '7; see also Findings 370 . 371). (145)

404. Many field representatives were able to complete the
caseload assigned within a normal workweek in accordance with
Company procedures and to earn a full or partial bonus; certain of
them put in some overtime in earning the bonus (e.

g., 

Baranek 9703,

9698-99; Bender 7687-88. 7683-84; Getz 12348- . 12397; Harroun
9512. 9506-07; Hilderbrand 12011-12; L. Jones 10454-55; C. Mat-
thews 12788. 12795. 12803; Rawls 11065-66; Saltzgaber 11972-

11983-84).
405. A substantial number of field representatives. however

were unable to complete the work in either the normal workday or
workweek in accordance with Company procedures. They compen-
sated for such inability by contacting unqualified sources. faking

sources, misstating time coverage, hurrying through interviews
failing to ask a full range of questions. using the telephone in ,
manner not in accord with Company procedures, or workinJ
excessive overtime (Findings 377- , 400).
406. Respondent instructed its field representatives:

Honesty-Fairness

Our business has been built upon integrity and character; nothing in it is mc

", Another field repr,, ef1t.ati\'p. f\1!t he could falsify sources when he SaW reports prepared by others \
vagup.!istingssuchas re"ident andanaddress(pol1l\rd:J58)
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important. As a service company, the nature of our business makes it essential that
we maintain and adhere to strict principles of honesty.

In many businesses, the term 'dishonesty ' implies mishandling of money or
merchandise. We sell a service-therefore , such actions, for example , as recording
hours not worked and miles not driven , or listing sources not contacted, constitute
dishonesty in our type of business. For obvious reasons, anyone found lacking in
honesty, in our strictest sense of the word, cannot be retained as an employee. (146)

There is no room for prejudice in our work. The person on whom we report is
entitled to scrupulous fairness on our part. This obligation is co-equal with our
responsibility to our customers as well as to our Company. You are not being fair to
them unless you are also fair to the subject.
(RX 102D.

407. It was respondent.s policy to terminate immediately all field
representatives falsifying information such as sources during the
course of an investigation (RX 102D; Jenkins 5778. Lieber 9015
Browning 6062. Baranek9703, Dodson 3096- . Pollard 358 . Ledum
4717). '" This policy was communicated to respondent' s field repre-
sentatives and was generally carried out when such practices were
detected (e.

g., 

Tr. 4717 . Shaffer 8389 . Burk 10380, Getz 12349 . Curtis
7152-53).'''

408. It is not possible for a manager or supervisor to determine
whether all information was properly obtained and whether all
sources listed were. in fact. interviewed simply by reading a report
(A. Brown 7747 . J. Curtis 7154 . Freeman 10199. Hives 9735-36. J.
Moore 10043- . J. Moore 8842). Reading a number of reports
prepared by a field representative may lead to a suspicion that there
has been falsification. However. it is seldom possible to be certain
from a reading of the reports alone. Vague source listings in a series
of reports may raise a question as to whether all listed sources were.
in fact. interviewed (147J(Curtis 7154. Freeman 10199-200. J. Moore
8842. Brothers 7420- . Lieber 9015-17). Reports consistently con-
taining minimal amounts of information may raise the same
Juestion (Lieber 9015-16). And, respondent' s management believes
hat the absence of protective and declinable information on a
onsistent basis may also indicate that sources have been falsified
Brothers 7420- , Laugavitz 10328. Jenkins 5779-80). An excessive
umber of reopened cases (Jenkins 5778, Lieber 9016, Curtis 7153)
lay raise simiJar suspicions.
409. Respondent employs various measures such as the put-up
'Stem (Curtis 7153 , Lieber 9016). the regular review process in the
fice (Lieber 9015). and analyses of field representatives' cases
co, Two of tIJe Commission witnes$f$ testifying h.mdn were terminated for 

that r\!aS0!l
., There were some excefJ!.ions: see ex 15g2A- H. In the Denver offc,', the discipJine met"d out depended
irely on the degree uf fabrication." In that offce, falsification of time coverage, according to one uf
mdent's witncR8"s. apparently was !1otconsidered as serious as other infractions (Hilderbrand 12012- 13)
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covering such subjects as source listing, source selection and
information content. to check the integrity of reports (Brothers
7375- . J. Curtis 7146- , Lieber 9034- . Crawford 12568-69).

410. Performance reviews are conducted on trainees, and, period-
ically. on other field representatives and on an as-needed basis. Tbey
involve going on the street to recheck with the sources listed by field
representatives in previously completed reports to determine that
the sources were. in fact, contacted. that all the questions were

asked, and that the reports accurately reflected the answers
(Brothers 7377. Browning 6062- . Curtis 7148. Jenkins 5701-

Eldred 11202. Crawford 12568- . Hilderbrand 12014). Performance
reviews may be utilized when there is an indication the reports may
have been faJsified (Lieber 9016-17, Ross 9343-44). Performance
reviews are a cost to the branch offce (Bresnahan 567-68). '" (148)

411. Respondent failed to effectively police falsification of sources
by certain of its field representatives. 165 Its supervision must be
deemed ineffective.

412. A substantial number of field representatives have falsified
information such as sources (Finding 405). The widespread nature of
this practice and the fact that such facts were committed by field
representatives knowing they risked termination for such infrac-
tions compels the inference that a substantial number of fieJd
representatives were unable to complete the job assigned to them in
a normal workday in accordance with respondent' s instructions.

413. Such inabilty resulted from the fact that particular field
representatives were given more cases than they could complete in
accordance with Company procedures in the particular areas where
they worked or under the conditions prevalent in the offices and
areas to which they were assigned. Such inability led to shortcuts
such as faking. Thus. respondent.s investigative procedures may
result and have resulted in inaccurate reporting. Certain field
representatives taking shortcuts, such as falsifying sources or
utilizing unqualified sources. may have been il-suited for the job
because of lack of competence, disorganization or personal problems.
This evidences only that respondent has hired a substantial number
of employees unable to cope with the workload and the working
conditions generated by respondent.s compensation system and

other policies. Inaccurate reporting is likely where considerable

'" Nonna!ly, it is computed On an hourly basis at the normal hourly investigative rate ('Ir. 5(7)

," 

E.f'.. raking sources 10 to 20 percent of the time On a circuit. run (Tr. 3515). Faking sources 2 to:- times a
month (Tr 329g-99): not i!lterviewi!lg sources Ji5t"d "hollt 75 percent orthe time (Tr 306:J); listing sources not seen
in 30 percent of the cases (Tr. 4514- 15); listing outside sources not seen 40 percent or the time in those i!lstance
where 11 direct intervew with the irulU"'.. was obtained (Tr. 2870); faking ooure on the orner of ono out of 15 W8
(Tr 356); faking by a long-timp. Field rel'rcsp.nhltive known to management as "consistently sporadic in his work
habits" (Tr 45:' , 4:,?, 460-61; RX 4f\3A)
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numbers of field representatives are unable to meet the require-
ments of respondent's system for whatever reason , notwithstanding
the fact that others with more ability or mare favorably situated are
able to cope. (149)

C. Respondent.s Computations

Compensation Procedures
Pertaining to Reasonableness of

(1) Respondent.s 1969 and 1973 Product Cost and Effort Studies

414. Respondent has, from time to time. made product cost and
effort or time studies to determine the effort required to complete
various types of reports in different parts of the country (Burge
5012-13).
415. Analysts in respondent's research departmcnt used data

from such studies for two major purposes:

1. To compute profitability by type of report. and
2. To develop standard cost estimates for proposed new reports.

(RX 566 II-

416. Time studies were conducted in 1907 , 1%9 . and 1973 (Bruns
13912- 14; RX 566).

417. The 1969 time study had a goal of timing 5 000 reports and
in fact. ;J 61\1 timings were completed in that study (Bruns 13914
Deibig 13614-15). Analysts conducting the study spent approximate-
ly 222 man-days in making observations in the field (RX 566 1-
One hundred seventy field representatives out of a population of

031 were timed in the 1969 study (RX 566 II-ll).
418. The scope of the 1973 study was more limited thECn the 1969

study. It included observations of approximately 1 500 individual
reports. Analysts conducting the study spent approximately 151
man-days in making observations in the field (RX 566 1- 2).
Eighty-eight field representatives out of a total population of 5 145
were timed in the 1973 study (RX 566 II-H). (150)

419. The timers or analysts who conducted the 1969 and 1973
studies observed each field representative selected for inclusion in
the studies for one full day. The procedures involved in such
observations included the following major steps:

The analyst worked with the manager of the offce where he was to conduct

observations to determine which field representatives were to be observed. . .
The analyst met the field representative at the beginning of his day s work. He

'" Since .fln, respondf'nl h,, : Cl'ndu tcd tirning in 1 75 and H17ti (Dcibir; l:-;R78)
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then observed his activities throughout the day and timed each of the field
representative s tasks with a stopwatch.

The analyst entered the stopwatch timings and other perti.nent information on
standard forms.

(RX 566 1-

420. For the 1969 study. respondent sought to select a representa-
tive group of offces per region. including larger metropolitan branch
offces. smaller branch offces in the country and suboffces (Bruns
13938). Some consideration was also given to selecting offces not
timed in 1967 (Bruns 13969).

421. In 1973 . the branch offces to be timed were selected by
respondent.s employee James Deibig, who broke down all branch
offces then existing into three categories: large. medium and small.
Selections were made from the three categories, with an attempt to
secure a geographic mix of all three types (Deibig 13623-24).''' The
study. however. was cut short and a number (151)of the branch
offices and suboffces originally scheduled for timing were not timed.
Respondent.s witness responsible for selecting the cross section of
offces was unable to state how many were dropped (Deibig 13631
13866).

422. Field representatives chosen for timing were not chosen on a
random sampling basis (RX 566 II- II-9).''' Since random sampling
was not used. the data obtained in the study cannot be relied upon on
a purely theoretical statistical basis to make predictions about total
population (Brown 14172- . 14214).
423. Respondent described the procedures for selecting field

representatives as follows in its exhibit. RX 566:

General guidelines were provided to the study analysts for requesting field
representatives to be made availab!e for timing by each branch offce visited. The final
decision as to which individuals would be timed was left to the analyst and the branch
offce manager.

. . . The study procedures specified that advance notice was to be given to the
offces to be visited regarding the types of reports that should be covered in the
timings. The analysts had been instructed to request individuals to be timed who
would provide maximum coverage of the basic report types. The procedures specified
that they were to avoid timing field representatives whose reporting standards
reflected subsidies provided by the Company, and that they (l52)should attempt 
obtain timings for a cross-section of field representatives by length of service and 
level of performance. These guidelines would tend to exclude from the study fieli
representatives working primarily special, nonbasic reports. The guidelines waule

to' To cut down on driving time for the timers , an attempt was made to line up t.he three to four suboffces thD
the timers would visit each week within an hour s driving time of each other (D"ibig 1 878).

,., 

or a sample to be random. the procedures used to select the sample from the total population must asllJ
that each element in the population wiJj have an tXual chance of being selected for inclusion in the sample (RX 51
11- 9).



950 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 96 F.T.

also exclude high and Jow-performing representatives, since only
management-level representatives have subsidized reporting standards.
(RX 566 II-

trainees and

424. In fact. the field representatives to be timed were selected by
the branch offce managers (Tr. 13887 . 14050).

425. Some of the more prevalent reports timed in 1969 were the
regular life report. life NORS written. life NORS non-written
intermediate life, streamlined life. special narrative life, automobile
streamlined automobile. ballpoint pen auto, personnel selection
double rate personnel selection. and triple rate personnel selection

(Deibig 13533).

426. In selecting cases to be timed in 1973, respondent.s employ-
. James Deibig. listed 85 services which constituted "almost 90

percent of the total revenues produced by Retail Credit at that time.
He excluded from these "target cases" those on which numerous
samplings had been obtained in the 1969 study and provided tally
sheets to the timers so that a minimum of 30 timings could be
completed on each report scheduled for timing. Although regular life
and regular auto cases were not targeted. timings of such cases were
completed in 1973 due to "the nature of those two reports. " (Deibig
13624-25).

427. On the basis of the 1973 study. respondent computed the
following average effort in minutes required to complete its basic life
and auto reports: (153)

No. Cases

Completed

Life
Auto
Normal Report Time
(weighted average of Life and Auto)

(RX 566 II-

)'"

188
275

Average
Effort (Minutes) 

28. 750
31.317
30. 275

(2) Evaluation of the 1969 and 1973

i\ndersen & Co. (The Andersen Study)

428. Arthur Andersen & Co. (Andersen). respondent.s outside
lUditing firm (Woodham 14094). was retained to review the proce-
lures utilized by respondent in its time studies to gain an under-
landing of those procedures and to prepare a report giving

Time Studies by Arthur

,.. Arthur Aodersen & Co recomputed the effort necessary to complete those repom and determined that
ipondent' s computation had overstated the average effort per report. Its computatioo showed all average of26'(;4
'lutes and 28.'75 minul.s , respectively for the basic life and auto report." (RX 566 IV-14) The Andersen study (see
ru). after adjuSlrIU:mt, relied upon 191 observations "f the regular !ife report and 2'7 of the regular auto report
'(56fjV- rV- 15)
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Andersen s evaluation of the procedures utilized (Tr. 14095). Ander-
sen was also asked to examine the data from the timing sheets and to
relate the findings from the study to the performance standards of
the Company for field representatives (Tr. 14096). RX 566 is the
study prepared by Andersen at respondent's request.
429. Andersen s stated purpose in making the review was:

To gain an in.depth understanding of the purpose, scope , procedures , and results of
the studies conducted in 1969 and 1973; (151)

To evaluate the studies and identify any weaknesses in procedures and scope; and
To perform additionaJ analyses of the data obtained during the studies to determine
whether the results support the reasonableness of the Company s field representa-
tive reporting standards.

(RX 566 1-13.

The completed study was

May 30, 1975 (RX 566).
transmitted by Andersen s letter, dated

(3) Andersen Evaluation of Respondent' s 1969 and 1973 Product
Cost and Effort Studies

430. Work measurement is a systematic method of recording
observations of work activity usually for the purpose of establishing
or revising standards for performance in a job. It is generally

employed in manufacturing or purely clerical situations where the
worker location is fixed, where the task to be performed can be
divided into small elements, and the task itself is repetitive and brief
in duration (RX 566 II-2).

431. Andersen concluded that completion of investigative reports
by field representatives was not a typical application of work
measurement technique and that the basic steps followed by

respondent would be expected to differ from those that would be
followed in a manufacturing or clerical environment. It concluded

further that basic work measurement concepts were, nevertheless,
applicable (RX 566 II-2).
432. Respondent's product cost and effort studies , utilized for the

purpose of determining how long it takes to prepare reports for the
purpose of using the data to price the product were innovative at the
time they were conducted (Prince 14476 , 14478). Work measurement
was being extended beyond industrial activities to service industries
(Tr. 14477). In this connection, Andersen felt that respondent was on
the leading edge of using work measurement techniques for such
purposes (Tr. 14477).
433. Andersen concluded that, although the sampling technique

used for selection offield representatives could not have resulted in a
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random sample, the actual results (155)obtained appear to corre-
spond reasonably well to the Company s total population of field
representatives in terms of length of service with the Company (RX
566 II-9).

434. It is diffcult to determine whether bias exists in the samples
from a visual comparison of the length-of-service percentages in the
samples to the t.otal population of field representatives. Andersen
therefore, utilized a statistical test to determine whether the
samples were biased. The results of the test did not indicate a biased
sample in the 1973 study. The test did show a biased sample for the
1969 study with more field representatives timed in the 1 to 5, 5 to

, and 10 to 15 years length-of-service groups (RX 566 II- 10).

435. Andersen , in its review of the procedures used by respondent
in conducting the product cost and effort studies, concluded that the
techniques utilized were reasonable in relation to the studies

purpose and scope, and that they generally conformed to widely used
work measurement techniques and that the timing data obtained
could, therefore, be expected to be representative (RX 566 10).
Andersen, subsequent to the completion of its study, RX 566,
suggested that respondent, in future cost and effort studies, make
changes in the selection of offices and field representatives to make
selection procedures in further studies more objective and more
mechanical (Brown 14417- , Woodham 14110)."" The revised
procedure suggested makes use of random number tables for such
selections (W oodham 14122 23). Andersen s recommendations in

this respect have been adopted (Deibig 13751).

(4) Andersen s Analysis To Determine the Reasonableness of

Reporting Standards (The Bonus Contribution Calculations)

436. Andersen chose monthly bonus contribution as a measure of
the reasonableness of the field representative (156)reporting stan-
dard (Woodham 14108 ()9; RX 566 IV 7). Andersen determined that
an 8-hour day, 40-hour week was a normal workweek and based its
review on that assumption (RX 566 IV-6; Woodham 14108).
437. For the purposes of its study, Andersen defined Monthly

Bonus Contribution as " the excess of earnings credit over salary and
expenses that would be earned by a held representative with a given
;et of reporting standards and a workload consisting solely of a given
:ype ofreport. " (RX 566 IV-7).

488. Andersen determined at the outset of its review that the
no Ander ornmend tj()n was that all 5ubjectiw type of decisjomnakin be eliminated whene..er

Jssibl.. r..speding (selection ofJ bnH1ch offc(! imd field representatives" (Brown 14413- 19).
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scope of its analysis of the study results should be limit.ed to the
following basic type of reports offered by respondent:

Regular Life
Life-NORS NotiIcation
Auto
Streamlined Auto
Health
Streamlined Life
Life-NORS Written

439. These seven basic type reports were selected because life and
auto reports represent the Company s largest volume of business and
on the assumption that the seven basic type reports are those that
comprise the typical workload for a field representative with 1 to 5
years of service with respondent (RX 566 1- 13- 14).

440. Andersen concluded that:

The results of the analysis of bOI!lis contribution shown on pages IV 24 and IV-

(of RX 566) support the reasonableness of Retail Credit Company s field representa-
tive reporting standards. For the one to five year length of service and code 4 offce
reporting standard , the analysis shows a positive contribution to bonus for each of the
seven types of reports. For the composite reporting standard, only rEport codes 27 and
9999 (Streamlined Auto and Life-NORS Written) show a negative bonus contribution.
(157JSince these two types of reports are relativcly low volU1ilc in terms of the
Company s overall business , it is likely that any losses against standard resulting from
the under-rating of these reports would be offset by gains against standard for the
other reports in an actual field representative s mix of work.
(RX 566 IV -22- IV -23.

441. Andersen s Table IV - , RX 566, is an analysis of bonus
contribution on the basis of the 1973 study for the 1 to 5 year length-
of-service group in Code 04 offces. According to Anderseu s calcula-
tions in that table, the following monthly bonus contributions are
shown for the reports indicated:

Report

Code 1

(Life)

Bonus Conlribution

$120

Code 20

(Auto)

Code 9

(Life- NORS Notification) 1:36

Code 27

(STRL Auto)

3 36 - 5 0 - 81 - G 
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Report

Code 115

(Health)

Bonus Contribution

Codc 133

(STRL Life)

Code 9999

(Life NORS Written)

158

77 (158)

442. Andersen s Table IV -25, RX 566, is an analysis of bonus
contribution derived from the 197:3 study calculated on the average
for all lengths of service for all offces. According to Andersen
calculation in that table, the following bonus contributions are

shown for the reports indicated:

Reports

Code 1

(Jjfe)

Bonus Contribution

$29

Code 20

(Auto)

Code 9

(Life NORS Notification)

Cude 27

(STRL Auto)

Code 115

(Health)

(6u)

Code 133

(STRL Life)

Code 9999

(Life NORS Written) (16)

443. The only test performed by Andersen to examine respon-
dent's basic premise that field representatives are adequately

compensated in preparing basic life and auto reports was the
foregoing monthly bonus contribution analysis (Brown 14301).

444. The tables at IV -21 and IV -25, RX 566, contain the
calculations on which Andersen based its original conclusion that
field representatives are adequately compensated on the basic life
and automobile reports. In reaching this conclusion, Andersen relied
equally on both charts (Brown 14302-03). (159)

445. As a result of deficiencies concerning the exhibit brought out
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in cross-examination of an Andersen witness, the schedule shown on
RX 566 IV -24 was recomputed as RX 566 F, G and H. m Because of
disclosure of the same data, Andersen determined that the chart, RX
566 IV - , was invalidly computed and could not be relied upon for
any meaningful purpose (RPF 623). Andersen did not recalculate RX
566 IV -25 "because upon learning of the different rates and
reflecting upon the relationship of the variables involved it looked to
us as if we would be drowning in a sea of averages anyway, (160)that
the answer is not meaningful." (Brown 14448). no
446. RX 566 F, G, and H were substituted by respondent for RX

566 IV -24. Each deals with the computation of "bonus contribution
for the seven basic reports timed during the 1973 study.

447. RX 566 F computes bonus contribution for the 1 to 5-year
field representative length-of-service group for field representatives
in Code 04 branch offces in 1973, which branch offces had been
assigned a Code 04 designation in 1972 (RX 566 F). With correction of

one mathematical error, it is identical to RX IV-24 (Brown 14395-96,
14404-05; Deibig 14618).
448. RX 566G computes bonus contribution for the 1 to 5-year

field representative length-of-service group for field representatives
in suboffce locations of Code 04 branch offces in 1973 , which
suboffces themselves did not carry a Code 04 designation (RX 566 G;

Deibig 14626).

449. RX 566 H computes bonus contribution for the 1 to 5-year
field representative length-of-service group for field representatives

17 RX 566 IV 24 was prepared on the llumption "that there was only one rate fprice of report) in effect for a
Coe 04 branch offce in 1973, " (Brown 14390- , 14404). Mr. Brown testifed that he " (made) a mistake fin)
following the aSumption that there was one rate in effect in UI73." (Brown 14446).

During" the first day of cross.examination of Mr. Brown, it was suggeste that a Coe 04 offce had more than
one rate applicable to it in 1973 (Tr. 14296- , 14301 , 14308- , 14391 , 14404). Mr. Brown confirmed that fact it!
conversation with Mr. Deibig after conclusion of the first day s Ctoo-examinat!on (Brown 14379, 14393; Deibig
1461fi), Prior to the preparation of RX 566 in May 1975, Mr. Df;big had informed represntatives of Arthur
Andersn & Co. that there was only one rate in existence for the Coe 04 offce (Deibig H615; Brown 14296-
14301, 14308- , 14379-80; Wooham 14650-52). In 1975, Mr. Deibigdid not reogiz that there was more than one
rate (Deibig 14616).

In 1973, respondent reduced the number of standard coes from seven to five and in so doing, repondent tok
what previously had ben designate as Coe 02 offce and BuboffceB and included thes offce within the

standard Coe 04. Former Coe 04 and former Coe 02 offce were both given the 04 designation (Deibig 14616-
Brown 14379-81).

'" The calculation on RX 566 IV -25 Wat bWl on the asumption aa was the original RX 566 IV -24 that there
Wal only one rate (price per report) for Coe 04 offces in effect during 1973. Once it was determined that

assumption was erroneous, the calculation on IV -25 WWl no longer viabJe. The introduction of a variable in the rate
create additional variablf's with repet to facto!' such as galaries and expenses making it impOible to come up
with "reasnable numbers." It was impoible, furthermore, to recalculate RX 566 IV-25 as was done in the case of
IV-24 beause it was impoible to compute an average salary for the entire C(mpany (Brown 14412- 13). And
there was no average rate to correspond to the average salary (Wooham 14671)
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In Code 04 branch offces in 1973 , which branch offces had been
assigned a Code 02 (16l)designation in 1971-72 (RX 566 H).
450. Andersen s monthly bonus contribution calculations per

type of report were made on the assumption for the purposes of the
computation that the field representative does one type of case

everyday and completes the same number of cases everyday (RX 566
IV- 8).
451. The Andersen analysis of bonus contribution, based on the

average effort and mileage for all field representative length-of-
service groups, rests on the assumption that any differences in the
averages among length-of-service groups as to those factors are so
small that they can be ignored (RX 566 IV-23; Brown 14253-54).
452. Respondent's branch offces were given different classifica-

tion codes to reflect differences in the diffculty factor and costs in

different areas, as well as differences in prices charged to customers
for reports. The number of codes and the classification of given
offces within the codes have varied over the years as conditions

change (Case 5317 , 5326-30). Between 1971 and 1976, the number of
codes varied from five to ten (Case 5462-63). The diffculty factor in
preparing reports is a primary consideration in designating a branch
offce s classification code (Case 5329).
453. Andersen s conclusions as to the reasonableness of the

reporting standard is based on several factors including the assump-
tion that Code 04 offces are (162)representative of respondent'

organization'" (Woodham 14673). Andersen s conclusion also relies
on the assumption that an analysis of field representatives in the 1
to 5-year length-of-service group is appropriate to the evaluation of
bonus contribution (Woodham 14673-74).

454. Andersen only wanted to give one example and not one for
each code (Deibig 13748).

455. Andersen performed no calculations with respect to monthly

In RX 566 F. G. and H each rpfleet computations based on a different report rate (Browfl 14405-06). The report
rates were obtained froID RX 715 

g., 

the tife rates of $4. , $4.95 and $5.35 are found on RX 715D Io' ield
representative revenue was also obtained from RX 715. For example , the field repres.ntative revenue credit of

85, $495 and $5.35 is found in RX 715M (Brown 14406-07)
'I( Andersn s computations in RX 566 IV-24 all RX 566 F-B wen:: hased on the asumption that rDsJIodent'

Coe 04 offce was the branch offce that most typically represente respondenl's corporate averages of branch
)ffces. Andersen consulte Mr. Deibig concerning the conclusion on RX 566 IV- , which demonstrates a bonus
ontribution for the 1 to 5-year length-of-serviee group in a Code 04 offce (Deibig 13747). Andersen asked Mr.
Jeibig to determine, based on his knowJooge of respondent or of record" of respondent, what the most
epresentative code offce would be .' Based on documents already submitte , primarily RX 754, we suggested to
hem that they use the Coe 04 offces that most represented the averages of the company." (Tr. 13478). However
'ith the inclusion of the old Coe 02 offce, the 1973 Code 04 offce, takeo as a separate group, was not as close to
ing a representative branch as wa. the fanner ('AXe 04 offce in 1971 and 1972 (Deibig 14617).
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bonus contribution in connection with the 1969 study results (Brown
14262). m (163)

456. With the repudiation of the chart on RX 566 IV - , there is
no calculation in the record showing bonus contribution for field
representatives for all lengths of service for all offces.

(5) The Representativeness and Relevance of Respondent's Prod-
uct Cost and Effort Studies and the Andersen Bonus Contribution
Analysis

457. A representative sample is one that reflects the characteris-
tics of the population being studied (Goldstein 15427).
458. The representativeness of the sample in a study is related to

the question of how one can generalize survey results to the
particular population under consideration (Goldstein 15341-42).
Making a sample representative is a goal , and there are procedures
which make it mo e likely that the goal will be achieved (Goldstein
15343). 176 One of the best procedures for achieving representativeness

in the sample studied is to use random sampling procedures (Goldstein
15348 15352): 111 (164)

459. Respondent did not utilize random sampling procedures in
its time studies (Finding 422).

460. There are many variables bearing on the time required to
prepare a report. 17B For example, one variable that may be a factor,
more important than age (length of field representative s service)

would be the geographic location. Are there differences in geography
between big cities, small cities? Are there differences between the
scheduling techniques? Some offces have different scheduling tech-
niques than others. And to sort out an of those variables and do an
analysis to find out why is a very large undertaking. " (Prince 14578).

'" An Andersen witness testified that, in his opinion , the conclusion would have been the same (Brown 14262)
In fact , there are nO calculations in this record On which fmdingson t. hisJ'oinlcanbernadc

,,' Hit is desired to ensure the inclusion ofa particular factor in a study, the variable may be stratificd (e.

g., 

particular type oforgani.(.ation) Bnd a random sample takCIl within the variable (Goldstein lS34S-50)
'" OJmplaint cOtmsel request a finding, based on a test for skewne5$ by one of their experts, that th( figures in

the histogram at RX 5fi(j rV- 17 pertaining to effort for the life reports have less than One chance in a milion of
constituting a random sample from a normally distributed population (CPF 820). The finding is not adopted. To
make the skewnes test . one must assume that the figures tested arc a random sample frDm a normally distributed
population (Tr. 1:'i 71j). Consideralion h,m bep.n given to Mr. Prince s testimony with respect to the histograms in
RX 566 ::t Tr. HSOR-09. This testimony does tate the hi tograms contain a textbook distribution as complaint
counsel contend (CI'RF 1283). However , it is not clear whether tnis also means th"t the general popubtion of lifc
reports from which the sample is taken is norma!!y distributed. Dr. Bartlett' s comments at Tr. 15707 with respect
to Mr. Prince s testimony are too general to permit a finding-on this question. The witness was unahie to state that
life reports constitute a normaJly distributed population (Tr. lfi07 . 15717).

. . One of the things that intrigued me is that there arc so many variables ill this whole task of
preparing a report, the characteristics of the report cheduling techniques that are used , there is a possibility of
geographic 100ation affecting it, the time of year. the mix of business , whether it is high volume or low volume
there are just a whole series of things here. H (Prince 14548-49)



958 FEDERAL TRAm COMMISSION DECISIONS

Initial Decision 96 F.

There was no analysis made of the impact of these variables (Tr.
14578-79).

461. The failure to analyze such factors was one of the primary
areas where Andersen suggested improvement in respondent' s time
study procedures (Prince 14548-49).

462. Respondent.'s time studies did not follow generally accepted
procedures in the sense that they left too much opportunity for bias
in the selection of the offices timed and should have been more
mechanical (Goldstein 15385).

463. The one manager testifying on this point stated that his
selection of field representatives to be timed was based on consider-
ations of volume, availability of the field representative, types of
reports desired and field representative abilty to do the reports. By
availability, he meant selecting field represent.atives from unit.s in
which the work was light (Monarch 8567, 8579-81). This manager
also selected one field (165)representative, because the stopwatch
might demonstrate to this employee, one of the slower workers,
where his time was going (Monarch 8580-81). no

464. The selection of field representatives from units with a light
workload, for the convenience of the office, was not a criterion for
selection spelled out in tbe instructions (see RX 765). Utilizing
selection criteria not within the variables set forth in the instruc-
tions is contrary to standard procedure, and it is not possible to
determine the effect of such a variable on the study results
(Goldstein 15475).'''
465. Respondent's selection procedures for choosing field repre-

sentatives to be timed were not in accord with generally accepted
procedures, since choices could be influenced by the manager
individual bias (Goldstein 15387). '" (166)

466. The test by Andersen showing no bias as to selection in

terms of length of service would not permit conclusions regarding
the existence or lack of bias with respect to other variables such as

". Field representatives were e!ected by this manager from tho e units which may have b""n light in volume
becau e that would make it convcnient for such pe, ons to work with the timer (Tr. S5(1). The record does not
show why field representatives frurn a unit with a heavy volume wt'uld have been les anilabJe.

'" Procedures should not be changed because of the study. This is basic to any kind of re.ceareh, "You just doo

do that You don t want to be measuring the effects of your study, You want to be measuring the urganiwbun,
(Golds\.in15182).

. (S)inee the manager can tmlke the choices, he could make it according to aoy .od of biass he might

have, And certainly it is nota random seJection proeedurcandthemanagercould , for example, s"Ject the best
empJoyees or the worst employees or a particular employee that he wanted timed for his or her own purposes or
whatever," (Go!dstein 153B1; scoc also Tr, 15S91- 96)

Thb criticism by the Commissjun s expert , Dr. Goldste;n , ;5 cQnfi ;n('d hy the testimony of the one manager

testifying on this point that he seleded one of his sJower employees 50 you could show him where his time was

going (Finding 463). In short, the testimony of thi witness tends to confirm the po ition of Dr. Goldstein that the

sample may have been influenced by the manager bips in making the selections (Goldstein 15427).
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ability of the workers, speed of workers or representativeness of the
tasks timed (Goldstein 15424- , Bartlett 15650-52).

467. In asking for types of reports, the timers concentrated on
lines of reports for which they did not have an adequate number of
timings (Bruns 13961). And, near the end of the 1969 study when
certain cases were hard to find, the timers emphasized the need for
those cases to the branch managers (Tr. (2964).

468. A timer in the 1969 study in three or four offces "just took
the normal run of cases that an individual (field representative)
had. . . ." When informed by the home office that a suffcient
number of certain types of reports had been timed but others were
lacking, the timer would "ask the manager (in other offces) to save
those cases. . . the type of cases (he) would like to work on when (he)
arrived at the offce." (Healy 14028-29).

469. As a result, the selection of the cases to be timed in different
offices was made on an inconsistent basis (Findings 467-68).

470. The holding of cases for the timing run means that such a
run would not be the person s normal work and to that extent, it
would be unusual. It is not possible to determine the effect of such
practices on performance in the timing runs (Goldstein 15404).

471. Instructions to branch managers in 1969 and 1973 indicated
that double runs or long circuits should be avoided (RX 765, 766; Tr.
13613). '" Circuit runs and double runs constituted an important part
of the work of (167)many field representatives (see Findings 395-96).

The attempt in the instructions to branch managers (RX 765 , 767) to

exclude double and circuit runs tended to exclude from the sample
variables significantly influencing the conditions under which a field
representative works.
472. If normal performance is sought, it is important to ensure

that the worker being timed knows that he is not being evaluated
(Goldstein 15346, 15355-56).

473. Certain of the managers asked timers questions concerning
the performance of field representatives in their offce being timed
(Bruns 13926, Healy 13998). Managers who asked such questions
may have misconstrued the purpose of the study as permittinf
evaluation of individual field representatives (see Finding 463).

474. A timer in the 1969 study was occasionally asked by fie!'
representatives he had timed how they had done. He repliec
Nebulously. We would tell them they did well but we have fi

,.. The actual practice in 1969 may have ben contrary to the instruction (Tr. 13970). To the extent that tho

was a departure from the in.4ructions, there is a posibility that inconsistent se!ection procedures may have b.

applied
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worked up figures so we can t really tell them how they compared to
anybody" (Deibig 13880).

475. One field representative, after the timing, asked the timer
how she had done:

Q Did Mr. Deibig, or anyone else ask you what your reactions were to the timings
after you were completed?

A I was curious to know how I stood insofar as how my time was spent. I did ask him.
Q What was his response to you?
A He said! was very average. I said I'm sorry.
Q Why were you interested in how you stood'?
A Ijust wanted to know how I did.

(Jerome 9684.

(168jSuch testimony indicates that the field representative may have
been under the impression that she was being evaluated (Goldstein

15441-43).
476. Use of the production stamp, which indicated which field

representative had prepared a report, may have given field represen-
tatives the impression that they were being evaluated (Goldstein

15574-75).
477. Debriefing of the subjects being timed is a procedure which

may be used to determine whether a normal day s work was
performed. It can cover topics such as whether the individual timed
felt that he performed differently because of the study (Goldstein
15367 -68). Absent a debriefing procedure , it is diffcult to make a
finding as to whether field representatives ' subjective reactions to
the fact that they were being timed affected the results.
478. Andersen s bonus contribution calculations are confined to

:;ode 04 offces (Findings 445-49). The recomputation of RX 566 IV-
4 set forth in RX 566 F, G and H demonstrates that there is
ignificant disparity among subcategories of respondent' s offces in
he Code 04 classification with respect to the bonus contribution
lCtor. '" Thus (on the basis of Andersen s reasoning), (169)there is
,riation in ability of field representatives located in different

'" Far ",xamp!e, in the C"-f' of life and a!.to reports , the Andersen study showed the following variatiuns with
pect to bonus contribution.

Life Reports Auto Reports

::e 04 Offices whicl, were Code 04 Offce
in 1971-1972 , RX 566

ode 04 Offces Suboffice Rates, RX 5fil;G

120 9::1

bde 04 Offces which were Gode O Offices
in 1971-1972. RX 566H

:16



EQUIFAX ING :JtJ.l

844 InitiaJ Decision

subcategories of the Code 04 offices to meet production requirements
with respect to the same reports.
479. Andersen determined that Code 04 offices most typically

represented respondent's corporate averages. In this connection,

Andersen relied primarily on information received from respon-
dent' s employee James Deibig and RX 754 (Finding 453; Deibig
13748, Brown 14311). Andersen took no steps to test respondent's
continuing assumption that Code 04 offices represented the Compa-

s average office (Brown 14311).
480. RX 754 , entitled "Production and Earnings of U.S. Inspec-

tors," gives for 1971 and 1972 average production , revenue , reporting
allowance , earnings (salary, overtime, gain-loss on standards) and
expenses for field representatives by class of offce. In 1971 and 1972
respondent had offices classified as Code 01, 02 , 03 , 04, 05 , 06 and 07

(RX 754). See the following charts: (170)
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(171)481. RX 754 demonstrates considerable disparity between
the figures for certain ciasses of offces and botb the Company
averages and the Code 04 figures, with respect to the foregoing
factors; 

g., 

consider the Code 01 offces.
482. The variations shown on RX 754 with respect to the

averages for factors such as production, earnings and expenses
among various classes of branch offices also suggests that reliance on
RX 566 F -H for generalizing to all of respondent' s offces ignores
significant differences from corporate averages with respect to such
variables in the case of certain offices not in the Code 04 category.. ll1

483. Andersen s bonus contribution calculations for Code 04
offces utilize an average salary of $610 and a reporting standard of
505'" (RX 566 F- H). The reporting standard, however, varies

sharply in different branch offices and for field representatives in
different length-of-service groups (see RX 754 , 7l5Z- 3). The interac-
tion of the per dollar standard or reporting allowance with salary is
a critical element in the computation of bonus contribution (RX 566
IV- , IV -5; (J 72)see also 1'r. 14318-19). '"
484. The Andersen study made no calculations as to the impact

on bonus contribution of the interaction of reporting standards and
salaries at ranges different from those shown in UX 566 either in
connection with the computation for Code 04 offces , RX 566 IV -
or for the composite of all offces, RX IV-25'" (RX 566; see Tr. 14318-
20).

485. Nor was there any attempt to determine how many field
representatives might be required to meet expenses at a higher
salary than shown on RX 566 (Tr. 14318).

486. As to these chara teristics, therefore, there is insufficient
evidence to show that the averages in RX 566 are appliwble
throughout the Company. (173J

'" In this connecU"" . see respondent' statement With the inclusion of the Old Code 02 offce, the 1973 Code
04 offce, taken liS a sppara.te group, was not a.-- clo e to bcing Ii represenbtive branch as W"B the rormer Code 04
office in 1971 and 1972. " (RP!" Gii4). Mr. Deibig stated with respect to the consolidation of the Codr, 02?nd Code 04
offces into one v,roup. " it would hgve be rJ my opinion that it wOl:ld not havc been as close- if"l all- tothe most
rcpresentative in 1973 , with 1.11" Inclusion of the oM fJ2 offces." (Tr. Ii!)17; emphasis supplied). Moreover, '- prime
consideratioo in assigning a codedesignalion toa bmnchoffce is the difficuIly f aCl'Jrin preparingrcports(Finding
4:'2).

", The reportinf) stO\ndard for 1 to 5-yeaf field representatives in COlk U4 offces in l )n (RX 71:,2-:J)
'" Earnings credit. is computed hy mtlhipJying the reporting slamJHrd by the field representutivc s revenue

credit. Earningf; credit is then matched against sa!"ry nd other expenses to detcnnint bonus cont6b"tion (RX 56(;
IV- IV-

'"' For example , if sH!ary go(Os up O\nd po;r dollar standard remains ;:on j(lDt and assuming the same mix of
cases , the field "' presentative would hO\ve 1.0 complete more case to ,)chi"ve a given !evel of bonus (1'r. J4319)
Conver ely, if alary remains constant and per doJl8r standard g'ws up, the field rcpresenbtive would hlJve to
produce fewer cases to maintain constant bonus cont,ibutiol! (Tr 14319). If both rise, it is dear that the relative
rise in each would have an impact on bonu5cont.ribution
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(6) Significance of the Andersen
Product Cost and Effort Study

Study and the Underlying

487. The need to abandon one of the two basic calculations
pertaining to monthly bonus contribution on which Andersen rested
its conclusion as to the reasonableness of the reporting standard and
the need to recompute the other, detracts from the confidence to be
placed in RX 566 and the conclusions expressed therein.
488. Andersen s evaluation concerning the reasonableness of the

reporting standard and the underlying time studies failed to take
into consideration numerous factors bearing on the ability of the
field representatives to complete their tasks in a given time (Finding
460). As a result, Andersen s studies fail to take into consideration
that different groups of field representatives, because of variables
such as geography, scheduling, etc. , may differ significantly in their
ability to complete a certain number of reports in a normal workday
or in their ability to show a gain in any specific period.

489. The failure to analyze the impact of these variables makes it
difficult to determine whether the conclusions of RX 566 are
attributable to the entire organization or whether there are offces
or groupings of offices to which they would not apply.
490. Andersen s conclusion, based on its bonus contribution

calculation, that respondent's reporting standard is reasonable rests
on the assumption that Code 04 offces are representative of the
entire organization. That assumption has not been persuasively
documented. For example, see disparity for bonus contribution

within the Code 04 category for the various reports as calculated by
Andersen for subcategories of the 1973 Code 04 offces as shown on
RX 566 F-H (Finding 478). In addition, the Code 04 offces were
selected as the most representative because averages for offces in
this classification pertaining to such figures as production revenue
and reporting standards were closest to companywide averages. (174)
However, the pertinent averages for offces in certain other code
classifications differ significantly from both the companywide aver-
ages and from those of the Code 04 offces (Findings 480-81).

491. Also, the bonus contribution computations failed to analyze
the interaction of salaries and reporting standards at levels different
from those shown on the computations in RX 566 (Finding 484).
There is, therefore, in the case of these characteristics, insuffcient
evidence to support a finding that respondent' s field representatives
as a group were suffciently homogenous so that the averages in RX
566 could be applied generally to them throughout the organization.

492. The purpose of the cost and effort studies was not to
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determine the quality of the reports but to determine how much it
actually cost to do the reports the way they were being done (Deibig
13764 , 13781).''' They were , accordingly, not designed to evaluate the
effect of respondent's compensation system and other policies on the
manner in which field representatives conducted their investiga-
tions. Since the time studies were not designed to study the quality of
the reports, they have little relevance to the issue of whether
respondent' s procedures were designed to assure maximum possible
accuracy of the information concerning the individuals to whom the
report relates. (175)

493. The foregoing factors are relevant to weighing the conflict
between the conclusions in RX 566 and otber evidence. Under the
circumstances , the testimony of certain ex-employees that they could
not complete their workload in accord with Company procedures in a
normal workday or week is entitled to mOTe weight.

Production Credit for Reinvestigations

494. Respondent conducts reinvestigations on its reports when
the accuracy or the completeness is in question (R. Jones 5177, Curtis
7150). There are three distinct categories of reopen cases: customer
reopens, consumer reopens and offce reopens (RX 107Z- 170).

495. Reinvestigations are usually requested to clarify points of
disputed information. As a result, it may not be necessary to rework
the entire report (J. Moore 8850, 10038; Ross 9852; Curtis 7149; Zack
8894). Reopens do not deal solely with unfavorable information but
they also deal with items such as birthdates and addresses (R. Jones
5176).
496. Respondent's policy in assigning reports for reinvestigation

is the following:

Generally, if the point in question is factual. and can be definitely resoived, age
duties, identities, marital status, etc., the original Field Representative should

rehandle. If the point is suhjective (lnd/or a difference of opinion is possible as to

severity, degree of irnportance, health habits. repul(ltion, an alternate Field Representa-
tive should be used. In either instance, file copies should be withheld (original sources
may be shown on Form 640) to assure objectivity.
(RX 107Z- l70; emphasis supplied. ) (176)

497. When a reopened case is assigned to an alternate field

,.. "

We lthe timers) Wert' not interested in what he (the field representativ" being timedJ was saying or in the
way he W;iS asking his qlJestions, therefore , the only requirement pIac,"d on us as timers wer," that we h"d
continuous liEI' of jght with the man up to the point he might enter II private .esidence. " (Deibig 13520). Since
the timers djd not hear the ioterviews, it wOlJld have bel'n diffcult for them to determine whether a field
representative , in his questioning of sources, Wll more thorough than field representatives generally (Deihi
l:m,!)j And , uormally, the timers could not determine whether the field representative b,"ing timed had asked a
full range ofquest!'E1S (Deibig 1.'527; see also Healy 14020)
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representative , he does not see the original report and he handles it
as a new case (A. Brown 7774- 7888).
498. Branch managers are given discretion in the assignment of

cases for reinvestigation on the ground that it is not possible to cover
every contingency that may arise (Jenkins 5702). Exercise of such
discretion varied

g.. 

in the suboffces, it was not, according to
respondent' s officials, always possible to assign a reinvestigation to

an alternate field representative (Paladino 8738-39). However, if the
circumstances were sufficiently serious, the branch manager might
send in an alternate field representative from another office (Tilden
11780). And, in the Boston and Hartford offices, 99 percent of the
cases were given to the field representative who haudled the original
report (Hakey 1658, InO-31).

499. The rules for giving field representatives production credit
for reinvestigations vary depending upon whether such reinvestiga-
tion is assigned to an alternate field representative or to the original
field representative and whether or not the customer is charged for
the new report. Respondent's customer is charged for a report when
it reopens a case and the original information is confirmed (Hakey
1658- , Laudumiey 1848- , Silar 4029- , WaUace 3014).

500. When the reinvestigation is assigned to a field representa-
tive who did the original investigation , he receives production credit
for a customer reopen if the customer is charged for the reinvestiga-
tion; Le. if the orig'inal report is confirmed as correct (Lieber 9012-

, Curtis 7173 , Moore 8850). If the reinvestigation shows an error 
the original report so that the customer is not charged , then the
manager has discretion as to whether to give production credit to the
original field representative for rehandling the case (Lieber 9012-
Paladino 8754 , Moore 8849). (177)

501. The manner in which branch office managers exercise their
discretion in compensating the original field representative for a
reinvestigation when the first report was in error varies from
manager to manager. Certain managers do not give production
credit to original field representatives when the first report was in
error on the ground that this would reward respondent's employees
for improperly doing their job (Curtis 7293- , Brothers 7439). Other
managers give the credit as a matter of course (Larsen 12503-
12525-26). Some managers give production credit to such field
representative if the error in the original report was not his fault

(e.

g.. 

J. Moore 8849- , Paladino 8753-54).
502. In the event that aLl alternate field representative handles

the reinvestigation, then that field representative receives produc-
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bon credit whether or Hot the customer is charged (c.

g., 

Curtis 7173

Case 5414).
503. Normally, when a field representative receives credit for a

reinvestigation, he receives the same credit provided for the original
report (Zack 8895, Ross 9387- , Larsen 12527). Where the reinvesti.
gation requires more effort than usually required for the particular
type of report, the field representative may, at the discretion of the
branch manager, be given additional credit for such work (Zack 8895
Larsen 12506).

504. When field representatives are compensated for" reinvesti-
gation and the customer is not charged , the equivalent revenue is
deducted from the branch office revenue (Case 5413- 14).

505. Respondent's failure to give production credit if the original
report was incorrect, has the following effect in the case of some field
representatives:

, in some instances where you would reinvestigate. you may find thBt the customer
is partially right and you are partially right and in writing up this case , you would be
incIined to more emphasize, put more emphasis on the l178Jinformatioil showing you
were correct so you could recharge the customer.

(SiJar 4030.

506. Another field representative was influenced
the method of compensation for reinvestigations:

as follows by

Welt, on reinvestigations, I would really-on those cases I would really try to really
dig into it and I would try to prove that I was right the first time so I'd get my $5 but if
it turned out that all wasn t true , I wouldn t lie about it. I would still tell the truth
that, well , I was wrong.
(Wallace 3015.

507. The failure to give production credit for reinvestigations
where the original field representative could not substantiate his
original report clearly has potential to give field representatives an
incentive to try to prove that they were right the first time (Findings
500-0:")). There is a danger that, in those areas involving subjective
judgment on the part of the field representative and where differ-
ences of opinion are possible, there would be a tendency to deny the
consumer the benefit of the doubt (Findings 496 , 505). This point is
tacitly recognized by respondent' s Branch Manager s Manual (RX
107Z- 170). However , no definitive finding can be made on the point.
The record does not show the extent to which matters involving
subjective points and/or where difference of opinion was possible
were assigned to field representatives preparing the original report
(see Finding 498). Nor does the record show with any degree of
specificity any breakdown on how managerial discretion with
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respect to granting production credit was exercised in such cases.
The potential for inaccurate reporting is evident where the question
in issue is subjective, and the reinvestigation is assigned to the

original field representative, and where the manager, as a matter of
policy, wil not give production credit if the rein vestigation turns up
(179)error in the original report. There is insufficient detail
however, in this record to determhl€ that a pattern of inaccurate
reporting has taken place by virtue of such compensation poHcies.

Health and Arrest Information

(1) Health Information

508. Respondent obtained health information concerning an
individual from sources other than licensed physicians, medical
practitioners, hospitals , clinics or other facilities. Certain of respon-
dent' s rcports require that the field rcpresentativcs obtain such
information from lay sources (Stansbury 6751--2, Jenkins 5793 , Maust
8289, Hakcy 1632, Wines 406, Monson 3274-75, Laudumiey 1838

Wallace 3005; see CX 422A & B; RX 343A & B; Getz 12387--).
509. Health information is to be confirmed either by the appli-

cant or by two outside sources (Getz 12388, Hakey 1632- , Laudu-
miey 1838, Moxham 3525, Pollard 328). The information in the
reports is identified as coming from lay sources or the applicant
(Moxham 3526- , Muth 9954 , Monson 3309).
5iO. Respondent considers the applicant to be a prime source of

health information (Coleman 7954 , Farra 755-57).
511. Although a neighbor cannot provide the doctor s diagnosis of

a specific ailment, a neighbor may provide information which is
generally known or derived from his observation of the applicant
(Muth 9949). (180)

512. Field representatives were not required to confirm health
information secured from lay sources through medical records
(Wines 406- , 411; see also Pollard 328, Buckley 1260, Monson
3275).

513. Underwriters do not take action based solely on health
information obtained frorn lay sources in a report from respondent
(Moller 13056, Jenkins 5793- , Nietzold 13012, Paine 13396-

Taylor 10841), but use such health information as a lead to request

further information from medical SQurces, the agent or the applicant
(Nietzold 13010- , Moller 13055- , Paine 13:397).

,,, Complaint counsel cites one specific example where this may havf' occurred (CPF 9(5)- Huwever , that
evidp.nce wflS nol aHocated to these a!legations of the complaint and must , therefore , be rejected on that score
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514. The record does not support a finding that health informa-
tion secured from lay sources is inherently unreJiable (Grossman
4199-4200; see also Elmendorf 4264). The testimony bearing on the
issue is equivocaL 190 (181)

(2) Arrest Information

515. Respondent's field representatives, to complete certain re-
ports, obtain information concerning applicants ' arrest records (CX
422A & B; Jenkins 5794- , Hakey j 633).

516. Field representatives are encouraged to check police records
where available or where there is reason to believe that an arrest
record on an applicant exists (RX 102Z-16-17).

5J 7. Where it is not possible to confirm arrest information
through police records, respondent's employees are instructed as
follows:

It is also pertinent to rnention at this time the reporting of ' onfirmed adverse

information.' Example: If we develop information that there have been arrests,

indictments , or convictions , but Jocal police records are not available for confirmation
WE SHOULD STILL REPORT THE INFORMATION But, when reporting the
information , put it in the same language as we developed it, such as

, '

there is talk in
the community that your subject has had pollee diffculties, but police records arc not
available locally to verify this information.' It is important, however, that the

approximate date of the difficulty be estimated and recorded because ofthe seven year
requirement imposed on reporting adverse information.
(CX 13511.) (182)

518. In certain jurisdictions, police records are not generaJly
available (Curtis 3279 , Jenkins 5795). In such instances, an attempt
will be made to confirm the information concerning arrest through
newspaper clippings or by interview with the applicant or a member

"'" Dr. Grossm,m , One of compbint counsel's medical experts , testified that" .' " or " " anRwer cO\1Jd not be

iven as to whether neighborhood aources are likely to have accurate information as to the existence of certain
medical conditions (1'r. 4199-42(0). When asked whether it was reaRonable for a field representl,tive to obtain
inforrnationcor.cerningan illneSl from a lay souree, he t;lted

A. I don t know hnw he would 88k , hut r mean the thing is in some situations the neighbors do djscu s with each

other condition" that they havp. IHld in other situations they do not: and neighbors often imugine things lmd, in

turn , have Gotten things in thp. record sometimes out of malice , so you have a mixed bag the,,:.. I mean you can
give one gcnp.ral answer for the whole thing

In Home situations, r mean the neighbor might have, and in others it might suggest things that you may not
want, and so you really h'l((' " mired bag there. J don t Ihink you ean give "ne an. wer 10 that whole situation. The

thing is the investigator can t diffE:rcntiate whatsituat.ion he is steppiug into

(Tr41!J9;emphasissupplied.
Similarly, t.h,' testimony of Dr. E!mendorf , who statNl there Were better ways of getting information than frnm

lay sources (Tr 4261), did not give conclusive evidenc" nn thir; point. He also testified that it was conceivable that it

may be nemssary to get information rrom neighborhoo ;;ourees or other sources in connection with an inSUTance

transactiun (Tr. 42(4)
EveIJ accepting CI'F 979- , t.he one incident cited would not support a finding that securing ml ical

information from lay sources without further confirmation is inherent.ly unreasooable

336- 3:15 U - 81 - 57
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of his family (Curtis 7238- , Hakey 1633) or through additional
outside sources (Hakey 1633, Laudumiey 1840, Monson 3277). If lay
sources such as neighbors or the applicant are used as sources for

arrest information, the report wil so indicate (Laudumiey 1839-40).

519. Some field representatives, if they were unable to confirm
arrest information through police records, would not report it
(Pollard 330-31).

520. The record contains no evidence pertaining to the use or
accuracy of arrest information obtained through lay sources in
specific instances. Nor is there other evidence bearing on the
question of the reliability of such information. No finding can be
made on the state of this record that respondent's practice of
securing information or this nature through lay sources is unreason-
able. (183)

XIV. RESPONDENT S DISCLOSURE OF REPORTS UNDER FCRA
(PARAGRAPHS 22-2:3 OF THE COMPLAINT)

Training

521. After passage of the FCRA, respondent conduded extensive
orientation sessions for its employees to acquaint them with new
procedures to be instituted upon the Act's effective date in April
1971

522. After the Home Offce had determined the procedures to be
instituted and trained the home office staff, training meetings were
held for the Regional Vice Presidents in January 1971 (Jenkins

5656-58; RX 551A-D). Each Regional Vice President then met with
the branch managers in his region to train them. Home office
personnel attended these meetings (Jenkins 565!J-60).

523. Branch offce managers subsequently conducted training
sessions with the personnel in each branch (Jenkins 5660). Follow-up
educational branch meetings were held in April 1971 (Jenkins 5680-
81; RX 558A-K). Extensive instructional materiaf was disseminated
to the branch offce managers to aid them in understanding and

teaching the new procedures (Jenkins 5660- , 5669- , 5675-78; RX

556B- , 564A- YY, 120A-ZI02). Additional material was sent to
branch managers subsequently to direct them regarding modifica-
tions and revisions in respondent's procedures related to FCRA
(Jenkins 5669 , 5678).

524. A home offce staff group- the FCRA unit-was established
to provide expertise on FCRA problems. Telephones were manned by
this team to handle questions from field personnel when FCRA
problems arose (Jenkins 5692-93). (184)
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Disclosure in Branch Offces

525. In April 1971 , branch managers were instructed to "choose
those Field Representatives you feel are in the best position to

handle Inquiring Consumers" and train them to make consumer
disclosures (RX 558C). The importance of having "trained personnel"
conduct disclosures was stressed, and the branch offices were
provided with training materials (including specimen reports with
instructions on how they should be disclosed) to be reviewed by the
selected personnel as part of their training (Jenkins 5666-68; RX
556N-Z). Respondent continued to emphasize to branch managers
that consumer inquiries "require the best ability in the office." (RX
107Z- 187).
526. Respondent's instructions stated that when a consumer

visited the office for disclosure regarding a report or investigation on
him, he was to be given a brochure explaining the disclosure
procedure (RX 547B- , 303A-F; J. Curtis 7192). A consumer
contacting an offke in connection with disclosure was to receive

disclosure of all reports in his fie (other than those respondent felt
were not covered by the Act) (RX 556DD). In addition , branch
managers were instructed that there should be " 'trained personnel'
in the office at all times to give disclosure. "It is not satisfactory to

refuse to discuss a situation or ask the consumer to come back when
the Manager returns, except under the most extreme circum-
stances. " (RX 564T, emphasis in original).

527. Respondent's policy regarding charges for disclosure and
reinvestigation paralleled Section 612 of FCRA, with no charge

authorized for disclosure if the consumer had, within 30 days

received notice of adverse action in connection with a report filed by
Retail Credit (RX 120Z-50). In other instances, where the Act
permitted charges, respondent's instructions provided for a $5.

disclosure fee and a reasonable fee for reinvestigation (both fees to be
refunded if, upon reinvestigation, the original report information
were disproved or not verified) (RX 120Z-51). However, respondent's
instructions gave discretion as to whether these charges were
imposed at all and gave particular instances in which it was
suggested that they not be made (RX 120Z-51-52). (185)

528. Contact by inquiring consumers was to be noted on a
monthly log maintained by the branch offce (CX 1473). In addition,
a fie memorandum was to be prepared after the disclosure. This
document was to set forth a brief description of the consumer contact
and information disclosed (RX 556M; Jenkins 5771- , Jegley 7038).
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Copies of the memoranda were sent to the home offce (Jenkins
5771-72).
529. Respondent's instructions, however, were not followed in all

instances. Consumer Phares visited Retail's Pittsburgh offce in
1972, stated to the receptionist his request "to see someone in
regards to information on file. " He was told that the informat.ion
was not given out.. (Tr. 773, 783). Only after Mr. Phares had his

attorney call the Retail branch offce did he receive disclosure (Tr.
774-76). m

530. Consumer Humble visited Retail's Lincoln, Nebraska offce
in February 1973 , after she received a notice from her automobile
insurance company reject.ing an amendment to her policy to add her
husband as an insured (Tr. 3479-82). She was told that t.he fie
information was " " her husband and would not be disclosed to her
(Tr. 3484-85). She received no disclosure even though the report was
in her name and contained information on her, as well as on her
husband (CX 133A-B). '" (186)
531. Consumer Baker, after having been incorrectly advised by

the Wichita branch's assistant manager as to his rights to disclosure
(Finding 537, infra), took with him to his disclosure appointment Mr.
Dickey, a representative of the Consumer Division of his state
Attorney General's Offce (Tr. 3113-14). After Mr. Baker indicated
that he did not intend to sign a waiver form (CX 337) presented to
him (Tr. 3115, 3119), Mr. Smith, the branch manager,'''' inquired
regarding Mr. Dickey s identity. After learning Mr. Dickey s identi-
ty, Mr. Smith stated, "I'll tell you this much. If I read this report to
Mr. Baker, you are not going to be present when it' s read. " efr. 3119).
Mr. Dickey advised Mr. Smith of Mr. Baker s right under the FCRA
to have a third person present during disclosure , at which point Mr.
Smith terminated the interview without making any disclosure (Tr.
3119-20).
532. In 1972, after learning that his daughter had been visited

and questioned regarding his wife, consumer McCune called the
Wichita branch office to ascertain whether the interviewer was a
Ret.ail employee and if a report was being prepared (Tr. 4361-63).
The assist.ant branch manager told him that he had no record of an

'" In rebuttal or consumer Phares ' testimony that nc wa. told his file information could not be revealed, Me
P"ck, the branch munager , t.estifi",d with regard to th", usual pnx;ed'Jre when a COnSUmer visi!.!',! the office fur
disclosure (Tr. 8360- (7). This testimony did not discredit Mr. Phares ' testimony h"""d on his dear recollection of
what took place at the particular event in question. In addition , the unrebutted fact that Mr. Phares contaded his
8ttorney regarding Hetaillends tu corroborate hi5 tp.stimony that. he hi1d been rebuffed by Ret3il when he first
attempted to obtain disclosure

", Respondent's instructions provided that if information On one spOU5e was sensitive and likdy to be
unknown to the other. the disclo5er might wish to talk with the part;e5 separately regardin:: information in thE! !'ie
on thern as ir.dividuals(RX.564V)

." ex 1,j92 indicates that Mr- Smith was the manager of the Wichita oranch
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investigation being conducted on the McCunes (Tr. 4363). Mrs.
McCune also called Retail and spoke to the branch manager, who
told her they had nothing in their fies (Tr. 4384). When the
McCunes received a notification that Mrs. McCune s insurance

application had been denied on the basis of a Retail Credit report, it
became dpparent that a Retail report had been prepared (Tr. 4363-
64). Mr. McCune again contacted Retail and after asking the branch
manager where the information was obtained, was told that all
Retaii' s information was confidential and that "they couldn t tell me
a thing, and at that time they didn t tell me whether they even had
any record of it. " (Tr. 4365). Only after Mr. McCune became aware of
the right to disclosure and so informed the branch manager, was he
told disclosure could be obtained (Tr. 4366). (187)

533. Respondent violated Section 609 of FCRA by denying
disclosure to consumers (Findings 529-32). In addition, the failure of
Retail to advise the McCunes upon their first contacts that a report
was being prepared or an investigation conducted, discouraged

disclosure in a manner tantamount to refusal to disclose (Finding
532).

534. In other instances, respondent's field personnel, while not
actually refusing disclosure, imposed certain conditions on or
prerequisites to disclosure, which were not permitted by FCRA.
535. It was respondent's practice to request that a consumer

seeking disclosure sign a completed Consumer Interview Form (RX
556L). This form had blanks for the consumer s name, address and
other identifying information, and for the signature of the consumer
to certify that he was who he purported to be (CX 1457). Respon-
dent's stated purpose of this procedure was to provide information
adequate to ascertain that disclosure was being made to the proper
person (McLaughlin 8346; Dukes 12735, 12741; Jenkins 5689-90; see
also CX 675Z-62-63). However, the form, above the signature line
contained the following paragraph:

I hereby certify that I am the above described consumer and request that Retail
Credit Company disclose to me the nature and substance of information which it has
in its fie concerning me. I authorize Retail Credit Company to make necessary
investigation of any item which I may dispute and to transmit the results of such
investigation to any person to whom it has previously reported such disputed
information. I authorize any business , organization , professional person or anyone
else to !"rive full information and records about me.

(CX 1457 , CX 337.) (188)
Thus, as noted by respondent the form "when properly signed"
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could serve as an authorization for ascertaining medical information
(RX 108E)'"

536. Such a waiver was not necessary for identification purposes
and was not a proper condition to place on disclosure. Respondent
did not impose the condition of this waiver on all disclosures (e.

g.,

telephone disclosure, when given , did not involve the waiver), and
did make disclosures when confronted with consumers who refused
to sign the waiver (Luster 3172- , 3180; Bendelow 3459-62).
However, its use of the form implied a condition to persons unaware
of their right to disclosure without signing a waiver. '"

537. Another condition imposed on disclosure occurred in the
case of consumer Baker. Mr. Baker requested disclosure in 1973
after receiving a cancellation of his automobile insurance (Tr. 3108-
10). The assistant manager told him there would be a $5.00 charge
for disclosure. Mr. Baker stated that he would not pay a $5.00 fee and
showed the assistant manager his canceJlation notice (Tr. 3110'''
The assistant manager then told him, contrary to any corporate

policy or instruction, that he would have to have a written
authorization from the insurance company involved before he could

receive disclosure (Tr. 3110-11). After learning of his rights under
FCRA, Mr. Baker again contacted the assistant manager ' who
insisted that a written authorization was prerequisite to disclosure

(Tr. 3112- 13). Mr. Baker then returned to the branch (139)offce with
a state consumer representative , well versed on the FCRA. At this
meeting, the branch manager gave him the Consumer Interview
forill to sign for disclosure and the insurance company authorization
was not demanded (Tr. 3114- 15).

538. Respondent imposed conditions on consumer disclosure
which were not authorized by the FCRA (Findings 535-37). Imposi-
tion of such conditions is another way to avoid the disclosures
required by Section 609 of FCRA and is constructive refusal to give
disclosure. Such practices violate Section 609 of the Act.

.539. Respondent's instructions stated that disclosure of the

nature and substance of the information in the fie was to be given
not necessarily verbatim" (RX 556L). Under no circumstances was

the discloser to permit the consumer to see, read or handle the report
'"' In 1:174 or 197,'. respondent redesit:ned its Consumer Interview Form and omitted the waiver clause

(McLrlUgh1in 8.147-48; RX 492C)
'" The field personnel were inslruct",d that if the consumer rdused sign the form , they were to ask for other

idenlific t!an and not to insist that the consumer sign the form (RX 55til)
,.. No finding of violation is based on the attempted imposition of a fee, Mr. Baker s teslimony i!1d;cate thaI

w:1en tbe assi taJl manager mentioned the fe., he had not bl"n advised that Mr. Baker sought disclosure hecau5e
of an insurance denia! (Tr. 3110)

'" Disclosure in this cas did not occur. After the branch manager learned the tate rei' e6entative identity
and th t Mr B"ker intended he be prc!1ent throughout the interview , he terminated the meeting (Finding 531).
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himself (RX 556F, 556L). "Nature and substance" was defined to
inciude ALL file information " favorable and unfavorable. Summa-
rizing and paraphrasing were permitted "so long as we are complete,
accurate, and the consumer understands." (RX 564W, emphasis in
original). The instmctions further provided that, in disclosing a
report, the discloser cover all the questions and answers on the
report and then take the narrative sections "feature by feature.
(RX 564X).''' (190)

540. "As a matter of established procedure or usual and custom-
ary practice, respondent (did) not disclose the recipient of a
consumer report on the consumer which it (had) furnished for
employment purposes witbin the two-year period preceding the
request, or, for any other purpose within the siX-Inonth period

preceding the request, unless specifically requested to do so by the
consumer." (CX 1445E). Likewise, respondent did not disclose non-
investigative sources of information without a specific request (UPF
935).

541. Implementation of respondent' s instructions in the field was
not uniform. In some branch offices, reports were read verbatim
(Burge 5088- , Jegley 7027). In others, a summary or paraphrase 
the report was disclosed (Coulter 8202-03). In stil another, only the
part of the report which the discloser "assumed was the factor" that
had caused the consumer to be fatEd or denied insurance (Rakey
1664-65) was disclosed.

542. In practice, some field personnel, while purporting to give
the nature and substance of reports, failed to give adequate or
complete disclosure.
543. In Novemher 1971 , a consumer went to the Wichita branch

office for disclosure to ascertain what information had been the basis
for denial of two insurance applications (Tr. 3377-81). He received
disclosure and was told that his life insurance was probably denied
because he had had pneumonia and that the basis for his automobile
cancellation was probably his six traffic violations in 6 years (Tr.
3383-89). When the consumer asked for the exact reasons he had

,.. Ex-emj11oyee ShC!lley testified at length regiirding instructions he aller;edly was given by (,1r. Browning, the
Region,)1 Vice Pn sident i)J Mr. Shelley s area. These alleged iostrlctions were contrary to n' pondent' s written

instrlctions

g, 

in making disclosures, personnel should tone down the :'e!,OTL(Tr 15115), not disclose the
question and answer portions of the r Jlorw (Tr. 15116), "highlir;ht' the body of the report ('fr. 15116- 17), and if a

report cor, taiiled several adversG itelns disclose the item of " lellst conflct" first because the discloser wou!tI often
not hal'e to o the remainder of lhe report" (Tr. 15117). Mr. Browning specifically denied giving these

infitructiof1; (Tr 16098. 104). His denial was supported by other Retail employees in Mr. Browning s lIr!OlI who

tes,ified regarding instructilJns he had given them which were inconsist.!Ont with those Mr Shelley allegedly

received (Lindsey 16182- 8;' . Beckman Uj:H2, Taylor 16218 , Klueh 1627 76). Aller considering t.his testimony and

the fact that it is ilighly unlikely that a vice president would issue dircctives so widely divergent from the
instructions he was given by the Home Offce (which he knew were given t" the branch officcfi by the Home Offce),
it is found that Mr. Shelley s testimony was effectively rebutled on this critical issue. His t,, timony is, therefore

not relicd On.
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been refused, he was referred to the insurance companies (Tr. 3389).
He contacted the insurance companies and was told he would have to
receive the information from Retail (Tr. 3390-91). The consumer
returned to Retail and had a second disclosure similar to the first
(Tr. 3391-92). He again contacted one of the insurance companies
about his refusaL The insurance representative finally told him that
the Retail report indicated that he had a drinking problem (Tr. 3392-
93). Since no information regarding drinking had been disclosed to
him by Retail, he returned for a third disclosure, in which the
drinking information was again not mentioned (Tr. 3393 94). The
consumer asked about any drinking information, and the branch
manager stated, .. ' I didn t feel that it was important' " (Tr. 3394).'''
Among other items not disclosed to the consumer were that he was
said to be a fast and careless driver;"2oo that he was "said to be an

unstable type of person, not regarded well;" that his mother had
been in a mental institution and was poorly regarded , and that he
had a girlfriend who drove his car (Tr. 3397-3401 , 3384-85; CX 343H-
I). (192)
544. Consumer Grabher contacted the Denver branch offce after

she received an insurance cancellation (Tr. 3410). She received
disclosure but was not told the report' s statement of her estimated
income and net worth (Tr. 3412- 13; CX 1l3A).
545. In 1972, two consumers, father and son, visited the Dayton

branch office for disclosure after an insurance company had refused
the addition of the son to the father s automobile insurance policy
(Tr. 960-62). Information suggesting the son had been invofved with
drugs and unfavorable details of his having been terminated from a
teaching position were not revealed (Tr. 964, 967). The remaining
information , which was disclosed, was basically favorable (Tr. 978
982-84). Afterwards, the father wrote the insurance company
involved, asking whether the denial was based on additional
information since the Retail report was favorable. The son thereafter
received a telephone call from the Dayton branch manager, who
stated that the employee who had conducted the disclosure, had
overlooked one page of the report. He then disclosed to the son the

", The information which the Retail representative did not consider ;mportaot was: the COnSUmer had been
seen "dnmk severa! tim' s since he was discharged from the military- One source stated that prinr to service , the
subject was arrested for driving his car with some of the tin's on the sidewa k down the middle of the town" (CX
.;:JI

,.. This item app ars to have been disclosed in the second disclosure session (1'r. 3400)
'OL Ms Grabher 5 testimuny was more persua8ive than th,,t of the rebuttal witness who t stified regarding the

disclosure procedure he generally followed
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drug information and unfavorable details of his dismissal from the
teaching position(Tr. 965- , 979-81; CX 98). '" (193)

546. Consumer Smith twice received disclosure in 1973 from the
Manchester branch offce of a report which was the basis of his
failure to receive an insurance agency appointment (Tr. 927-32; CX
258). These disclosures did not include unfavorable information in
the report concerning previous employment (Tr. 930-32). While the
information in question was later deleted from the report and a
notice of the deletion sent to the company who had received the
report (CX 255A- , 257; Tr. 952- , 8461-62), this action was taken
without Mr. Smith's knowing the information was in the report. 203

(194)
547. Another consumer received disclosure in 1972 from the

Oxon Hil, Maryland offce after she received an insurance cancella-
tion (Tr. 1792-94). Items from a report dated December 15, 1971 (CX
151) were revealed, but the disclosure did not include information in

another report, dated December 27 1971 (CX 152), that the consumer
had run off with a truck driver; that her morals were questioned;
and that she was regarded as " trying to take (her husband) for his
money. " (Tr. 1794-96; CX 151A- , 152A-B).
548. Consumer Dayton contacted Retail's Phoenix offce in 1973

after her automobile insurance was cancelled (Tr. 3531-32; CX
1469B). She received disclosure of some information, including

information that she was living with a man to whom she was not
married (Tr. 3533-34). She was not told, however, that the man
living with her had caused trouble in the neighborhood (Tr. 3534).
Also, her estimated income and worth were not revealed (Tr. 3534-

,", The sons testimony that, following his disclosurc, he n ceived a call from Retail and was told that during
the disclosure, one page of the fie had not been disclused to him , was Un rebutted- This fact. together with the
branch manager s testimony that the employee who made the disclosure "was not sure" he had disclosed the items
in question ('1r- ;4899), gives crooeJJce to the cunsumers ' testimony. despite the testimony ofrebutb,l witne&ses

'" Consumer Smith's testimony that unfavorable employment information wa. Dot disclosed to him is found
dible, despite rebuttal testimony of the Retail employee who gave the disclcsure. The rebuttal witness testified

that the items were disclosed and displ1ted (Tr. IOH90), and that a reiovest.gation was conduded (Tr. 10891-
10897) However, Mr Smith appeared to have a clear recollection of what was disclosed to him . IIis rewl!ection
was particu\arly convincing because he had discussed with Retail in HHi8 , the suhject information and was under
the impression the material had , at that time, been deh ted from his records (Tr. 918- 27). That Mr. Smith would
have remembered if this information was mentioned sP.ms certain. Furt.hermore, the visit of Mr. Yox, the bnlnch
manager , to Mr. Smith's office to Rive another disclosure (Tr. 942- , 8457 - (0) tends tv corroborate Mr. Smith'
testimony th!!!. the first disclosures were incomplete. During disclosure by Yox , the then-deleted inform3tion was
disclosed to Mr. Smith. Mr. Yox told Mr . Smith that the information had been induded in the report because the
wrong report had been sent to the C\l5tomer and that during t.he previous disclosures, the wrong report was re3d
(Tr. 945-46)

'0' Respondent's suggestion th3t there need be evidence that the second report , a prior address report, was
!lctually in respondent's file at the time the con umer received disclosure , is without merit (RP ' 817). Respondent
had a duty to give disclosure of uU reports in Il consumer s fie. When all reports were not disclosed, it was
incumbent upon respondent to show that the reports not disclosed were not in the fie. Here, nO such showing was
atlempte.
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35; CX 78A-B). Ms. Dayton would have disputed these items if they
had been disclosed (Tr. 3534-35).
549. In 1972, a consumer was given disciosure by Retail's San

Francisco office of reports prepared in connection with his applica-
tion for life insurance made at the request of the bank from which he
and his partner in business had a loan (Tr. 3711- , 3725). (l95)One
item was withheld. He was not told that his file contained a
statement that he used "his hands in an effeminate manner, also
talks in an effeminate manner. " (Tr. 3720; CX 218).

550. When consumer Phares (Finding 529) received disclosure of
his report, he asked what companies had recently received the
information disclosed. He was t.old this information would not be
divulged (Tr. 777 , 787-88).

551. In other instances, while not completely omitting items from
the reports, Retail representatives "paraphrased" or "summarized"
the items in such a way that the full meaning, and in some cases, the
derogatory tone of the report, was not conveyed to the consumer.

552. Another consumer contacted Retail' s Canton , Ohio office in
1972 , and asked why her policy had been cancelled. She was told that
her report indicated she had an unstable marriage (Tr. 3593-94). The
report actually stated she had been separated several times from her
husband and that two sources " indicated that (her husband) had a
desire for other women and they also stated that. . your insured
had a desire for other men and between the two this caused friction
in the marriage. Stated were fighting constantly. " (CX 169B). '" (196)

553. Another consumer was told that her report indicated she
had recently had a run- in with (her) former husband, a severe one.

(Tr. 1794). The report actually stated t.hat she had been assaulted by
her husband and incurred 22 stab wounds as a result (CX ISlA).
554. When consumer Stanley received disclosure from the Wilm-

ington , North Carolina branch office after having his insurance
cancelled (Tr. 220-26), the file information was presented in a far
less inflammat.ory manner than in t.he report. Mr. Stanley was
told the report indicated he made it a point to be well aware of the

m Ms- Doyton s testimony was more convincing tnan t.nat of tlw rd",Ual witness who t€5tifid regarding only
t.lwusualproccduresfo!lowcd

",. TIll' C0'15UmCr S testimony was "ot I'ebuttcd. It is respondent. s posit.ion t.h"t disclo5ur" tu the consumer WfL"
not. required under FCRA causc thO' report prepan,d was not c: COnSUmer report (RPF' H1R) However , Section f)08
of FCRA requires disdos'lre of aU file infonnati"n on a C(JiSUmCr (cxcept medical information), not just consumer

p"rt (see FiIJding .S!)!) infra pertaining to claim files).
", Mr. Phares ' tcstimorlY tnat nc wco told the rccpnt. recipie'1L- ofnis report would not b divulged to him wa

unrcbut.ed Confusion in periphcrcol areas of his tc t.imony do(' not detract from tJl( w,.ig to be given to this
un."bnttedtestimo"y

'"' This consumer s di..c!osure was ",Iso incomplet.e in th"t. she was told information oniy in re ponse to specific
questions she asked. Afler being told t.hl. reaSOn for t.he cancellation , she "sked wnethcr the report show"d shp ww;
married. at'd where it :ndicated he worked (fr- 3594). She was given this inforc,,,tiOrJ, but only l!ft"r sh", ;-sked
specifically (T - 35f)l- );))- No witness w,," called to rebut the witness' testimoIl
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benefits to which he was entitled under insurance policies (Coulter
8198 99), whereas the report actually stated:

. . . Special attention has been given to past losses due to subject being well-known in
this area, as being extremely "claim conscious" and has submitted several minor
claims with several different insurance companies. We did develop through outside
sources that the subject has had his insurance cancelled on several occasions due to

excessive claims. Subject is known to be the type person that will submit any claim
and usualJy has a full knowledge of what is covered and what is not. This information
was verified through outside sources as well as the Jocal claims adjuster who has
worked with the subject in settling several claims.
(CX 271A B.)

In addition, the report stated:

. . . The subject himself is favorably regarded but his general financial reputation is
not good , ,sources report that he has the ability to pay but general nature is to be slow
making payments. We developed a past-due account with the local hardware store
over two years past-due and also a past-due account with a local carpet- laying firm
over a year past-due with no attempt made to pay.
(CX 271B) (197)

On this subject, Mr. Stanley was told only of the specific past due
accounts and that his reputation for bill paying suffered because of
them (Coulter 8200-01).
555. Respondent's field personnel failed to give the nature and

substance of the information in its files in a substantial number of
disclosures, by either omitting pertinent information or summariz-
ing and paraphrasing to the extent that the information disclosed
did not reflect the full import of the information in the reports
(Findings 543-54).
556. In June 1974 , respondent instituted "visual disclosure" for

consumers visiting an office for disclosure (RX 576A E). This

procedure was developed because "it became apparent over the years
that no matter whether or not our manager, or when our manager
read a case verbatim across the desk, some of our consumers did not
feel that he was doing so." (Jenkins 5763 94). Under the nev
procedure, the conSumer could actually see his report and review i
with the Retail representative.

557. In 1976, Retail again revised its disclosure procedure. As (

October 1 , 1976, a consumer who visits the office for disclosure is 1
be given a copy of his report after visual disclosure is given (or in H
case of telephone disclosure, on a subsequent visit to the offce) (R
122A, C-E).

'"' Mr. Coulter, who made the disclosure , testified in connEition with Mr. Stanley. M,.. Coulter s stakml
themselves form the basis of this finding
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Disclosure of Claim Reports

558. It is respondent's position that claim reports are not

consumer reports under the Act and therefore not subject to its
disclosure requirements. However, on some occasions, in order to
accommodate consumers, claim (198)reports have been disclosed.
(RPF 810(a)). '" This policy was communicated to the field. s one of
respondent' s offcials explained, he felt no "corporate obligation" to

disclose claim reports. "The company policy was that claims versions
were not part of the Fair Credit Reporting Act but on each and
everyone you had to handle it individually on how you saw-how-
you wanted to disclose part of it. If you saw it feasible to do so then
you could do so but it is a matter of convenience to the consumer
more so than company policy in that particular aspect... (Piercey
8323).
559. Respondent's position that claim reports need not be dis-

closed and the ad hoc position with respect to disclosure taken in the

field'" compels the inference that many claim reports were not
disclosed. Such failure to disclose claim reports violated Section 609
of FCRA requiring disclosure as to "all information (except medical
information)" on the consumer in the files of a consumer reporting
agency at the time of the request. (199)

xv. TELEPHONE AND SUHOFFICE

THE COMPLAINT)

DISCLOSURE (PARAGRAPHS 24-25 OF

Telephone Disclosure

560. Respondent's instructions regarding telephone disclosure
;tated that even though the FCRA authorized Retail to require a
'fritten request prior to telephone disclosure , no such requirement
vas imposed by the Company (Burge 5006-07). Rather, the Retail
epresentative was required to make certain he was speaking with
he proper person (CX 675W). Telephone disclosure was encouraged
t least indirectly, by respondent' s statement to branch management
mt as many routine situations as possible should be handled by
05. The n l:ord irJdicl\t. that , as of ,Jun" 18, 1971 , respondent did re(ognize that Section 609 covered not soldy
,sumer rep'1rts, b\lt " aU of the information about the consumer " (except medical information) in the files (CX

21). However, to the eKtent of any conflict between this document and respondent' s proposed finding,

Jondent' s finding is relied on as to the procedure actually followed-

'" 

E.g. whcfJ Of1s\jmer McCreary requested disclosure of his claim report from the Miamt branch offke , he
'Ived disclosure only or the portion orthe report called the "claimant interview " rather than of the entire report
h included Information from other sources (Tr- 831'7; RX 449B- C). Consumer Heres!' received disclosure of
n information a week after he original!y requested it(Tr. lHJ M) The di closure occurred only "ft(!r Mr. llTfsh
'd the branch offce oumerous time find Retail's legal departmeot (whom the bnmch manager had contacted
he felt claim reports were not covoored by FCRA), told the branch trmnager to " go ahead and disclose

man 11086- 11092-94)
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telephone (RX 564S). In addition , branch managers were urged to
make every effort to make good" with a consumer on the first

contact and told that "delay irritates. " (RX 1012-187).
561. Field personnel were instructed that if a consumer tele-

phoned for disclosure , properly identified himself and the pertinent
fie contained no protective or decline information that was subjec-

tive or highly critical, the written request was to be waived (CX
675Z-31). Otherwise, the branch management was to suggest the
consumer come by the office for disclosure or send a written request
for telephone disclosure (CX 675Z-32). If a consumer wrote to Retail
requesting disclosure, he was to be advised by mail that he could

telephone for disclosure, but if the report was highly sensitive, it was
suggested that the letter "be pitched toward a private , face-to-face
disclosure" (CX 675T). It was felt by respondent that while telephone
disclosure saved tim for all parties involved and even sensitive
material could be handled by telephone, there was "no substitute for
a face-to-face discussion (RX 108B). Similarly, Mr. Hakey testified
that if the information in a consumer s file were not "minor " he
wanted the person to visit the office to ascertain identity (Tr. 1661-
62).
562. Respondent's instructions regarding telephone disclosure

were not foilowed in all the branch offces. (200)
563. It was the policy in the Denver branch offce for the

receptionist, Ms. Dukes,212 to advise consumers who telephoned in for
disclosure that the information requested was confidential and could
not be disclosed by telephone. Callers were advised of their right
under FCRA to in-person disclosure, but no mention was made of
their right to telephone disclosure if a written request were fied. On
the "rare" occasion when a consumer stated he was unable to come
to the offce, Ms. Dukes referred the cail to the branch manager or
assistant manager (Tr. 12739). Ms. Dukes received her instructions
on what to say to consumers from the branch manager (Tr. 12740

12739 12741). '" Consumers Bendelow (Tr. 3452- 53), Coons (Tr. 3578),
Comerata (Tr. 3218), Goddard (Tr. 3156-57), Moser (Tr. 3561-62) and
Van Sickle (Tr. 3823-24) were refused telephone disclosure by the
Denver offce through implementation of this policy. Consumer
Grabher, who asked to and did speak with the manager when she
called, was asked by him to come in person in order to obtain

'" Ms. Dukes was receptionist in the Denver offce from 1970 until January 1976 (Tr. 12733 . 12738).
'" Mr. Hendon , the branch manager. testified and did not dirtJctly dispute Ms Dukes' testimony regarding her

instructions or the procedum she described. He testified that telephone disclosure was given by the Denver office
when a consumer sent a written request (Tr. 11899-90D) and that, On occasion , when he felt identification had been
properly demonstrated , he gave disclosure when there was no written request (Tr. 11900) In addition , RX 519
520A- , 521 , 522 , ,':;24, 525A- , 526A 13 , :;30-543 indicate that some te!ephontJ disclosures weT" made by the Denver
otlice
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disclosure. Only after tellng the manager she was at work, could not
come in and wanted to know immediately why her insurance was
cancelled, was she givon disclosure by telephone from the Denver
offce (Tr. 3410- 11). (201)

564. The manager of the Wichita branch office told consumer
McCune that the only way disclosure could be given was in person
(C. McCune 4366). Consumer Mumford was told by respondent'
Rocky Mount, North Carolina offce representative that disclosure
could not be given by telephone (Tr. 1146).
565. Respondent has told consumers that disclosure could not be

given by telephone without mentioning that, with a written request
consumers have a right to telephone disclosure (Findings 563-64).

Thus, as to these consumers , respondent eliminated, as a practical
matter, the option for telephone disclosure which the FCRA sets
forth and have violated Section 610 of FCRA.
566. In the Brockton, Massachusetts and Lincoln, Nebraska

branch offices , respondent advised consumers who contacted Retail
requesting copies of their reports that, while no copies could be sent
to them, they could receive disclosure of their files at the branch
offices (202J(Humble 3481- '" Reinhardt; RX 468J; CX 243J"'). No
mention was made of the consumers' rights to have disclosures by
telephone.
567. Thus, respondent advised consumers obviously interested in

learning what was in their fies that disclosure was available in a
Retail office without mentioning the possibilty of telephone disclo-
sure (Finding 566). Even though telephone disclosure was not
specifically requested in these instances, respondent, by undertaking
to advise consumers of their rights regarding disclosure and only
partially advising them as to their rights has, in a practical sense,
made telephone disclosure unavailable to them in violation of
Section 610 of FCRA.

Suboffce Disclosure

'" While Mr MumFord"s testimony on the actual disclosure given him 10md the subsequent. reinvestigation was
too confused to ascertain prtccistdy what disclosure '1115 given , his unrebuttcd testimouy was clear that he called the
Rl\Cky Mount offce and was told that disclosure' could not be given by telephone. As ,espemden!. point.ed out (RPF
949f), Mr. Mumford was told that the reason telephone disclosure couldn t be given related to inadequate

identification by telephone (1'r. 1159- (0). Neverthele8 , he was app,uenUy not told that he CQuld receive disdo llr"

with proper identification or a writtlm request (see 1'r. 1146) Mr. Mumford was given sume information fram his
file by tc1ephone regarding maritH.1 discord (1'r 1146 , 11(0), but he received no di closure of tllC specifics of the
report until he later visited the Rocky Mount offce rfr. 1.147 50) located 40 miles from his home (1'r. 1145)

,,, Ms. Humble H testimony was not discredited by the rebuttal witnesses' general te tlmuny to the effect. that
75 to 8.5 p.'rcent of the disclosures from that uffce were by telephone (Tr. 834.1).

", In the casp of con umer Reinhardt , it should be noted that the response she received from Retail was less
informative than that given hy Retail to a friend of her in response to a simibr request. Her friend had indicated
in hi n::quest for a copy of hi report , that he had some knowk"dge of the FCRA. (Comp..re RX 461\1 and ex 244

with RX 468. and ex 24:!).
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568. When respondent established its disclosure procedures after
passage of FCRA, a corporate policy decision was made that there
would be no "systematic disclosure" from the subofIees because the
suboffces were not adequately staffed for this function (Burge 5008-
09). '" (203)

569. A suboffiee is generally removed from the metropolitan
area, located in a small city or town (Case 5362). It is staffed by one
or more field representatives , and , in the case of those having more
than one field representative, one of them is designated as the
supervisor. There mayor may not be part-time or full-time clerical
personnel (e.

g., 

Jegley 70,')7- 58). In some cases, the suboffce is
located in the field representative s home, and the Company pays
hirn for his telephone expense and rent on the space used (Brothers
7358). The number of suboffices also varies from time to time (R.
Jones 5218). No fies are maintained in suboffices (Burge 5010).

570. The suboffce personnel were instructed that when they
were visited by inquiring consumers, they were to secure informa-
tion on consumer forms and advise the consumers that either the
branch manager or the suhoffce representative would be in touch
with them (RX 564T).

571. After a consumer s visit to a suboffice, 8. memorandum
relating the contact and information obtained was to be sent to the
branch manager for his handling (RX 564T). Some suboffce disclo-
sure was apparently anticipated as instructions stated that the
branch manager would decide whether to contact the consumer or
send the consumer s file to the suboffice with instructions regarding
disclosure to the suboffce personnel (RX 564U; CX 675Z-64). If a
consumer telephoned a suboffce for disclosure, the Retail employee
was to suggest he phone or write the branch office manager and to
supply information facilitating such contact (CX 675Z- , 64). The
branch offce manager had discretion regarding whether to havE
disclosureE given in the suboffices (Jenkins 5771).

572. In accordance with this policy, respondent admitted that, or
occasion, it did not make discJosures at suboffices (Answer, Par
24).'" (204)
573. Respondent's failure to provide disclosure at suboffces dOE

not violate Section 610 of FCRA.

,,, The r"a on for lhis decisiun war; stated to Ix. that .' there is not persOlmel present in the sub.offce, ccrk'1i
not in the smaller 5ub.offces , at al! times or even in the working hours , became they muy we!! be gonc from
Dr!)Ce during the working hours. More likely. they would be there in off-hours rather than in working huurs- Se
decided at the outset we wOlJld notdisc!osfJ in sub-offce points. " (Bur gfJ5(09)

m When consumt!r Roberts requested disc!oslJn, from the Id,-ho FaHs subof'fice . he was referred to the IJ
branch office (Tr 3358- 12661- (2)
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XVI. REINVESTIGATIONS (PARAGRAPHS 26-27 OF THE COMPLAINT)

57 4. Field management was instructed that during disclosure
the Retail representative was to note the items the consumer
disputed (RX 556L). If the dispute was of a minor point, such as a
street address, exact amount of income, dates, or numbers of
children, and the item had "no adverse effect on the transaction
the report was to be corrected accordingly, and if the consumer
requested, a copy of the correction was to be sent to the recipient
company (RX 556F -G). In all other cases of dispute, the Retail
representative was to take down the "consumer s side of the
situation" on a Consumer s Statement form (CX 675Z-22), and there
was to be a reinvestigation (CX 675X). If the consumer disputed
information in his fie but stated that he did not want a reinvestiga-
tion, he was to be told that the law required there be a reinvestiga-
tion. If he remained adamant in his position, the Retail representa-
tive was to get a written statement of his dispute and a written
statement from the consumer that he requested there be no

reinvestigation (CX 675Z-36).
575. When a reinvestigation was conducted and the original

report information confirmed , the Consumer s Statement was to be
sent to the recipient company upon the consumer s request (and the
Retail representative was required to advise the consumer of his
right to so request). The Consumer s Statement was made a part of
the consumer s file (RX 556M).

576. If the reinvestigation did not verify the original report, the
information was to be deleted or corrected, and the amendments sent
to the recipient company. This procedure was not to be followed,
b.owever, if respondent felt that the consumer had exerted pressure
m sources and, as a result, they would no longer discuss the matter
vith Retail, thus precluding verification. (205)In that case, the
ustomer would be advised of the dispute, the circumstances of why
b.e information could not be verified, and a copy of the Consumer
tatement would be sent to the consumer (RX 564EE).
577. These explicit instructions, when implemented by respon-
mt' s field personnel , resulted in situations where no reinvestiga-
ms were conducted though consumers clearly disputed information
,en them during disclosure.
578. One consumer received disclosure from the Baltimore
mch office in 1972, after she was denied automobile insurance (Tr.
)6). She disputed much of the information contained in the report,
, that her house had constant traffic of people and was thought to
1 "house of ill repute;" and that her babysitter had taken drugs as
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a result of the consumer s influence (CX 280B; Tr. 1530). The
consumer s statements of dispute were recorded in a memorandum
prepared by Retail after the disclosure (RX 477 A-B), and she was
told there would be a reinvestigation (Tr. 1505-06). There is no
evidence in the record that a reinvestigation was conducted or that
the insurance company involved was ever notified that the consumer
disputed anything in the report. The fact that the consumer was

invited by the insurance company some ) years later to reapply for
insurance is not relevant. 219

579. Another consumer visited the Boise offce and received

disclosure of a report prepared on him which was the basis of a
health insurance denial (Tr. 4284-87). The report contained many
items of an adverse nature, 

g.. 

that his restaurant was closed

because he put dog food in his tacos; that he and his wife were
arrested in a drug raid and "continued to have i\egal drug habits;
that he had been charged with several other crimes; and that he
grew marijuana in his backyard (206)(CX 1484A-B). During and
after the disclosure, the consumer indicated that the report was

inaccurate (Tr. 4289-96). He was told that he could dispute specific
items and that a reinvestigation of the information he disputed
would be conducted (Tr. 4296). While he declined to go over the
report stating exactly which items were inaccurate, he stated that
everything below his name and address was incorrect (Tr. 4296), and
made it known that he strongly disagreed with the report.'" At one
point, he suggested that the discloser ascertain that his restaurant
had never been closed on a dog food charge by simply callng the
county health department (Tr. 4316-17). In addition, the consumer
mentioned suing Retail (Tr. 4310). The next day, the consumer
brought his lawyer with him to Retail, received another disclosure
(Tr. 4287, 4312) and was again told he could have a reinvestigation
conducted if he would specify the items with which he disagreed (Tr.
4313- 15). The consumer later wrote a letter to Rctail requesting a
copy of his report (CX 1485). He received a letter in reply, stating
that a copy could not be sent but a reinvestigation would be
conducted "(i)f you consider any of the information which has been
disclosed to you to be incorrect." (CX 1486). The consumer did not
respond to the letter, but turned the matter over to his lawyer (Tr.
4298-99). Mr. Miley, who gave the disclosure, did not order a

'" 

The branch manager of the Baltimore branch offce testified in rebuttal tu this consumer. However. he did
not dispute theevidencl' reJied OD i this finding regarding reinvesbgatioo

,,, Typical of the consumer s statemenL of disputn during the disclosure were, " to!'; him it w"s incorrecl"
(Tr. 428\1); ." told him it was completely wrong '. (Tr 4290); "' I told him it was a blatant lie" (Tr. 4291); " I said again

tho e wer" blatl'nt lies err. 42!J3); " I told him it was the most ridiculous thing' had ever hea,doP' ('fr. 42!J4)

While the discloser statRd that Rf'tail would reinwmtigate if the consumcr would state specific"lly what he objected
, thf' consumer felt "'he wasn t listening to wh"t I was saying. Iff call somelhing a Ii" . I'm disputing it" ('fr. 4:J14).

335- 34S Q - 81 - 53
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reinvestigation (Tr. 11142). It was his practice that when a consumer
simply stated an item was inaccurate and refused to go further, he
did not order a reinvestigation (Tr. 11143). Mr. Miley referred the
matter to (207)respondent's legal department (RX 807C-D) in
compliance with respondent' s instructions to do so when a consumer
threatened suit (fr. 11142). Failure to order a reinvestigation after
the consumer disputed information in his report violated Section 611
of the Act. '"
580. After consumer Kasdorf received disclosure from the Albu-

querque branch office, a consumer statement was written showing
that he disputed certain items disclosed to him, that he was a slow
payer of bils and had left a former residence owing rent (Tr. 12254-.
55; CX 138A; RX 440E). Mr. Kasdorf assumed the information would
be corrected (Tr. 3144). No reinvestigation was conducted (Tr. 11860-
62), and there is no evidence that the consumer s statement was sent
to the requesting company.
581. Consumer Wisniewski received disclosure from the Cleve-

land branch office of information in his report prepared for an

automobile insurer that he made fast stops and starts, peeled rubber
on his tires, and , therefore, his driving reputation was poor (Tr. 1454;
CX 332A-C). Mr. Wisniewski denied that he "peeled rubber
although he explained that fast stops were appropriate in some

circumstances (Tr. 1454, 1459-60). He fil1ed out a consumer state-
ment denying the peeling of rubber and the fast stops and starts (RX
494C). He provided the names of three people who he said could

speak regarding his driving. No reinvestigation was conducted.
Retail advised the insurance company involved that Mr. Wisniewski
had received disclosure, (208)had "admitted that our report was
correct " but had stated that the information regarding his driving
did not constitute bad driving (CX 334). '"
582. After consumer Bitney s automobile insurance was can-

celled, she contacted the Seattle offce and received disclosure ('fr.
3791). She disputed the accuracy or basis of several adverse items in

", The record is ambirilwu. refiarding whether d reinvestigation was later conducted and what it included.
Respondenl dOOs not allege there was a r"inve5tigatil'fl (HP ' %ad), hut a letter to the insumnce company 2 months
after the consumer s visits states there was;) reinvestigTltion and ment,ofls two oCthe item the consumer disputed
(CX 1;,88) Evp.n ira complete reinvestiriation waS conducl"d, it was nol timdy miJd" and di,\ not cover aHllle ile:ns
disputed or adequately sdrorththe "xlEmt,)fIn,,dispLJte(see CXI 488)

m The discl() , Mr- Cr1Jwford , teslir,,,d t.hat thf' consumer st. tem""t and names of references were submitted
at a suhseCjl\ed visit of Mr- Wi niewsKi aher he held consulted Wit.1 his in3unmce agent (Tr. !)ii34). Even if this fact
is true , respondent failed to adequately advise the insurance company of Mr. Wisniewski' initial dispute of t.he
re"Jing rubber it"1l dfllthe obvious di pute of II flour driving rcputatiun Th" letl",- to In" insurance cO!1\p"ny
states that Mr. Wisniewski agT"ed witb everything in the report (CX : 34)- While the exist(mce ofa dispute may 110t.

have bl'en dear at the first meeting, the consumer statement which Mr. Wisniewski Liter bro'lght to the offce and
he brinfiing of refereoces de3r1y demcHlst.mted that Me. Wisniews!ti disp,ned his n,port and desired a

reinvestigation. Thus, even if a ,e:nvestig-atiOl,wusnutcleurlycatled I'nrafterthc firstmc""ting, thc requirement

foru!1l1wasdearalterthesp.cOtul uweling
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the report relating to her children s behavior and reputation and to
her reputation and supervision of her children (Tr. 3792- , ;3806; CX

41A- , 42A B). She was told that nothing could be deleted from the
report (Tr. 3796, 3807), but that she could fie a statement adding to
the information (Tr. 3796, 3807). She indicated that she felt the
report contained assumptions with no verification and that she
would follow up researching herself things that were mentioned in
the report

g., 

the police s having been called to her apartment, and
that she would try to get a statement from the manager of the
apartment, the scene of many of the adverse items (Tr. 3806 07).'''

She was not told that she could (209)have a reinvestigation (Tr. 3796;
RX 404A-B). '" While Retail advised the insurance company of the
disclosure and clarified two points in the report (CX 43), no
reinvestigation was conducted and no mention was made in the
notice to the insurance company that she disputed many more of the
items in the report.
583. After another consumer received an automobile insurance

cancellation based on a Retail report, she contacted the Fresno
branch office (Tr. 4121;-27). She was told that "based on the
information that was turned over by the investigator that they
wouldn t insure us because my daughter had been involved in a
bomb threat and I (had been) in a mental institution for a year. " (Tr.
4128). The consumer disputed these two items and requested a
reinvestigation (Tr. 4128-29). A reinvestigation was conducted and
the item involving the daughter was found to be in error (RX 451H-
I). The reinvestigation did not verify that the consumer had been in a
mental institution; however, the sources interviewed for the reinves-
tigation indicated that she may have had some medicaf problems in
the past (RX 451H-I). The summary of the reinvestigation states,
Unable to develop further health history on wife, however, if
desired maybe should obtain release to obtain her physician

records. " (RX 451I). Retail' s handling of the reinvestigation regard-
ing the consumer s heaJth was not adequate. Either the reinvestiga-
tion summary should have stated that the information was not
confirmed and, therefore, shouJd be deleted or Retail should have
attempted to obtain a medical authorization from the consumer to

." A letter WrlS later n"ceived by Retail from personnel of the apartment (CX 4I\B).

", Mr. Rest. the disdoser. stat.ed that wh.m "consum!'r did not really dispute the informatiofl, hut only added
to it, he did flot order a reinvestigation (Tr. 11672). While Mr. Best testified that Ms. Bitney did not dispute the
information , it is unclea.r whether he actually refutc Ms. Bitney s recolleclion of the disclosure or merely had a

different definition of "dispute," Mr. Best testified that Ms. Bitney visited Retail after her first disclosure tu mview
the f !e again a!1d express!'d the dp.sire to fie a statem(mt. This testirno!1Y is consistent with Ms Bitney s testimony

that she disputed the report. Her testimo!1Y is given more weight than Mr. Best's memorandum, after Ms. Bitney
!In\t visit , which states that Ms. Bitney indicated that " the report was subst.antially correct." (RX 404A)
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further investigate this matter. Under the circumstances, failure to
delete the information violated Section 611 of the Act. (210)

584. Respondent has failed, in certain instances, to provide
reinvestigations required by Section 611 of the FCRA when consum-
ers disputed their reports (Findings 578 82). In certain instances

respondent compounded the effects of its failure to reinvestigate by
providing notification to the recipient companies which inaccurately
or incompletely set forth the disputes by the consumers (Findings
581 , 582).

585. When consumer Mattos requested her reinvestigation , she
was told by the Fresno offce that there was a charge of $5.25 (Tr.
4129, 4132-33). The request for reinvestigation came within 30 days
of the Mattoses ' receipt of an insurance denial (RPF 971c). Imposing
the condition of a charge on reinvestigation could discourage
reinvestigation and is an unlawful condition, even though the money
Mrs. Mattos paid was later returned to her (Tr. 4129). '" By imposing
a condition on reinvestigation, which was not authorized by ' the
FCRA , respondent violated the Act.

586. In the case of another consumer, Retail prepared a report on
her in January of 1973, in connection with automobile insurance (CX
114A-B), in which it stated that she lived with a man. Later in the
month, Retail handled a reopen requested by the insurance company
regarding this item. As a result of the reopen , Retail advised the
insurance company that "We reinvestigated and conflrmed that
subject is living with this man. . Information fully confirmed in
both investigations." (CX 146). After the consumer s automobile
insurance was cancelled, she received disclosure from Retail'
Portland office (Tr. 4479-80). At that time, she disputed the fact that
she lived with a man and gave the (21l)names of several people who
knew she was not living with a man (Tr. 4481). Retail reinvestigated
this point and interviewed Mrs. Wiliams , the wife of the assistant
manager of the apartments the consumer lived in, who stated that
the consumer was not living with a man (Tr. 4497-98). Retail
prepared a new report which eliminated the reference to her living
,.ith a man and sent it to the insurance company (CX 148A B).
\ccompanying the report, however, was a letter to the insurance
:Qmpany which stated:

l'he consumerJ disputed the fact that she had a man residing with her , admitted to us

'" s.., Finding r,27 for respondent' policy regarding reinvestigation charge,'. Apparently, respondent hajj
lcrpreted the bngu;ige of Section 612 of FCRA, which speifically authorize charges for disclosure and
tification ;ls ioc!uding reinvestigat.ion chargps !wder t.he same conditions. Such an interpretation has not beet)
allenged il1 this proceeding ,H1d is not here d",cided , as rf'Rpcmdent admit. that th., charge imposed in the case of
s. Mattos was 11 violation of Company procedure estabJi hed to ensure c'Jmplbncc with the Act
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that he is a frequent visitor at her home, stays quite late in the evening and 
occasion will have breakfast there , arriving sometimes as early as 6 a. il.
We have rehandled this case in its entirety, contacting original and alternate sources
and at this time we arc unable to obtain any source who will even admit knowledge of
any friends or acquaintances of (the consumerJ.
Therefore, would you please use the attached report to replace any previous reports on
this individual and make any further evaluation of the risk you feel necessary.
(CXI47.

No mention was made of Mrs. Wiliams ' statement. By sending this
letter with the notice of deletion, respondent effectively negated the
deletion, particularly in light of the fact that a confirmation had
recently been sent to the company on the item in question. In so
doing, respondent constructively failed to delete the item in question
and violated Section 611 of FCRA, which requires deletion of items
which are not verified on reinvestigation.'" (212)
587. Respondent has failed to delete information that was

disputed by consumers and which was not verified on reinvestigation
(Findings 583 , 586).

XVII. INTERCHANGE OF INFORMTiON BETWEEN CLAIM

REPORTS (PARGRAHS 2829 OF THE COMPLAINT)

AN CONSUMER

588. Prior to May 1974 , respondent's claim reports were filed in
the same reference files as its underwriting reports (Burge 5041

Jenkins 5798). When an investigator received a request for a current
report, he also received a reference file showing previous reports on
the consumer. "He should peruse the fie, garnering out of the file
what would be pertinent to the thrust of his upcoming investiga-
tion." (Bresnahan 601).

589. If an underwriting report was requested on someone on

whom a claim report had prevIously been prepared, the claim report
was provided to the field representative along with consumer reports
previously prepared on the same person (Trotochaud 6437 , Burge
5097 -98). It was permissible for the field representative to state in
the consumer report that a prior claim report had been prepared
(and the customer and date) and to state the doctor, hospital dates of
confinement, and the cause (Finding 241). In addition, the field
representative could use the medical information in the claim report
as a tip or lead in conducting his investigation for the consumer
report (Finding 241).

590. Actual use of claim report information went beyond respon-

'" Respondent stated that the record is unclear as t.) whether Mrs. WilJiams was il1t, rvjewed in cOlHwctim

with this reir1Vestigation or at the time of the reopen (RPF 97Jb). ln either event, however, notice to the ;ns\lranci

company following contact with Mrs. Williams was il1ulequate
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dent' s instructions. One field representative testified that when he
had recently prepared a claim report on someone he was currently
preparing a consumer report on, he quoted freely from the claim
report (Tr. 4032). Two other field representatives testified that they
asked leading questions to confirm medical information obtained

from claim reports

g., 

Has he recovered from his heart attack?"
(Tr. 379) or " I understand he had a heart attack last summer. " (Tr.
2888). (213)

591. Respondent used information from its claim reports in
consumer reports (Findings 588-90). Respondent did not consider
claim reports to be subject to FCRA and did not observe certain
provisions of FCRA with respect to them (Respondent' s Response to
Complaint Counsel's Request for Admissions of Fact, dated May 10
1974, No. 66).
592. Similarly, information in previous conSUlner reports was

referred to in connection with the preparation of current claim

reports. Prior to October 12, 1972, it was permissible to use record
information from a previously prepared consumer report in a
current claim report. Other information from a consumer report was
to be reconfirmed before it could he used in a claim report
(Trotochaud 6416). After the fall of 1972, field representatives were
prohibited from directly quoting in claim reports, information from
consumer reports, but the information could be used as a tip (see RX
658 659; Trotochaud 6415 18).
593. Respondent used consumer report information in its claim

reports (Finding 592). Such use violated Section 604 of FCRA, which
specifies the permissible purposes for which consumer reports may
be furnished.
594. In May 1974 , respondent directed all branch offices to

change their filing systems and to immediately begin filing claim
reports in separate fies from those of underwriting reports (see
Finding 243). A directive setting forth a program to separate all
existing claim files from the underwriting files was sent to the
branches in June (RX 6fiOA-H; Trotochaud 6428-.29). It was antici-
pated that completion of the process would take a year (RX 660A
637 A). In fact, by July 30, 1975, all offices had completed the
separation process (Tr. 6598).
595. Since separation of the claim and underwriting reports,

claim reports have not been available to field representatives
preparing consumer reports for tips or any other use (Cooke 10006-

, Baranek 9700--01).
596. With the initiation of the file separation in May 1974, field

representatives were instructed that "no use should be made of non-
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claim files on current claim reports or vice versa. " (RX 637 A , see also

637B-C; Trotochaud 6425-28). (214)

DISCUSSION

This is a proceeding brought under the Federal Trade Commission
(FTCA) and Fair Credit Reporting Acts (FCRA). The allegations of
the complaint have been summarized above and that summary need
not be repeated here (see pp. 2- supra). A discussion of the more
significant factual and legal issues follows. It may be noted that
there have been numerous court decisions construing FCRA in the
course of ruling on disputes between individual members of the
public and consumer or credit reporting companies. This case,
however, is the first case raising important questions concerning
administrative enforcement of compliance of FCRA by the Federal
Trade Commission and the interrelation of enforcement between
FCRA and the FTCA.

Allegations that Respondent's Employees Have Misrepresented
Their Identity (Paragraphs 5-6 of the Complaint)

Paragraphs 5 and 6 of the complaint allege essentially that
respondent' s investigative personnel have, in certain instances,
misrepresented to consumers that they are agents or employees of

the companies to which the consumers have applied for benefits such
as an insurance company and/or that the information furnished by
consumers or others during the course of interviews will be used
exclusively hy the companies to which the consumers have applied
for benefits. It is further alleged that certain consumers interviewed
would have chosen to provide the information directly to the
company from which benefits were sought rather than to respondent
had they known the true identity of respondent's employees or had
they known that such data would be added to respondent' s files for
future reference. (215)

The record shows that certain field representatives, who did not
identify themselves as employees of respondent, used introductions
such as that they were "from

, "

with" or callng "for" the company
to which the consumer was applying for a benefit. Such introduc-
tions had the capacity and tendency to mislead consumers into the
belief that the field representatives in question were employees or
agents of the company to which application had been made for a
benefit or an insurance policy (Findings 162 , 163). Such misrepresen-
tations are material to consumers contacted by respondent' s investi-
gators (Finding 164).
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The record fails to show that respondent affrmati vely misrepre-
sented that it did not keep file copies of the reports or that
information furnished during an interview would be used exclusively

by the company to which the consumer had applied for a benefit
such as insurance. However, where the introduction misled consurn
ers into believing that they were talking to an employee or agent of
an insurance company, it also had the capacity to rnislead consumers
to the belief that the information obtained would be used exclusively
by the requesting company. In that context, the failure to disclose
that a third party would retain files which might be used in
connection with other transactions constituted the failure to state a
material fact and was misleading (Finding 165).

A simple prohibition against the direct or indirect representation
that respondent's investigative personnel are agents or employees of
the company to which tbe consumer has applied for a benefit will
adequately prevent recurrence of the violations demonstrated in the
record. The evidence in this record permits no findings as to
consumer beliefs with respect to the retention and use of information
secured by consumer reporting agencies in those instances where
proper identification was made. Accordingly, the record wil not
support the imposition of an order requiring affirmative disclosure

that a copy of the information will be retained in respondent's fies
for future reference. (216)

Complaint counsel propose requiring a written disclosure which
the consumer may keep, stating the field representative s name, that
he is an employee of respondent, the purpose of the investigation, the
person ordering the investigation and that a copy of the information
will be retained in respondent' s fies for future reference (CB App. C,
pp. 2-3). The law violations demonstrated by the record with respect
to introductions on the part of certain of respondent's employees do
not demonstrate so flagrant or engrained a pattern of deception as to
justify this provision. It will not be adopted.

Respondent argues that the procedures employed by consumer
reporting agencies have been sanctioned by FCRA and that, as a
result, absent affirmative misrepresentation. no order can issue (RB
10- 11). Affirmative misrepresentation is not prerequisite to an order
directed to these practices. FCRA does not sanction interview
practices which have the capacity to deceive.

In determining the meaning of advertisements or other represen-
'" To a considerabJe degree. thf' f"i!ure by re pondent.s personnel tu identify themselves was occasioned by

the cunfus;on engendered by the name Retail Credit when the interview was in cnnnection with an insurance

investigation not invol'ling credit

g.. 

insurance. To avuid the requisite ex"lanatiOf1S, respomJcnt' s field

cprm\cntatives wuuld omit the rm\1coftheir empJoyer. The incentive to cngnge in sllch practices has been n?duced
1Y resprmdcnt s name change to Equifi1x (Findings 160- 11\)
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tations, the important criterion is the net impression that is likely to
be created on the general populace. National Bakers Services, Inc. 

FTC. 329 F.2d 365, 367 (7th Cir. 1964). In ascertaining the impression
created, the Commission need not look to the technical interpreta-
tion of each phrase; it may look to the overall impression likely to be
made. Murray Space Shoe Corporation v. FTC, 304 F. 2d 270, 272 (2nd
Cir. 1962). A statement may be deceptive even if the constituent
words may be literally or technically (217)construed so as not 
constitute a misrepresentation. FTC v. Sterling Drug Inc., 317 F.
669, 674-75 (2nd Cir. 1963). And, representations capable of two
meanings, one of which is false, are misleading. Rhodes Pharmacal
Co., v. FTC. 208 F.2d 382, 387 (7th Cir. 1953), modified on other

grounds, 348 U. S. 940 (1955).
The identification by a field representative such as that he appears

from" or "for" an insurance company may be literally true in the
sense that the interview is made at the request of respondent'

customers. However, such an identification coupled with the failure
of the field representative to identify himself as one of respondent'
employees had the capacity to create the misleading impression that
he was an agent or employee of the insurer. Under those circum-
stances, there is no need to find that there has been affrmative
misrepresentation concerning respondent's retention and use of the
information obtained. The Commission may, where ambiguous
introductions have the capacity to mislead, ban such practices.
Misleading and confusing interview techniques are not authorized by
FCRA.
Requiring respondent to cease using misleading or ambiguous

introductions will in no way preclude respondent from engaging in
any of the activities permitted by FCRA. Such a prohibition wil not
preclude respondent from maintaining files as authorized by the Act.
Nor will it impede the free flow of commercial information. It wil
merely ensure that consumers giving information do so with
knowledge that they are dealing with a third party consumer

reporting agency.

Applicability of the McCarran-Ferguson Act
Practices Challenged Under Paragraphs 7-
Complaint

Exemption to the
and 11-13 of the

Paragraphs 7 and 8 of the complaint allege essentially that
respondent' s investigative personnel have misrepresented the pur-
pose of interviews by representations such as that a credit check was
being conducted when , in fact, in certain instances, the purpose was
to evaluate a consumer s claim for loss (218)or injury under an
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insurance policy and the prjmary object of the interview was to
observe the consumer s appearance and his mental or physical

capacity in connection with such claim.
Paragraphs 11 , 12 and 13 of the complaint allege essentially that

respondent, through the use of certain medical authorizations
obtained from insurance companies, represented directly or by

implication to medical personnel that the data sought pursuant to
such authorizations '"as for the exclusive use of such insurance

companies. The complaint also afleges that consumers executed such
authorizations on the basis of that belief. The complaint further
alleges that, in truth and in fact, the information was not obtained
for the exclusive use of the insurance companies to which the
authorizations were executed but that it was also retained by

respondent and, in certain instances, utilized in the preparation of
subsequent reports for different custon1ers of respondent. The
complaint alleges that some customers would not have authorized
the release of such confidential information had they known it would
he utilized by a third party.

Respondent' s claim interview procedures and utilization of autho-
rizations to secure medical information violated Section 5, FTCA
(Findings 180. 252 55). Respondent's decisions to eliminate the

retention of its underwriting medical history reports in November
1978, and to eliminate the retention of claim medical reports in
Decen1ber 1975 (Findings 289, 244 , 256) appear to give effective
assurance of cessation of the acts charged under paragraphs 11- 13 of
the complaint. The threshhold question , hcwever, is whether the
Commission has jurisdiction to challenge such practices.

Respondent asserts tbe Com:mission has no jurisdiction to issue an
order in the case of these practices because of the provisions of the

McCarran-Ferguson Act (15 U. c. 102(b)) exempting insurers from
regulation under the Federal Trade Commission Act. (219)

For the exemption to become operative, there must be findings (1)
that the business is that of insurance , namcly, that the industry acts
as a risk bearer for a premium; (2) that the chanenged activities
relate to the act of risk-bearing; (3) that the states have regulatory
authority to govern the challenged activity; and (4) that st.ate
regulation is adequate. American General Insurance Company, 81

FTC. 1052 , 1056 (1972). The primary quedion in determining the
applicabiliy of the exemption is whether t.he particular practice
concerns the business of insurance. Proctor v. State Farm Mutual
Auto Insurance Co., 406 F. Supp. 27, 29 (D. C. 1975), affirmed, 

CCH Trade Reg. Rep. 61.481 (D.C. Cir. 1977).
The prime issue in this case is whether respondent's claim
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investigations and the introductions made pursuant thereto and its
activities in securing medical information for insurance companies
are the business of insurance. Complaint counsel strongly contend
that these activities are not the business of insurance but apparently
do not put in issue respondent's contention that there is state
regulatory authority to govern the challenged practices and that
such state regulation is adequate. The discussion herein is, therefore,
confined to the question of whether respondent' s activities are the
business of insurance.

It is clear that respondent's claim investigations are part of the
business of insurance. The determination of whether a claim under
an insurance policy should be paid is central to the insurance
business, directly affecting the contractual relationship between the
insurance company and its policyholder even in those instances
where the claimant is a third party. As a result, respondent'
activities are subject to state regulation when it conducts claim
investigations. This includes the introduction utilized by respondent
in claim investigations; namely, the so-called indirect interview. See
Proctor v. State Farm Mutual Auto Insurance Company, supra,
holding that the adjustment and settlement of insurance claims is
the business of insurance. Claim investigations are an integral part

of that process. (220)

Respondent' s acquisition of medical information through the
presentation of authorizations secured from insurance companies
also constitutes the business of insurance. Obtaining information by
insurance companies to investigate the risk of loss prior to deciding
whether to accept the risk is a part of the business of insurance.
Schwartz v. Commonwealth Land Title Insurance Company, 374 F.
Supp. 564 , 574 (E. D. Pa. 1974).

It is immaterial that respondent itself is not an insurer as long as
its activities constitute the business of insurance. The McCarran-
Ferguson exemption is "not strictly limited to insurance companies
. . . it is the 'business of insurance ' with which the Act is
concerned. Royal Drug Co. v. Groap Life and Health Ins. Co.. 415 F.
Supp. 343, 350 (W.D. Texas 1976). In performing this service,
respondent has become an integral part of the overall scheme of
insurance coverage which is regulated by state law. Cf. Royal Drug
Co. , supra. Under the circumstances, it is immaterial that respon.
dent is selling the information under consideration to insurers.

Complaint counsel also argue that respondent's retention of the
medical information and use thereof as leads or otherwise in the
preparation of other reports cannot be considered the business of

insurance. There is no precedent directly in point. However, it is
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apparent that securing such information initially is part of the
business of insurance. In many instances, insurance companies
perform such functions themselves. Respondent's practices in con

nection with the retention of medical information and the uses

thereof which might otherwise violate the Federal Trade Commis-
sion Act arise directly out oftransactions subject to state regulation
as the business of insurance. As best, it may be said that the
activities here complained of are abuses by respondent in participat-
ing in the business of insurance. Such activities being subject to state
regulation are exempt from the jurisdiction of the Federal Trade
Commission to the extent regulated by state law. (221)

Allegations as to Misrepresentations of the Manner in Which Report
Were Prepared (Paragraphs 9-10 of the Complaint)

The complaint aUeges that respondent has represented that its
interviews were conducted in person rather than on the telephone

that direct observation of the consumers ' environment was conduct-
ed, and that aU sources of information listed were seen. The
complaint charges that, in certain instances, interviews were
conducted on the telephone rather than in person , that consumers
environments were not directly observed , and that the sources listed
on the consumer report were not interviewed in person or on the
telephone. The complaint aUeges that users of respondent' s reports
would not have given as much weight to the information in such
reports had the manner in which they were prepared been truthfully
and factually represented.

Respondent, through its brochures, has represented that its
reports, as a matter of standard or normal procedure, are compiled
through face- to-face interviews of the sources listed and upon the
basis of the direct observation of the field representative making the
report (Findings 199-200). "" The record further demonstrates that
such representations are also apparent on the face of respondent'
reports (Finding 201).

The telephone was used to some extent in the majority of
respondent' s reports including life and health reports, regular
automobile reports and most personnel reports (Finding 185).
Normally, use of the telephone was not noted on the copies of
underwriting reports going to customers (Finding 194). (222)

In certain instances, reports concerning a consumer s appearance
and physical environment or home surroundings were submitted
although no direct observation had been undertaken by the field

'" Certain of respondent's reports are sold as exctusivP.Y;1 te!ephone service (t' inding 11:3). No violation is
found in connection with such reports
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representative making the report (Finding 211). The record further
shows that, in certain instances, reports were submitted listing
sources not seen or interviewed by the field representative preparing
that report (Finding 405).

Respondent urges that no finding of deception should be made and
no order entered in view of the sophistication of the audience to
which the representations were directed; namely, the insurance
company underwriters. Insurance company underwriters were
aware of the fact that sometimes the telephone was utilized in the
preparation of such reports (Finding 198; see also Finding 208).
The Commission , in evaluating promotional literature may draw

its own inferences from a reading of the advertisement. In making
such findings, it need not depend on testimony or exhibits aside from
the advertisements themselves. Carter Products. Inc. v. FTC, 323

2d 523 , 528 (5th Cir. 1963); FTC v. Colgate-Palmolive Co., 380 U.
374 391- 92 (1965); Royal Oil Corp. v. FTC, 262 F.2d 741 , 745 (4th Cir.
1959). Respondent' s brochures present no unusual problems of
construction. The meaning of statements such as "You see your
applicants even though you aren t able to visit each one yourself'
(CX 384B) can be determined solely from the exhibits.

Insurance company underwriters may be a sophisticated audience
in terms of understanding the nature of respondent's operation;

namely, the telephone is sometimes used in the preparation of

reports. They would not know , however, absent a disclosure on the
report, whether, in a particular case, a face-to-face interview had
been conducted or whether the interview had been conducted by

telephone. Whether or not a face-to-face interview had been conduct-
ed or direct observation made was a significant factor in the weight
to be accorded to the information in such reports, particularly where
items such as physical appearance were concerned (Finding 213).
(223)In view of the fact that respondent represented that face-to-face
interviews and direct observation were the standard or normal
procedure , the failure to give notification that they were not used in
the case of individual reports , was misleading. Such disclosure wil
be required.

Cases such as Waltham Precision Instrument Company, Inc., 61
C. 1027, 1049 (1962 afrd., 327 F.2d 427 (7th Cir. 1964) and

Sheffield Silver Co. v. FTC, 98 F.2d 676, 678 (2nd Cir. 1938),
indicating that advertisements are to be considered in light of the
sophistication of the audience to whom the representations are
addressed do not dictate a different result. The issue is not whether
insurance companies or other report users have been misled into
buying the service. Rather, the question is whether the failure to
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note telephone use or lack of direct observation is a material fact
which should be disclosed because of its potential for affecting the
evaluation of individual reports. As a result, the sophistication of the
underwriting industry as to how reports are prepared is not a bar to
the entry of an order. In fairness to consumers , the material facts
pertaining to how the individual reports were prepared or interviews
conducted should be disclosed.

Allegations That Respondent Has Furnished Consumer Reports to
Persons Which It Has No Reason to Believe Intend To Use Such
Data for One of the Permissible Purposes Set Forth in Section 604

FCRA (Paragraphs 16- 17 ofthe Complaint).

The complaint in paragraphs 16 and 17 alleges that respondent
has furnished consumer reports to persons it had no reason to
believe intended to use such data for one of the permissible purposes
set out in Section 604 of FCRA. The proof pertaining to these
allegations is concerned with respondent's Voluntary Follow-
E.'-vice and its Monetary Savings Program. (224)
In the case of the Voluntary Follow-up Service respondent

transmitted to certain customers to whom a prior consumer report
had been furnished, additional adverse information on the individual
who was the subject of the report. Voluntary information generally
consisted of public information found in newspapers or public
records; it could also include information secured by the field
representatives in subsequent investigations and during the course
of preparing different reports (Findings 258-59, 261).

Under the Monetary Savings Program , respondent also, in certain
instances, transmitted to its sales force information about subjects of
previously prepared reports. This was done if it was discovered that
an event had occurred which would cause an insurance company a
loss, if such insurance company had earlier been furnished with one
of respondent's reports which would have allowed it to identify such
risk and to rate or decline the application of the subject of the report
(Finding 264).

The Monetary Savings Program and the Voluntary Follow-
Service differed in that the initial report preceding the voluntary
follow-up did not identify a risk or hazard (Finding 264 n. 87).
Information under the Monetary Savings Program consisted primar-
ily of information of a public nature such as newspaper clippings as
well as police and court records; it could also be derived from
subsequent investigations conducted by respondent (Finding 266).

The record further shows that respondent knew or should have
known that information furnished under the Voiuntary Follow-
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Service and Monetary Savings Program was sometimes furnished to
insurance companies who had no insurance policy on the individual
involved and who were not at that time considering an insurance
application on the individual (Finding 268).

The Voluntary Follow-up Service

Respondent contends that the Voluntary Follow-up Service was
part of the same package as the original investigation and that it is
unrealistic to contend that the follow-up portion of the service served
an impermissible purpose (RB 57-58). (225)
Respondent further contends that the Voluntary Follow-up Ser-

vice has been held valid by judicial precedent citing Middlebrooks 

Retail Credit Co., 416 F. Supp. 1013 (N.D. Georgia 1976). In that
decision, the court expressly noted that there was an ongoing
relationship between the subject of the Voluntary Follow-up Service
and the insurance company to which this information was transmit-
ted. This case is not controlling here.

Respondent contends that there is no violation of the statute in the
instance of the Voluntary Follow-up Service, because Section 604
does not require absolute certainty on the part of the consumer
reporting agency that the person to whom the information is
transmitted has a permissible purpose for such data. The statutory

standard is that before such data is transmitted, the person
transmitting it must have "reason to believe" that the information
will be used in accordance with the criteria set forth therein.

The record shows that insurance companies to whom voluntary
information was transmitted sometimes had a policy in force in
connection with the individual who was the subject of the service
and at other times did not (Finding 263). Under the circumstances
the transmittal of such information without a specific request
therefore, does not meet the requirement that respondent had
reason to believe that it would be used for a permissible purpose.

Finally, respondent argues that the Voluntary Follow-up Service
was discontinued as of April 29, 1974 , and, as a result , no order
should issue. The argument is rejected. Discontinuance does not
necessarily preclude the issuance of a cease and desist order. An
order to desist from an abandoned practice is in the nature of a
safeguard for the future. Clinton Watch Company v. FTC, 291 F.
838 , 841 (7th Cir. i961), cert. denied, 368 U.S. 952 (1962). See also
Spencer Gifts. Inc. v. FTC, 302 F. 2d 267 (3rd Cir. 1962). An order
prohibiting this practice will issue. (226)

Monetary Savings Program
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Respondent argues that its Monetary Savings Program is not
within the scope of Section 604 since the information furnished to its
custorners thereunder is transmitted solely as a promotional device
to illustrate the value of respondent' s services. Respondent contends
that the information furnished under the Monetary Savings Pro-
gram cannot be considered a consumer report because it is not
transmitted in connection with a determination of a consumer

eligibility for benefits. It argues that FCRA does not forbid a
consumer reporting agency to disseminate information which does
not constitute a consumer report.

It should be noted at the outset that the information submitted
under the Monetary Savings Program is furnished only on consum-
ers with respect to whom a report has previously been submitted.
Where respondent submitted additional information to show that its
first consumer report had been of value, the second submittal is
necessarily relevant to the first transaction. Accordingly, respon-

dent' s promotional purpose in disseminating such material is not
inconsistent with the finding that they are consumer reports
although submitted for impermissible purposes.229 In this connection
it is significant that neither the Voluntary Follow-up Service nor the
Monetary Savings Program are confined to newsclippings or infor-
mation from the public records. Information developed in subse-
quent investigations and consumer reports can also be used for such
purposes (Findings 261 , 266).

In the case of the Monetary Savings Program , prior to submitting
such data, respondent had already submitted an unfavorable report
on the individual. As a result, it was on notice that the subject of the
report may already have been denied the policy appiied for. It was
therefore, also on notice that the insurance companies to which the
monetary savings information was submitted may not have had a
permissible use for the information volunteered as a promotional
device. (227)

Respondent urges that complaint counsel have failed to show both
in the case of the Voluntary Follow-up Service and the Monetary
Savings Program that harm to the consumer has resulted from
operation of the service. The contention is not relevant. The statute
unconditionally prohibits the transmission of consumer reports
except for the purposes specified in Section 604. There is a
presumption of harm if the statute is violated.

Respondent also urges that the information transmitted under the
Monetary Savings Program is commercial speech protected by the

'" Dissemination of consumcr rcport informaCion for promotional purposes is not. one of the purp"sps
sanctiollcd by Section 604
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First Amendment and that an order may not be issued for that
reason. The First Amendment argument, to a considerable degree,
rests on the assertion that respondent, under the Monetary Savings
Program , does no more than transmit public record information.
This is not necessarily the case. As already noted, information

secured during subsequent investigations on the subject of the
original report and set forth in additional consumer reports are also
within the scope of the program. The argument that respondent does
no more than transmit information in the public domain is
therefore , not dispositive of the issue.

The Act's Statement of Finding and Purpose expressly notes that
there is a need to ensure a respect by consumer reporting agencies
for the consumer s right to privacy (Section 602(a)(4)).'" Clearly,

Section 604's limitations on the dissemination of consumer report
information are designed to protect that right. (228)

As respondent states, commercial speech, like other speech, is

protected by the First Amendment. Virginia State Board of Pharma-
cy v. Virginia Citizens Consumer Council, Inc., 425 U.s. 748 , 770-
(1976). However, this does not mean that commercial speech can
never be regulated (ibid). '" " (BJecause of the ' commonsense differ-
ences ' between commercial speech and other varieties, even commer-
cial speech subject to First Amendment protections may nonetheless
enjoy a 'different degree of protection ' than that normally accorded
under the First Amendment. Warner-Lambert Co. v. FTC, Slip Op.

p. 2 (D.C. Cir. Sept. 14, 1977) (11 c.D. 601; 562 F.2nd 749 (1977); cert.
denied, Apr. 3, 1978J.

FCRA "supports and protects a significant personal right, the
right to privacy. Millstone v. Hanlon Reports, Inc., 528 F. 2d 829,
833 (8th Cir. 1976). In enacting Section 604's requirement that
consumer reports be furnished for a permissible purpose, Congress
struck a balance between the individual's right to privacy and the
consumer reporting agency s freedom to disseminate information.
Congress had the power to strike that balance. As the 8th Circuit
noted

, "

consumer credit reports are not protected speech for which
under the First Amendment 'Congress shall make no law.' .. ThE
First Amendment does not bar the issuance of an order in connectior
with respondent's challenged practices under the Monetary Saving
Program.

The Order will prohibit respondent from submitting consume

'" See also Senate Report No. 915l7 (!Jht Congo 1 169 , p. I), stating .' (tJhe h,!! also sef'ks to prevent an und
invasionofthejndividu"I' srightofprivll y in the coilcction and di""cmination of credit information.

,,, The court. in Virginia Slale Board u( Phormr;",y. noted that the attributes of commercia! speech , incll.d
swoh charadl'ristics as greater hardiness and objectivity may also make inapp!icflble the prohibition against pI
restraint.s (425 U.s. su-pra at 771 n. 24)



1002 FEDERAL TRADE COMMISSION DECISIONS

lnitial Decision 96 F.

reports to persons who it has no reason to believe intend to use the
information for a permissible purpose as set forth in Section 604 of
the Act. The Order will further prohibit respondent from disseminat-
ing consumer report information unless there is a specific request
therefor. (229)

Allegations That Respondent Has Reported the Existence of Adverse
Information in Violation of Section 605, F'CRA (Paragraphs 18- 19 of
the Complaint)

The allegations that respondent has reported obsolete information
violat;ve of Section 605 pertain to respondent's employment and
motor vehicle reports.

In connection with the employment reports, the parties have
stipulated as follows:

When respondent is requested to prepare employment reports covering employ-
ment experience for more than seven years and when respondent obtains adverse
information more than S8ven years old from a former employer, as a matter of
established procedure or usual and customary practice, respondent states in the

reports " In compliance wit.h the FCRA, no additional information can be reported
from this former employer covering employment. experience prior to seven years ago
or otherwise indicat.es t.hat the Fair Credit Reporting Act does not permit the
reporting of such information.
(CX 1445D.

The sentence "In compliance with the FCRA, no additional
information can be reported from this former employer covering

mployment experience prior to seven years ago" is used only 

onnection with reports containing adverse information. This com-

,els the inference that it is used to signal the existence of adverse
nformation in violation of Section 605, FCRA (Finding 272).
Respondent attempts to justify the use of the stock sentence in

uestion. It asserts that " ( r Jespondent cannot be expected to lie by
dvising the customer that all the information developed was

lvorabll" nor to write artfully ambiguous reports that seek to
'nceal the existence of unfavorable data , in the case of those (230)
ports where employers have requested a report exceeding 7 years
B 68). A prohibition on this practice, however, would not, as
3pondent asserts, require it to issue deceptive or misleading
Dorts. To prevent misunderstanding, respondent could simply
tify tbe users of such reports of the limitations imposed by the Act
the reporting of obsolete information. The record demonstrates no
,d to disclose those limitations only in the case of those reports
ere adverse information over 7 years old has been developed.
he use of the stock sentence does disclose an item of adverse
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information although the details are not set forth. The subject of a
report where such a stock sentence is included, moreover, might well
be in a worse position than a consumer with respect to whom a
report spells out the details of the adverse information reported. In
that case, at least the consumer is in a position to take advantage of
the disclosure requirements of the Act and to dispute the items in
question where appropriate. Such remedies are not available to the
cOnsumer when boilerplate language is used to signal the existence
of adverse information, but the details are not disclosed.

The fact that complaint counsel has failed to introduce evidence of
injury to consumers in specific instances is irrelevant. The practices
under consideration violate the statute. Congress, in enacting
Section 605, determined that reporting of obsolete information is

harmful to the consumer. There is no need to duplicate the
legislative finding on that score in an adjudicative proceeding.

Respondent objects that there has been a failure of proof. It asserts
complaint counsel failed to show that any single employment report
forwarded by respondent containing the stock sentence in question
was transmitted in connection with an individual considered for a
job at (231)an annual salary below $20 000.

The argument is without merit. The parties have stipulated that
the stock sentence in question is used as a matter of established
procedure. It would have made no sense for respondent to establish
the procedure; namely, to issue such warnings to users of reports, in
connection with employment reports for jobs involving salaries at or
greater than the $20 000 level. In the case of those reports

respondent is at liberty to report adverse information more than
'" Employment report concerning prospccm fOr jobs for $20 000 or more a yell!" are exempt from t,

requirements of Section 605(b) prohibiting the ' reporting of ccrtOlin items of obsolete information . The section
provides in relevant part.

(a) Except 3S authori?.ed under ubsection (b), no consumer reporting agency may make any consumer report
containing any of the following items of information

(I) Bankruptcies which , frum dat.e of adjudicatioll of t.h" most recent bankruptcy, antedate tht report by more
than fourteen years.

(2) Suit. and judgments which , from daLe of entry. :mtedat.e the report by mure than seven years or unti the
guverning statute of!imitations has expired , which eVl'r i the longer period

3) Paid tax liens which , from date of payment , antedat.e the report by wore than seven Yi IHS
(4) Accoul1ts plaCi'd f()rcol!ection Or charged to profit and !os., which antedate the repurt by more than seven

years
(5) Records of arrest, indictment , or conviction of crime which , from date uf disposition , release. or pamle

antedat" t.he report by mOre than seven years
(6) Any other adverse item of information whi, h anledates the report by more than seven years
(b) The provisimlsofsubsection (a) are not app!icable in thf.case ofanyccmsumercredit report to be used in

connection with-

(:!) The employment of any individual at. an mmua! salary which equa!.s, or which may reasonably be expecte'
to equal $20 000, Or more
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seven years old. Under the circumstances , the inference is inescap-
able that the procedure was intended to apply in the case of

employment reports not within the exemption of Section 605(b)3.
Complaint counsel were not required to prove such occurrences in
specific instances. It is the function of stipulations between the
parties to eliminate the need for such proof.

The Order wil prohibit the practice. (232)
Complaint counsel' s allegations that by masking out obsolete

information on motor vehicle reports, respondent has reported
obsolete information contrary to the provisions of Section 605 has

not been sustained. The evidence indicates that to the extent that
this practice occurred, it was because certain State Motor Vehic\e
Departments continued to report such information despite the

provisions of FCHA. The evidence further indicates that respondent
attempted to persuade the state authorities to modify their practices
in this respect (Findings 274-79).
The record demonstrates that with respect to the motor vehicle

reports, there was no reasonable alternative to the practices followed

by respondent in masking out the old information (Finding 279).

Under the circumstances, respondent' s practices in connection with
motor vehicle reports are not considered violations of the statute
justifying the issuance of an order. (233)

The Reasonable

Complaint)

The allegations that respondent has failed to conform to the
requirements of Section G07(b) of FCRA, providing that a consumer
agency, whenever it prepares a report, shall follow reasonable

procedures to assure maximum possible accuracy are central to this
proceeding. A major part of the effort of litigating the case has been
devoted to those charges. 233

Complaint counsel has attempted to prove these aflegations by
showing that the interaction of production requirements, compensa-
tion system, time pressures on field representatives, the require-
ments for production of adverse (protective/declinable) information
lnd financial pressures or, branch offices may result in the produc-
,ion of inaccurate reports. This phase of the Commission s case relies
Jrimarily on the testimony of a number of ex-employees and
nternal Company documents. The proof on the reasonable proce-
ures issue relies essentially on evjdence pertaining to respondent'

Procedures Allegations (Paragraphs 20-21 of the

"" ,,

liiJn fiI7(b) provides ' (wJhellcvt'r a onsuml'r reporting l1gl:ncy pwpares 11 COIlS'JJlwr rpporl it sha11

low reasocwbl.. procedures to assure maxiIT.um p08sib!e accurar.y of the inl ormaUon concerning thc indiVid'-lal

OlJtwnomtherepGrlreJat.,s
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general procedures. It is, therefore, necessary to look at respondent'
system as a whole.
The record shows that a substantial number of respondent'

employees were unable to meet their production requirements of
completed cases within a normal day or workweek in compliance
with Company procedures. As a result, some resorted to shortcutting
techniques with the result that inaccurate reports were produced.

Such practices were principally the listing in reports of sources not
actually contacted by respondent' s field representatives, falsification
of the time coverage/ the failure to see logical sources, that is

sources that are in a logical position to give the information desired
and failing to ask a full range (234)of questions. Other field
representatives have found it necessary to put in large amounts of
overtime.

The record also shows that many and perhaps the majority of
respondent' s field representatives are able to produce the number of
cases required in accord with Company procedures. That, however
does not demonstrate the reasonableness of the system where it is
apparent that a substantial minority cannot cope.

In some instances, respondent has attempted to demonstrate that
the field representatives testifying in the Commission s case were too
disorganized or for other reasons were unsuitable to do the work.
Even if this were the case , that would constitute no defense to the
charges. If such persons are employed, then the system is simply not
designed to produce maximum possible accuracy. If, as the record
indicates , respondent employs substantial numbers of field represen-
tatives who cannot cope with the system as it exists, then such
procedures are unreasonable for that reason alone.

The second major aspect of the Commission s case on reasonable
procedures is the allegation that respondent imposed quotas for the
production of adverse or protective/declinable information. 235

Respondent urges that its system of home office audits measuring
the development of adverse information by branch offces was an
educational or training tool to improve report quality and was not
used for policing purposes (RRB 69). The quality audits were used as
a departure point for determining whether field representatives in a
particular unit were employing proper investigative techniques such
as asking the proper range of questions, getting a sufficient number
of direct interviews with the subjects of reports , and seeing appropri-
ate sources. It is also true that if a field representative consistently
failed to develop any adverse information , (2:5)there could be a

,,, 

Thetim..th!\taSOljr e h3S k!1oWI1 the subject of the report
'"' For defil1itiolJ of protective/declinable information , see Findings 231-
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legitimate question as to his performance on the job. Nevertheless, in
practice, the system of homco office audits was not a reasonable
procedure designed to assure maximum possible accuracy. Scoring
well in the audits becan18 an end , in and of itself, as. is made evident
by respondent' s internal memoranda.

Respondent' s employees have been told, in connection with such
audits, that it is the production of protective/declinable data which
keeps respondent in business (Finding 309) and respondent' s employ-
ees in the field are extremely sensitive to the analysis results, good
or bad, which "have a definite effect on the Manager s morale , the
Manager s individual bonus, and the morale of the (employees)." (CX
766; Finding 310). And officials sought the right wording to get the
decline across when such audits were made (CX 775). Moreover
offices and regions competed with each other with respect to the
ranking in such audits (Finding 311).

The fact that review of branch offce performance with respect to
production of adverse information was not quality control unalloyed
is evidenced by the following:

. the service is quite marketable that you are producing although we want to
consistently look (or ways and means of getting more and more declinable information
into our reports and you are well aware of this. (Regional Vice President to manager
Miami office, February 17 , 1972 , subsequent to review of cases in an offce visit, ex
494A).

The record shows that in the relevant period, respondent' s branch
offices were under systematic scrutiny concerning their performance
in the production of adverse protective/declinable information
through the home office audit procedure. The record shows that
branch offices were ranked in thirds against companywide 'averages
for the preceding year relating to the production of such information
and that branch management was under considerable pressure to
score well in (236)those rankings. Field representatives were also

pressured to produce protective/declinable information so that their

offices would score well. 236

The quality audit system ranking a branch office s performance in
the production of protective/declinable information against all other
offices in terms of upper, middle and lower thirds computed on the
basis of organizationwide figures for the preceding year, impliedly
set quotas for the production of such information (Finding 343).

Pressure on field representatives to produce protective/declinable

.. 

EfJ., i1 field reprf' ent.alive wilh a poor showing i producing adverse information was told t.hat with such a
perfonn"nc!' in l1w next audit. he "would actually pull the offce down in5tead ofhelpiug it" (CX 1199 , Fioding
;j19j And , bnl!ch offces with co lower third mnking have been t.old that. they were IHll1ing the region s percentages
down considerably (CX 1222A; Vinding ::18)
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information took diverse forms, respondent's branch managers

having considerable discretion in running their offices. For example,
one branch manager threatened to withhold raises; in two offices,
charts of individual field representatives' production of protec-

tive/declinable information were kept. In another office, field

representatives received monthly sheets frorn the branch manager
indicating whether their production of protective/declinable infor-
mation was at an appropriate level (Findings 319 , 321).

There is persuasive evidence of significant pressure on. field
representatives to meet certain minimums in the production of
protective/declinable information (see generally, Finding in9). Con-

sider the following communications: (237)

OECLINES; Rome of our folks were on the lower ' rung" and are improving, We have no
one below 6.6% in Decline in Life 01' 6. 7% in Auto. CvngratuJations to Coble , Cundey,
Landwehr, and Ursish for over 10% decline Life and to the majority cf OUT people for
ove-r 10% decline in Auto. Attached are the statistics fOi" your review.

(Manager, Dayton branch office in Monthly Newsletter to suboffces,
February 1974, CX 742B).

* * *

Phil OUT objective on protectjve is 21 % and our objective on dt;dinab:s is 5%

(Manager, St. Paul office to
1200).

field representative, April 4 , 1973, ex

;J * '"

. . . It is very gratifying to see the increase of your declinable cases and I am
extremely pleased- with the Special Life feature of H% declinable. The Narratiw
declinable of 4% has just met company objectives and I would like to see thi:
increased , if at all possible in the coming months.

(Supervisor, San Mateo office to field representative , May 9, 197C

CX 1246A).
Communications of this nature make clear the percentagE

constituting acceptable objectives or levels of performance. Morl
over, such memoranda within a year of each other from separate ar
geographically dispersed offces compel the inference that tJ
practice was substantial.

Such evidence is not vitiated by general testimony that no quat
were in effect. It may be that some field representatives were or
told they should obtain "some , and not specific percentages, of su
information. However, the contemporaneous documents show tl
instances did occur where specific percentages were directly
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impliedly set. The fact that such pressure may not have (238)been
put on all field representatives does not insulate the practice from
remedial action.

The record does not demonstrate an overall pattern of overt
sanctions such as firings or the withholding of salary increases or

promotions as penalties for the failure to achieve specific levels of
protective/declinable information. 237 The pressures as far as can be
datecmined from this record, were generally more subtle: for
example, achievement in production of protective/declinable infor-
mation as measured by the audits was one factor considered in
connection with managerial incentive bonuses and field representa-
tives put down the objective of achieving particular percentages of
protective/declinable information on their personal appraisal forms
(Findings 310 , 320, n. 1(6). And, field representatives ' performance
on t.hc quality audits was one factor among several to be considered
in salary recommendations by the branch manager (Finding 313).
The following statement by one of respondent's ex-employees

appears to give a fair summary of what frequently occurred: (239)

At the end of every month , I was reminded that I didn t have the offce objective of
percentage of protective information by the supervisor and that I really ought to try a
little harder to gtt it. There was always implicatiun that there would be some
consequences, but there were never any consequences. 1 have no idea what the

consequences would have been.

(Farra 754. )238

Although the pressure on many individual field representatives may
have been informal, such procedures are not reasonably designed to
achieve maximum possible accuracy.

Branch offces were scored on audit samplings too small to be a
fair test of their performance, and they were competitively ranked
against companywide averages for the preceding year with 

,howing that such yardsticks could be validly applied to all the
)ffices measured, and praise and blame accurately apportioned on
he basis of such audits. Such practices have the potential for
naccurate reporting (Findings 340-41).
The potential of the quality audit system to adversely influence

" The re\'on1 is mixed. There is evidence that one supprvisor w"s demoted when his unit did n()t pass an audit
''peau 176;'- 6(j), t.hat another was put un probation for imilar n;"';orm (RX 446) and that;n the Newark "trce
Id representatives were told that Ra1ary increa €s would im withheld until declinable obj ctives wert' met (CX
\;iA) On the other hand , the S\1pprvisor who was put on probation , RX 44G supm was g:iven a bonus to which he
J IlIlt mC1t!wmaticaUy ent.itled although his unit did not m d the eorporat.e average vI' 4: percent of such
)rmatioY1 on a consistent basis (Eldred 11261- , 11327). And , managers who e offces were ranked in t.he lower
don horneof'ficequalityaudils ha\ic ncv",rtheles5 , bBen promot.ed (eg.. Foley 11510).

'" This field repres,;ntativ", testified that s\1r.h pressure hijd no effect Oil the manner in which he prBpar",d
)rt.(Tr. 75;,)
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report writing is perhaps best set forth in some of respondent'

internal memoranda:

We did have cases in the analysis which would have been graded decline , except for a

slight change in the terminology the field representative used.

(CX 77 5. ) (240)

Another memorandum noted, "We notice a continued tendency to
use the phrases

, '

it is believed' , or ' sources believe.' Try to eliminate
this and just give the specific information without these comments,
which tend to disturb the confidence of the underwriter in our
report. " (CX 15G5A). In another memorandum , a branch manager
was disturbed because field representatives stopped short of answer-
ing the final question or glossed over detrimental information with
comments such as that a "man was a good driver or had no personal
criticism" or "some good pat on the back or fine recommendation
whicb overshadowed good decline information. " (CX 1340).
The pressure to withhold information from reports which could

put into perspective detrimental information because of the desire to
score well in audits has the clear potential for harm to the consumer.
Similarly, the injunction to eliminate phrases such as " it is believed"
has the potential to increase the impact of adverse information to
the detriment of the consumer. There is a distinction between
knowledge and belief. If phrases such as " it is believed" or "sources
believe" affect the confidence which underwriters place in reports,
they should be kept in the reports for precisely that reason.

It makes no difference that the elimination of such phraseology

might not lead to literal misstatements. It must be recognized in this
connection that much of the information which respondent reports is
not purely factual in the sense that it can be definitely resolved as

for example, age, duty, identity, marital status, etc. (RX 107Z- 170).

Rather, a great deal of the information reported by respondent in
areas such as health. habits, and reputation is subjective where
judgment must be exercised and which may be matters of opinion
(RX 107Z- 170 , 102Z-17; see also Tilden 11854). In fact, respondent
expressly recognizes that differences of opinion are possible in these
areas (RX 107Z-170). The degree of a source s confidence in such

information is clearly a crucial consideration as are any factors

which may mitigate unfavorable information. The potential harm to
consumers from injunctions to delete qualifying phrases such as "
is believed" or statements like "a man was a good driver or had no
personal criticism" is patent in areas such as habits or reputation
where subjective judgment must be exercised. (241)
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Respondent contends that complaint counsel have not made the
threshold showing necessary to demonstrate a violation under
Section G07(b). They assert that complaint counsel have not intro-
duced one report with respect to which there has been shown any
inaccuracy caused in whole or in part by respondent's salary and
production system. In short, respondent urges that the question of
reasonable procedures is not reached unless there is a showing of

specific inaccurate reports resulting from the procedures under
consideration. Respondent, in this connection , relies upon a number
of judicial precedents refusing to strike down a procedure as
unreasonable under Section 607(b) if the reports under consideration
were not found to be inaccurate g., Peller v. Retail Credit Co., 359

Supp. 1235 (N. D. Ga. 1973), affd. mem 505 F. 2d 733 (5th Cir. 1974).
Those cases are not controlling here. They involve attempts to
vindicate private rights in suits for damages under the Act. Clearly,
there can be no damages to an individual if no inaccuracy has been
shown in the particular report.
The Federal Trade Commission, in its role of administratively

enforcing the Act, has a broader function. It need not rely on
inaccuracy in specific reports. It may scrutinize respondent' s proce-
dures generally to determine whether they are reasonably designed
to assure the maximum possible accuracy of information concerning
the individuals with respect to whom the agency s reports relate.
Here, the record shows that production requirements, time pressures
and respondent's quality audit system have the potential for
resulting in inaccurate reporting-.

To the extent that reports are prepared listing sources not seen
with unqualified sources contacted, time coverage misstated, or

insuffcient time taken to ask the applicable questions, such methods
are likely to result in inaccurate reporting. Pressure as to report
wording to facilitate good audit scores may have similar results. As
already noted, respondent's quality audit system , when it was in
effect, implicitly set quotas for the production of adverse informa-
tion. The Commission may evaluate respondent' s procedures as a
whole to determine whether a consumer agency is following reason-
able procedures to assure maximum possible accuracy without a
case-by-case analysis of a myriad of reports. (242)

Respondent, in urging that the key test is reasonableness, seems to
equate that concept with the Rule of Reason. Moreover, the
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argument apparently implies that the required showing must be one
of actual adverse effect on consumers (RB 72-73).'" There is,

however, no requirement in Section 607(b) that the Commission
must permit procedures to continue until, in fact, adverse results
have occurred. In this connection , Section 621 of the Act defines the
Commission s enforcement role. It states

, "

(!Jor the purpose of the
exercise by the Federal Trade Commission of its functions and
powers under the Federal Trade Commission Act, a violation of any
requirement or prohibition imposed under this title (FCRAj shall
constitute an unfair or deceptive act or practice in commerce in
violation of section 5(a) of the Federal Trade Commission Act." The
term "reasonable procedures" under Section 607(b) is one that
requires interpretation in light of the surrounding circumstances. In
Section 621, Congress accordingly linked such interpretation with

the concept "of an unfair or deceptive act or practice" as set forth in
Section 5 of FTCA. The Commission , in determining practices to be
unfair or deceptive, need not make a finding that actual deception or
injury has occurred, g., United States Retail Credit Association, Inc.
v. FTC, 300 F. 2d 212 221 (4th Cir. 1962); Sears. Roebuck & Co. v. FTC,
258 F. 307 , 311 (7tb Cir. 1919). The Federal Trade Commission
moreover, is to (243Jstop unfair acts and practices in their incipiency.
See FTC v. Brown Shoe Co" 384 U.S. 316, 322 (1966).'" Under the

circumstances, the Commission has the power to prohibit practices
under Section 607(b) of FCRA applying the same standards as are
applied under Section 5 of FTCA in declaring certain methods of
competition unfair. The COffInission , in this case, need find no more
than that the procedures, in effect, have the potential and capacity
to result in inaccurate reporting.

As a general rule, when field representatives resorted to shortcuts
such as the listing of sources not seen, they did not falsify adverse
information , and there is no evidence in the record of a report where
adverse information has been falsified. In fact, the record shows that
where sources were faked, reports were generally favorable to the
consumer. This, however, does not preclude a finding that such
practices violate the requirements of Section 607(b).

". Respondent links the assertion that judicis I precedent requires a showing of ifl;lccuracy in specific cases
with the contention that the Supreme Court, while construing Sectiol1 5 of the FTC Ad. in FTC v. Sperry
lluld,;mwn C"" 405 Us. 2: :-! (EJ72), ..stresHcd OnCe again the need to show th,. "ffect of a practice on COnSUmerS

before the COIIrni sion could prescribe the practicp. as bejr.g unreasonable ur.der Section ;-,-" (RB 7:1).
N" In Brow" Shoe. it may be noted , that the court held thaL in a ca e dealing with re trictive franchising, the

Commission was not requir!''' to how the element in Section :-! of the Claylon Act that the effect of the franchise
program "nmy be to substantially le sen cumpetition Or tend lo create a monopoly " The court held rather that the
Commission had th,' power under Section 5 to arrest trude restraints in their incipiency without proof that they
amount to an outright violation of Section :3 Or other provisionsnftlw antitrust laws 111 this connection , it may be
noted that Section:3 itself did not require proof of actual injury t.o competition and is itself il stalute designed to
5topcert;Jin practices in their incipiency.
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Respondent contends that the benefits of FCRA extend only to the
consumer and not the report user. The primary emphasis in the
statute is on the protection of consumers with respect to whom
reports are prepared. Nevertheless, the statement of findings and
purpose in Section 602, makes it clear that inaccurate credit reports
impair the efficiency of the banking system. In short, the Act
recognizes that the public as a whole has a stake in accurate

consumer reporting. Section 607(b) requiring procedures to assure
maximum possible accuracy, draws no distinction between adverse
and favorable reports. (244)

Finally, there is the question of remedy for the Section 607(b)
violations. Complaint counsel seek essentially an order prohibiting
respondents from requiring its employees to complete or prepare an
unreasonable number of consumer reports. 241 or to prepare a certain
proportion of consumer reports containing adverse information
about the subjects of the reports (CB App. C, p. 8, par. 4(a)-(b)).
Complaint counsel also request a prohibition on various sanctions
with respect to compensation, promotions, or job status to compel

respondent' s employees to prepare an unreasonable number of
reports or a certain proportion of reports containing adverse
information (CB App. C, p. 10, par. 5). (245)Complaint counsel

further recommend the adoption of a prohibition against emphasiz-
ing the development of adverse information in the preparation of
consumer reports and failing to train its personnel to complete
consumer reports " in a manner which is fair and equitable to the
consumer with equal emphasis on tbe development of and reporting
of favorable and adverse information." (CB App. C, p. 11 , par. 6).

The recommended provisions will not be adopted in the form
proposed. They would be diffcult, if not impossible, to enforce. The
prohibition against requiring production of an unreasonable number
of reports would compel the Commission and its compliance staff to
become involved with the details of supervising several thousand
field representatives , a task for which it does not have the reSDurces.

The variables determining what is a reasonable workload for one
'" Complaint counsd'H order defines tin unreasonable !lumber of repuru; CIS fn!lnw

For purposes or uhparaGmph 4(a) above , CI" unr"ason"ble numhH of cnnSIJmer reports shall be that number of
repuru; which an investigator cannot, with dne diligence , complete or prepare accl1rat"ly while conforming to the
fo!lowingprocedl1res

(\)interviewilLljall th"sourc sorotherthird parties liBted On said reports:
(2) conducting ,,11 inlRrviews dir ctly and in person , unless it:s clearly innic"ted on the r..port that the
telephone was U l-'(J

(:J) making ,;lll,b ervations of the homes , neighborhood". or uther phy i",d surroundings of the r:unsumers
wlm arc the subjects ofthe reporL dir"ctly a"d ;n p'o'l""on

(1) confirming all adverse infonnal;on through interview" with independent source . unle s it is clearlj
indiCi;Led on the report that the informatiun was obtained from one sourc.. only
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of respondent' s field representatives are numerous. They include the
requirements of the preparation of particular reports , the mix of
such reports assigned to the individual representative, the areas

where the investigations are to be made, the ability of the individual
field representative, and the production climate in a particular
branch offce. In addition , new types of reports placing different
demands on field representatives may be instituted by respondent
either on its own initiative or at the request of its customers.
Accepting the definition of an unreasonable number of reports in
complaint counsel' s proposed order would not simplify the task. The
Commission would still be required in each compliance proceeding
essentially to relitigate the instant case.

The requirement of Section 607(b) mandating reasonable proce-
dures would be more effectively enforced by requiring respondent to
institute performance reviews of its field representatives on a
systematic basis. The Order will require respondent, on a random
sampling basis acceptable to the Federal Trade Commission, to semi-
annually conduct unannounced performance reviews of its field
representatives to determine .whether the sources listed have been
interviewed, whether the sources contacted were logical sources and
whether the information was accurately recorded. The Order wil
further require that the results of such performance checks be
submitted to the Federal Trade Commission. (246)

The results of such performance checks should disclose a pattern
from which a determination can be made as to whether respondent is
imposing a reasonable workload on its field representatives and
where corrections may be needed. Such a provision would be
essentially self enforcing. Inaccurate reporting is in the interest of
neither respondent nor its customers. Accordingly, if the required
performance reviews were to show a pattern of inaccurate reporting,
such as the faking of sources, respondent would have a strong
incentive to change its procedures to achieve more accurate re-
sults. 242

Complaint counsel propose that respondent be required to com-

plete a "Source Information Analysis" for each source of adverse

information contained in an investigative consumer report (CB App.
, pp. 5-6). Under this provision, respondent would be required to

disclose whether the source in question gained his information
through personal knowledge, personal observation or hearsay, and
whether the investigator obtained such information through person-
al interview, telephone interview, direct personal observation or file

'" In the event thal nec",ssary remedial action is not taken. and if the need therefor is demonstrated by the
required performance reviews , then the Commission may seek modificat!on ofthe Order
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information. This provision will be entered; it is related to shortcuts
such as listing sources not seen and contacting unqualified sources.
It is also designed to prevent deception as to whether information
has been obtained by the investigator s personal observation. The
disclosure required by this provision concerning the provenance of
the data will facilitate the evaluation of the report by respondent'
customers. Complaint counsel has, however, not made a persuasive
showing that such disclosure should be coupled with further
information about the number of other reports prepared that day by
the field representative in question. As already noted, there are a
multiplicity of variables involved in determining a reasonable
workload for a particular field representative. It is unlikely that
such information would faciltate customer evaluation of the report.
This part of the proposed order will not be adopted. (247)

Complaint counsel's provisions with respect to the imposition of
adverse information quotas will not be adopted in their entirety. The
record shows that, through the home office quality audits, respon-
dent, in the relevant period, in effect, set up a quota system for the
production of adverse (protective/declinable) information, and that
practice should be banned. The unreasonable pressure on branch
offces and field representatives for the production of adverse
information was rooted in respondent' s system of home offce quality
audits. The prohibitions in the Order should, therefore, focus on that
procedure. It was the institutionalized competition for high ranking
in the quality audits which gave rise to unreasonable pressures on
respondent' s personnel in the field to produce certain percentages of
adverse information. Prohibiting these practices should adequately
bar the violations documented here.
That portion of complaint counsel's proposed order defining a

prohibited system, plan or procedure will not be adopted. The

provision is unduly prolix. The record does not support the inclusion
of all the elements of complaint counsel's definition in the order. For
example, there is insufficient evidence in the record supporting a
specific prohibition against sanctions related to a field representa-
tive s compensation, job status, promotions, etc. to compel the
production of such information (see CB App. C, pp. 9- 11 and n. 237).

Respondent will be prohibited from compelling or inducing its
investigative personnel to complete or prepare a certain proportion
of consumer or consumer investigative reports containing adverse
information with respect to the subject of the report by utilizing the
quality audits or any similar plan or procedure.

Respondent' s pcactice of measuring the audit results of individual
branch offces against companywide averages for ranking by lower
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upper or middle thirds in the production of protective/declinable
information had the potential for inaccurate comparisons because of
the disparity of results to be expected among different offces
because of differing economic and geographic factors. The system
therefore, had the potential for generating pressure for increased
production of adverse (248)information on the basis of invalid
comparisons and, therefore, was unreasonable on that score (Finding
340). In addition, the audit results for individual branch offices with
respect to the production of such information were based on small
samples precluding the assurance that such results were representa-
tive for the offce measured. The system, therefore, had the potential
for generating pressure to increase protective/declinable informa-

tion on the basis of unrepresentative data and was unreasonable for
that reason (Finding 341).

The Order wil prohibit the utilization of any system of quality
audits or any similar system, plan or procedure ranking the
performance of branch offces or other organizational units with
respect to the production of adverse information against company-
wide or regional averages (1) unless respondent can demonstrate
such averages provide a valid standard of comparison for all the
branch offces or units measured, and (2) unless respondent can
demonstrate that the particular audit or survey utilized includes a
representative or statistically valid sample of the branch offce or
other unit surveyed.

Complaint counsel also seek a prohibition against emphasizing the
development of adverse information in the preparation of consumer
reports and failing in training, supervisorYI and review procedures to
inform its personnel to complete or prepare consumer reports in a
manner fair and equitable to consumers with equal emphasis on the
development and reporting of favorable and adverse information (CB
App. C, p. 11 , par. 6).
This provision wil not be adopted. The proposed injunction that

respondent' s employees be instructed to prepare reports in a "fair
and equitable manner" with "equal emphasis" on favorable and
unfavorable information is too generaJ and vague for practical
enforcement. Respondent's manuals already enjoin field representa-
tives frOln using words emphasizing unfavorable information out of
proportion and instruct that "Rumors, gossip, and scandal must be
sifted." (RX 102Z-17). Inevitabiy, if this provision were entered, the
Commission would have to engage in the time-consuming task of
analyzing numerous (249)informal contacts between respondent'
management and employees involving verbal exchanges. The FTC in
the past has refused to enter broad prohibitions against practices
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capable of only imprecise definition (e.

g" 

excessive or unfair pres-

sure) for similar reasons. See Arthur Murray Studio of Washington,
Inc., 78 F. C. 401 , 441 (1971), affd 458 F. 2d 622 (5th Cir. 1972). The
Order provisions directed to respondent' s quality audit procedures
should remedy the violations found without the disadvantages
inherent in the proposed provision.

Respondent states that regulatory action making continuation of
the regular life and health reports impossible would have adverse
effects on the consumer (RB 78). It states in this connection:

if an agency were required to prepare every report using the standard of care that is
appropriate to the most detailed service it furnishes, the result would be to preclude
agencies from selling more than one kind of report, a result not contemplated by the
FCRA.
(RB78.

Apparently, respondent contends that, in the case of the lower-
priced reports, a lesser standard of care is permissible. There is,

however, nothing in the Act which supports an argument that those
consumers only able to afford or purchasing insurance with lower
limits should have less protection than those buying higher-priced
policies. Certainly, the harm to the consumer is the same if
erroneous information is reported concerning, for example, his

habits and reputation regardless of the benefit applied for or the
type of report made. Reports may differ in the depth of their
coverage and the amount of detail reported depending on the price of
the report. And procedures may vary to get the requisite detail
depending on the depth of coverage desired. However, the standard
of care with respect to the accuracy of the information actually

reported should be the same for all reports. It would be anomalous to
interpret this statute which expresses broad concern for all consum-
ers as permitting a lesser standard of care for those consumers who
are the subjects of lower-priced reports. (250)

In any event, the provisions to be entered here impose no burdens
jeopardizing the continuation of respondent's regular reports.

Respondent' s Product Cost and Effort Studies

Respondent relies on the Arthur Andersen & Co. evaluation of its
product cost and effort studies and the bonus contribution computa-
tions (RX 566) to demonstrate that the field representatives

compensation and the related production requirements are reason-
able. That study has been considered in weighing the conflcts in the
evidence on this issue.

Andersen , to test the reasonableness of respondent's reporting
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standards, reviewed the data from respondent's product cost and
effort study to determine whether a field representative could work
enough cases in an 8-hour workday and correspondingly in a period
of three 21-day months to make his standard or quota (RX 566 IV -6).

In this connection, it further determined the evaluation should be
made by applying a measure of reporting standard reasonableness
that could be applied to each of the seven basic reports it had
selected for this purpose on an individual basis. It selected as the
criterion, "Monthly Bonus Contribution, defined as the excess of
earnings credit over salary and expenses that would be earned by a
field representative with a given set of reporting standards and a
workload consisting solely of a given type of report. " (RX 566 IV-7).

Andersen s conclusions that respondent's reporting standard is
reasonable is based on its calculations of a positive bonus contribu-
tion for seven basic reports in 1973 for Code 04 offces (RX 566 F -H).

In this connection , Andersen s conclusion that respoJ?dent's report-
ing standard is reasonable is based on the assumption that Code 
offices are representative of respondent' s entire organization (Find
ings 453 , 490). The Code 04 offces were selected as the most
representative for the organization because their averages for

figures such as reporting standard, expenses, production, and
earnings were closest to the Company averages (Finding 453 , n. 174).

Presumably, homogeneity on these points was considered essential
to the determination that Code 04 offces were representative of the

entire organization. (251)

There is a question , however, whether the conclusions to be drawn
from the Andersen bonus contribution calculations confined to Code
04 offces validly apply to respondent' s organization as a whole. The
record shows that, while the Code 04 offces may be closest to the
companywide averages in categories such as report production
revenue, etc. , there are substantial variations in branch offices in
other code classifications in this respect from both the Code 04 office
averages and the organizational averages (see RX 754; Findings 480-
81).

Significantly, respondent' s branch offces were given different
classification codes to reflect differences in cost and the diffculties of
preparing reports in different areas as well as djfferences in prices
charged to customers for the reports (Finding 452). And, respondent
states

, "

(iJt has long been recognized, for example, that it requires
more time to prepare reports in certain areas (such as a large
metropolitan area) than in others (such as a small city). The number
of codes, and the classification of given offces within these codes,
have varied over the years as conditions change." (RPF 327). It is
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evident from the very nature of respondent's code classification
system for its offces that there are significant differences in the
level of effort required in preparing reports among groups of branch
offces in the different code classifications.

The record (in particular, RX 566 F -H) shows that there is
considerable disparity among the monthly bonus contribution for
reports in the three different categories of 1978 Code 04 offces for
whom Andersen made computations. Although the bonus contribu-
tion for aJl three is positive, the differences are substantial (Finding
478, n. 183). '" (252)

The Andersen bonus contribution calculations for the Code 04
offces utilize an average monthly salary of $610 and a reporting
standard of .505 as two of the elements in the computation (RX 566
F -H; Finding 483). The interaction of those two elements is a critical
factor in the computation of bonus contribution (Finding 483). The
record shows no calculations as to the impact on bonus contribution
of reporting standards and salaries at ranges other than those shown
in RX 566 (Finding 484). On the basis of these characteristics, there
is insuffcient evidence to support a finding that respondent's field

representatives were sufficiently homogenous so that the averages in
RX 566 could be applied generally to them throughout the organiza-
tion.

The Andersen evaluation concerning the reasonableness of the
reporting standard and the underlying product cost and effort
studies failed to take in co consideration significant factors bearing
on the ability of field representatives to complete their tasks in the
given tirI1e. For example, no consideration was taken of the fact that
different groups of field representatives , because of variables such as
geography, scheduling, mix of business and the volume uf business,
may differ significantly in ability to accomplish their tasks (Findings
460, 488).

If averaging is employed in studies of this nature and conclusions
drawn therefrom as to units in different classificatlOns, then a
showing is required that there is suffcient resemblance between the
groups to whom the conclusions are applied on the essential points
(in this case, level of diflculty, reporting standards, etc.). This is
prerequisite to a showing that the Code 04 averages on bonus

'" Respondent tate)j that the alary on RX 566 G aDd II was ov"rstalcd i.nd that the actual saliJric5 "pplicable
to eah group of office with repet to which uch computations pertn were les (RPF 64). Repondent contenda

further that had such lower salary been utilized, the bonus contribution on RX 5Hfi G and II would have been

gre"t.r and the difrerence between RX Sufi G and Hand RX 566 V. je 5. The fflct rem2i!lS respundent was unable

to provide the informr: ion necessary 1.0 substantiate thiR point (see IJcibig testimony quoted ;n RI'F !i40). This
decision must draw it, conclusions from the computations actually in the recurd. There is no way of determining
from tbr: evidence, the extent Lo which the computations were affected by re.'pmJdcnt's inability to retrieve 
appropriate figures
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contributions are meaningful for aU of respondent's branch offces
including those offces not within the Code 04 category. (253)

Respondent' s code classification system for putting different
branch offices in specific codes presupposes that there are significant
differences with respect to the level of effort required to prepare
reports in offces in different categories. As a result, respondent had
the burden of demonstrating that despite these differences, aU offices
were suffciently homogenous with respect to these critical charac-
teristics so that the Code 04 offces could be considered as representa-
tive of the organization as a whole. That burden has not been met.
The mere fact that the Code 04 offices were closest to the Company
averages in certain respects permits no conclusions as to the effects
on the computation of the differences from the average in the case of
branch offces in other classification codes.

The reasoning of the Supreme Court in United States v. Borden
Co. 370 U.s. 460, 468-69 (1962), a decision rejecting a cost justifica-
tion study, is applicable here.

But this is not to say that price differentials can be ju.stified on the basis of arbitrary
classifications or even classifications which are representative of a numerical majority
of the individual members. At some point practical considerations shade into a
circumvention of the proviso. A balance is struck by the use of classes for cost
justification which are composed of members of such self-sameness as to make the
averaging of the cost of dealing with the group a valid and reasonable indicium of the
cost of dealing with any specific group member. High an the list oj "mUf in the us of
the average cost of customer groupings under the proviso of 9 2(a) is close resemblance

of the individual members of each group on the essential point or points which
determine the costs considered. (emphasis supplied).

No convincing showing on this point has been made. (254)
Also significantly detracting from the confidence to be placed in

the study is the fact that, of the two basic calculations pertaining to
monthly bonus contribution on which Andersen based its conclusion
as to the reasonableness of the reporting standard, one, after cross-
examination , had to be retracted and the other recomputed.

The product cost and effort studies on which the Andersen
evaluation rests were designed to study simply how much it cost to
do the reports the way they were being done as a prerequisite to
setting prices. There was no attempt in the study to evaluate thE
quality of the work (Finding 492). The analysis has little relevance
therefore, to the question of whether the procedures are such as t,
assure maximum possible accuracy.

In view of the foregoing considerations, RX 566 does not outweig
the testimony of respondent's ex-employees in the Commission s ca,

to the effect that they were unable to comply with respondent
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production requirements in accordance with Company policy within
a normal workweek.

Allegations of Failure to Disclose Nature and Substance of Reports
(Paragraphs 22-23 of the Complaint)

The complaint alleges in paragraphs 22 and 23 that respondent, in
certain instances, has failed to clearly and accurately disclose the

nature and substance of all its fie information (except medical

information) on consumers who have properly identified themselves
and requested disclosure.

The record shows that, in anticipation of the FCRA's effective
date, respondent promulgated extensive new procedures to imple-
ment compliance with those provisions of the Act requiring disclo-
sure to consumers (Findings 524-28). Training sessions at all levels
of the corporate structure were conducted to acquaint pertinent

employees with the new policies and procedures (Findings 521-23).
(255)Respondent' s disclosure procedures, as set forth in its manuals
and other instructional materials, in most instances, provided for
compliance with the FCRA provisions.'" However, the record also
shows that respondent's employees did not follow the stated proce-
dures in all instances. Departures at the local level from respon-
dent' s offcial procedures and, more important, from the FCRA
requirements, justify the imposition of an order to prohibit such
violations.

In respondent's Pittsburgh, Lincoln and Wichita branch offces
inquiring consumers were told they could not receive disclosure of
their reports (Findings 529-32). One consumer received disclosure
only after his lawyer contacted the Retail offce (Finding 529);
consumers should not have to retain an attorney as a prerequisite to
disclosure. Consumer Humble was denied disclosure of a report
Jrepared in her name because the information was " " her
lUsband (Finding 530).'" In the instance of consumer Baker, after
!eing told on two occasions that an insurance company authorization
Tas necessary for disclosure, he was bluntly denied disclosure in the
lichita office when he indicated his desire that a third party be
resent during the disclosure (Finding 531). The same offce advised
le McCunes, after an investigation had been conducted on Mrs.
cCune, that there was no record of an investigation and, later, that
,,, The procedure found to via!ate fo'CRA are discussed individually, infra
.. Respondent's procedures, however well intended , permitting deni;1J of di closure to one spouse when there
adverse information On the other (Finding 530 II. !f2) vio!aWd the FCRA to the extent that it was uoo to deny
I!mmer information which W;1S pared and report in connedion with that consumer.

1 the case of commffer Humble , it should be noted, that she was denied disclosure, not only of the informatlon
ding her husband , but also inforrnationaoout herself (Finding 530).
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all file information was confidential (Finding 532). (256)The Wichita
occurrences, particularly when viewed in light of other FCRA
violations in that office (Findings 543, 564) indicate that this

particular offce (from which no rebuttal witness was presented) had
little or no regard for the corporate procedures or compliance withFCRA. 

Respondent's instructions pertaining to the disclosure of " nature
and substance" of file information as specified by the Act appear to
provide for compliance with the statute (Finding 539). However,
actual implementation in the field resulted in instances of inade-
quate disclosure. The record shows that in the Wichita, Denver
Dayton, Manchester, Oxon Hill, Phoenix and San Francisco offces
disclosures were made which omitted certain portions of reports
altogether (Findings 543-49). In several instances, highly inflamma-
tory information was withheld. There were omissions of adverse

drinking information (Finding 543), drug information (Finding 545),

adverse employment information (Finding 546), information that a
consumer had run off with a truck driver and was regarded as
trying to take" her husband for his money (Finding 547), and the

statement that a consumer used his hands in an effeminate manner
(Finding 549). Similarly, respondent appears to have paraphrased
particular items disclosed to consumers in such a way as to reduce
their impact on a listener (Findings 552-54). In the Canton office, a
consumer was told her report indicated she had an unstable
marriage. In fact, the information reported was that two sources
indicated she had a desire for other men and her husband had a
desire for other women (Finding 552). In Wilmington, North
Carolina, a consumer was told by respondent that his report showed
he made it a point to know the benefits to which he was entitled
under insurance policies. The report stated the consumer was well-
known in the area as being "claims conscious" and had had his
insurance cancelled on several occasions due to excessive claims

(Finding 554). Disclosure of this nature changed the tenor of the
report and gave an entirely different impression from that given
respondent' s customer which had received the report. (257)The term
nature and substance" is one which inherently invites imprecise

and varying definitions. However, it cannot be interpreted so as to
permit respondent's field management to pick and choose among
items in a report or, through summarization or paraphrasing, to
dilute the thrust of a report during disclosure.

Respondent urges that "at most, complaint counsel have shown an
insig11ificant number of isolated violations" where consumers did not
receive full disclosure. (RRB 97). However, the violations found cover
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a broad geographic area, and show that some of respondent'

employees do not regard compliance with the Act or with the

corporate procedures as a high priority. Tbe occurrence of such
violations of the Company procedures, without remedial action by
respondent, demonstrates a lack of adequate supervision by respon-
dent. Since the institution of visual disclosure in 1974, and the
further liberalization of respondent's disclosure policies in 1976

(Findings 556-57), it appears that respondent has made changes to
further ensure compliance with FCRA's disclosure provisions. How-
ever, in light of the past violations, an order prohibiting respondent
from failing to comply with Section 609 is needed to assure future
compliance with the Act.

In addition to direct refusals of disclosure and inadequate disclo-
sures, respondent discouraged disclosure by imposing conditions. The
procedure established by respondent whereby an inquiring consumer
signed a consumer interview form which included a waiver clause
regarding reinvestigation (Finding 535), violated Section 609 of the
FCRA by putting a condition on disclosure not sanctioned by the Act.
While the signing of the form was not an absolute prerequisite for
disclosure, consumers would not have been aware that it was not
mandatory unless they protested signing. The procedure, in effect

functioned as a condition. Consumers not acquainted with the
specifics of the Act were, thus , required to meet more than the
conditions specified by Section 610 of FCRA in order to obtain
disclosure. Utilization of the waiver provision was a companywide
procedure, not a local departure from the corporate instructions.
Although discontinued in 1974 or 1975, this procedure was wide-
spread, (258)and a prohibition on such practices is warranted.
Complaint counsel contend, as alleged in the complaint, that

respondent' s practice of revealing the recipients of reports and non-
investigative sources to consumers only on specific request (Finding
540), violates FCRA (CB, pp. 64-65). Respondent's implementation of
Section 609, which provides that "upon request.. , various items are to
be disclosed, does not clearly violate the statute. The statutory words
upon request.. should not be used as a means to justify requiring

words of art to warrant disclosure, but there is no evidence that

respondent has so interpreted them. Absent evidence of bad faith on
the part of respondent, the procedures relating to disclosure of

'" By CQlltrast, t.he impositlon by the Wichita branch offce of the condition that an illslJnmce authorization be
obwined prior to disclosure in connection with one con5umer (Finding 5:n), is not sufficient to warrant a
prohibition ,Erected at thi particular practice
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recipients and non-investigative sources on request is not found to
violate Section 609.

Respondent has stated its position that claim reports and other
reports such as business and some property reports are not subject to
the disclosure requirements of FCRA (Finding 558; RB 100- 105, 111-
113). '" Respondent relies on the fact that such reports are not
consumer reports as defined by the Act. However, the Act does not
require disclosure of only consumer reports. Section 609 provides in
pertinent part that: (259)

Every consumer reporting agency shall , upon request and proper identification of
any consumer , clearly and accurately disclose to the consumer

(1) The nature and substance of all information (except medicaJ information) in its
files on the consumer at the time of the request.

Respondent asserts that Section 609 of the statute must be read in
connection with other provisions of tbe statute. Respondent states
that Section 603(a) states that the definitions contained in that

section are applicable for the purposes of the title and the "title" is

Consumer Credit Reporting. It contends that, accordingly, the Act
does not concern itself with business reports. Respondent further
asserts that when the definition of "fies" contained in Section 603(g)
is read in the context of the above, it is apparent that business
reports are not included. The argument is not persuasive. Section
603(g) defines "file, when used in connection with information on
any consumer" as meaning "all of the information on that consumer
recorded and retained by a consumer reporting agency regardless of
how the information is stored." The language of Section 609 and
Section 603 is clear. It does not limit the disclosure section to
consumer reports. Had Congress so intended, it could easily have
provided for such limitations. Thus, all information, including
information in the reports other than consumer reports, in a

consumer reporting agency s files (except medical information) is
subject to the disclosure provisions. '" Respondent' s failure to comply

,,, The re ord does show that a. consumer was denied disclosure regarding recipients of his report after he so
requested (Finding 550) This instance shows again departure at the local level from respondent's procedures.

". It should be noted that, while there are examples in the record of respondent' s not disclosing claim report
(see Finding 559 n. 211), evidence of specific instance is not Il""essary Dr relict upon in light of respond(!It' s staw.d
po.ition and policy, which is that such report.s need not hi disclosed. This dearly dcmon.qtrates t.he! violat.ion

'" This decision docs not reach the sit.u'ltion not presently in issue, of whether daim reports or other non.
consumer reports would be suhjH:t. to t.he disclosure provisions if a conSlHIu"r reporting agency weH to establish a
completely separaw. organi,.ation to prepare Hod handle these reports. There is evidence that, as of May 1977
respondent s claims operat.ion was est.ablished as an .' ,lutonomuus profit. center" (Tr. 111121). However, the record
does nut. contain sufficient evidence to define that term. 

g., 

it is not clear whet.her claim and consumer report!
(Ire stil! handled in some instances by the S3me pIople or whether the claim operation is entirely separate from the
consumer reporting conducted by respondent
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with such provisions in
violates the Act. (260)

Allegations of Failure To Disclose by Telephone and at Suboffices
(Paragrapbs 24-25 ofthe Complaint)

connection with non-consumer reports

Paragraphs 24 and 25 of the complaint allege, essentially that
respondent violated Section 610 of FCRA by failing to give disclosure
when requested to do so by telephone and by discouraging telephone
disclosure.

Section 610 of FCRA states that a consumer reporting agency is
required to give telephone disclosure if a consumer has made a
written request, with proper identification and the telephone costs
are covered by the consumer. Respondent's procedures regarding

telephone disclosure, however, did not require, as permitted by
FCRA, that a written request be received before telephone disclosure
was given. The corporate policy required only that prior to telephone
disclosure, the consumer should be properly identified (Finding 560).
The instructions, while clearly permitting telephone disclosure, did
imply that, in sensitive cases, in-person disclosure was to be
encouraged (Finding 561). There is no indication in the instructions
that respondent encouraged or condoned its employees tellng

consumers that telephone disclosure was not available. As in the
case of other corporate policies. however, there were departures from
such instructions violative ofthe FCRA. (261)
The record shows that the Denver offce, in particular, had the

practice of tellng consumers who telephoned for disclosure, that
disclosure was available only in respondent' s offce (Finding 563).
In addition, in the Rocky Mount, North Carolina and Wichita offces
consumers were told to come to the office for disclosure (Finding
564). Also, respondent, through its Brockton, Massachusetts and
Lincoln, Nebraska branch offces, advised consumers who requested
copies of their reports that copies were not available but that
disclosure could be obtained if the consumers came to the offce
(Finding 566).

Respondent. notes that none of the consumer wit.nesses presented
by complaint counsel had filed a written request for telephone
disclosure (RPF 945). Respondent further asserts that the FCRA does
not place on respondent the obligation to affrmatively advise

consumers of their right.s under the FCRA (RB, pp. 100, 109).

Respondent is under no obligat.ion to affrmatively advise consumers
)f their rights in order to comply with the Act. However, once

". This finding is not vitiated by evidence in the record which shows that some telephone disclosure was given
ytheDenvcrofflCc
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respondent undertook to explain the availability of disclosure, there
was an obligation to advise correctly and completely. Similarly,
when respondent stated to consumers that disclosure could only be
obtained by coming to the offce , it implied that telephone disclosure
was not available and effectively denied consumers the option of
seeking and receiving telephone disclosure. The fact that such
consumers had not fied a written request does not affect the

determination that these practices violated the Act. Respondent
could have stated to such consumers that they could not obtain

telephone disclosure because they had not fied a written request or

until they fied such a requesL, leaving with the consumer the option
of seeking telephone disclosure. (262)It did not choose to do so.
Rather, respondent foreclosed the option of telephone disclosure by
stating or implying that telephone disclosure was unavailable. To so

foreclose telephone disclosure is tantamount to refusing it and
violates Section 610 ofFCRA.

The complaint alleges that respondent' s failure to provide disclo-
sure from suboffices (Finding 568) violates FCRA's disclosure
provisions. However, as respondent argues, the suboffices are not
staffed to the same extent as branch offces , do not retain fie copies
of the reports, and are not equipped to handle disclosure. Respon-
dent' s decision to provide disclosure primarily from the branch
offces appears reasonable in light of the manpower available in
suboffices and the filing system maintained. Respondent established
procedures to assure that consumers inquiring at suboffices were
properly directed to the appropriate branch offces. There is no
evidence that respondent, by establishing these procedures, in any
way attempted to escape its disclosure responsibilities. If respondent
were required to make disclosure from suboffces , either the branch
office fies would have to be divided with some files dispersed among
the suboffces , or duplicate filing systems would have to be estab,
lished. Additional manpower in the suboffces would also be needed.
The FCRA does not put such a burden on consumer reporting
agencies. Complaint counsel asserts that respondent should provide
disclosure at some seven suboffces which appear to be better staffed
than others (CB 68). To require respondent to establish different
procedures for different suboffces would impose a burden not
contemplated by the FCRA. MoreoveL with telephone disclosure
available, consumers wil be in a position to avoid traveling great
distances for disclosure. (263)

Allegations of Failure To Comply
(Paragraphs 26-27 of the Complaint)

with Section 611 of FCRA
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Paragraphs 26 and 27 of the complaint allege essentially that
respondent has violated Section 611 of FCRA by failing to reinvesti-
gate disputed information , failing to record the current status of
disputed information and to promptly delete information which can
no longer be verified , failing to disclose to the consumer his right to
request that respondent furnish notification that a previously
reported item has been deleted or that respondent furnish a
statement prepared by the consumer to recipients of previous
reports, and failing to provide notification to recipients of previou!3
reports when specificaJly requested to do so by the consumer.

Section 611 of FCHA provides basically that, if a consumer
disputes the completeness or accuracy of his report, the consumer
reporting agency must conduct a reinvestigation of the disputed
information. If the reinvestigation does not confirm the original
report, a deletion is to be made in the report. If the original
information is confirmed by the reinvestigation, the consumer is
entitled to submit a statement setting forth his position , which is to
be included with the information in question in any subsequent

reports. Notification of any deletions made or consumer statemelns
submitted is to be sent at the consumer s request to parties who have
received the report in question (within 2 years for employment
reports and 6 months for other consumer reports). The consumer
reporting agency has the duty to clearly and conspicuously disclose

to the consumer his right to make such a request.
Respondent devised extensive procedures in connection with

Section 611 and in good faith attempted to Pi.ovide for compliance
witb that section of FCRA (see Findings 574-76). However, Section
611 has been violated at the loeallevel. (264)

The record shows instances in respondent's Baltimore, Boise
Albuquerque , Cleveland and Seattle offices where reinvestigations
were not conducted after consurners disputed their reports (Findings
578-82). One consumer disputed highly inflammatory information in
her report, yet no reinvestigation was conducted (Finding 578).
Respondent offered testimony from the branch office showing the
usual procedure foHowed. However , no attempt to specifically rebut
or explain this consumer s testimony was made (see HPF 971i)

In the case of another consumer, respondent implies that because
the consumer would not go over his report item by item noting his
disputes as to particular items , no reinvestigation was required (see
RPF 969d; HB 1(9). However, the record shows clearly that the
consumer disputed the report (Finding 579). The Act requires a
reinvestigation when such a dispute is conveyed to the agency. In the
case of this consumer, no item-by- item discussion was necessary to
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make known the dispute. While it might have been helpful to
respondent to know the consumer s exact position on each and every
item in the report, his statements throughout the disclosure were
adequate to convey a dispute to trigger the statute s requirement
that there be a reinvestigation.

With regard to consumer Kasdorf (Finding 580), respondent
contends that the consumer did not dispute any significant informa-
tion in the report (RPF 969c). However, the branch manager of tbe
offce testified that dispute as to one s being a "slow payer" was
significant but that in this case, the consumer agreed with informa-
tion in the file (Tr. 11861). '" The (265)statute requires a reinvestiga-
tion when a consumer disputes the "completeness or accuracy" of
any item of information. The consumer need not assert there is no
truth in an item as reported, but merely that it is incomplete in
order to warrant a reinvestigation.
In the case of two consumers (Findings 58J -82), respondent

contends that there was statutory compliance though no reinvestiga-
tion was conducted (RPF 970). These consumers disputed informa-
tion disclosed to them and indicated they desired further handling of
their reports. 2S2 However, no reinvestigations were conducted. Re-
spondent asserts that, by comnlunicating tbe disputes to the
recipient insurance companies, statutory compliance was obtained.

This contention fails for two reasons: the communications sent to the
insurance companies in both instances did not set forth completely
and accurately the extent of the disputes (see Findings 581-82). More
important, however, is the fact that the statute does not give a
consumer reporting agency a choice of either reinvestigating, 

sending a statement of dispute to the insurance company, even if
such statelnent accurately describes the consumer s position. rrhe
statute clearly calls for a r-eillvestigation when items are disputed.
This requirement could he carried to its logical, yet unworkable
conclusion; 

g., 

requiring a cumpany to conduct a reinvestigation
when a consumer disputes his birthdate by a few days. Respondent'
procedures permit acceptance of a consumer s version on certain
matters without a reinvestigation (Finding 574). In such cases, the
statute is not violated; there is no longer any dispute between the
consumer and the report. However, if such a procedure is followed, it
is essential that the communication to the insurance company (or

,,, The nnSllml'r rl'l'ort had stated that Mr. Kasdorf was considered sluw in paying bills in Peuria , that he left
owing rent and was delinquent in paying an oil company bill (CX 13SA). Mr. KC!sdorl' disputed that he was a slow
payer. and that he had left owing rent. III' did not disput.H till oil company delinquency. but expbincd that. it. was
paid after being owed for 11/2 months (RX 440E)

'" ant' cnnsumHr gave respondent the names of three people to cont.1Jct (findine- . 1) and the other who was
not told that reinvestigation was possible, t.old respoJldentohew ould follow up reserlrching the information herself
(Finding 582)



1028 FEDERAL TRADE COMMISSION DECISIONS

Initial Decision 96 F.

other recipient) set forth clearly that the new information (266)is
accepted as true. Otherwise, the recipient company is left with the
original information and a denial from the consumer. As a practical
matter, the dispute is left unresolved. '" Absent a full endorsement of
the consumer s statement, a reinvestigation is warranted. If respon-
dent chooses not to reinvestigate, and to accept the consumer
statement, then the consumer should be in at least as good a position
as if a reinvestigation had confirmed his position. 254

The record shows also that the Fresno offce advised a consumer
wrongfully that there was a $5.00 charge for a reinvestigation to be
made (Finding 585). The consumer had disputed the report within 30
days of an insurance denial based on the report. Such charge was not
authorized by FCRA. The record does not contain evidence suffcient
to find that respondent had a practice of imposing unlawful charges
as a prerequisite to reinvestigation. Therefore , no specific provision
is included in the Order directed to this practice. However, this is
another example of failure at the local level to adhere to the
Company policies necessary to implement compliance with the Act.

There is evidence in the record showing that, in two instances,
respondent failed or constructively failed to promptly delete the
information which was not verified in a reinvestigation (Findings
583, 586). In the case of cne consumer, the recipient company
received from Retail a report stating that the consumer lived with a
man, a confirmation of that information, and a letter stating (267)

that the consumer disputed the statement and no one would "even
admit knowledge of any friends or acquaintances or' the consumer
(Finding 586). In fact, at least one person with whom respondent
talked, had confirmed the consumer s denial. The communication
from Retail, in effect, nullitled the deletion of the information from
the report. It was constructive failure to comply with Section 611. In
the case of the other consumer, respondent's failure to delete health
information whic9- the consumer disputed after a reinvestigation in
which respondent was "(uJnable to develop further health history
violated the Act (Finding 583). However, the two instances, without
more, are insufficient to support an order on this point.

In addition, there is not suffcient evidence in the record to support
the complaint allegations that respondent failed to disclose to
consumers their right to have notifications sent to recipient compa-

'" 

E.g, if Retail chose to accept Mr. Wisniewski' s consumer stat.ement that. he did not peel rubber, it .-hou!d
have advised the insunmce company that it had bt't'n learned that Mr. Wisniew:;ki did not peel rubber

'" In the cast' of consumer Van Sick!! respondent followed its procedure of sending a con:;umer statement
rather than reinvestig1it.ing. While respondent did not expressly adopt the consumer s st.atement in the manner set
forth ahove , considering the attendant circumstances , there is no indication that the recipient company would
question the correction. All that was invDlved in the consumer s statement was an explanation Hnd elaboration of
the consumer s wife s prior statement regarding the datIJ of an a ccident.
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nies, or failed to provide notifications when requested by consumers
to do so.

It should be noted in connection with consumer Spillane, whose
experience does not form the basis for a finding of violation (pp. 297-
98), that complaint counsel contend that consumers cannot waive
their reinvestigation rights under the statute (CB, pp. 127- 132).

(268)This contention is based on a line of cases dealing with the

unavailability of waiver of private rights granted in the public

interest. It appears , however, that while the FCRA generally seeks
accuracy in reports in the public interest, Section 611 is designed
particularly for the protection of individual consumers. Since the
right to reinvestigation is designed to protect individuals, it appears
to be one which the individuals intended to be so protected can
waive. Section 602(a)4 states that there is a need for consumer
reporting agencies to respect the consumer s right to privacy. To

categorically state that a consumer cannot say to a consumer

reporting agency, "I don t want further investigation" would com-

pletely negate the right to privacy. Congressional intent to do so is

not present in the Act.
Complaint counsel further contend that were waivers found

permissible, consumer reporting agencies would be allowed to adopt
scare tactics to induce waivers, there would be a substantial number
of uninformed waivers by consumers confused about their rights
and the issue of waiver would become an issue in every action to
enforce Section 611 (CRB 130). However , these dire results do not
'lppear inevitable. Respondent's instructions which contemplated
waivers do not appear to be designed to even encourage waivers,

much less to coerce them (Finding 574). Apparently, a waiver can
only be exercised under respondent's procedures when a consumer
states that he wants no reinvestigation and signs a statement to that
effect after being told that the Act requires reinvestigation. The
possibility of waivers arising out of confusion seems remote. Also, it
is unlikely that waivers will become an issue in every proceeding to
enforce Section 611; the exercise of a waiver requires affirmative

action by the consumer to be effective. (269)

Allegations Concerning Interchange of Information between Claim
and Consumer Reports (Paragraphs 28-29 of the Complaint)

Complaint counsel contend that respondent' s claim reports should

'" It should be noted that , in Mr, Spilane s case, even if waiver were not. permitted , there would be no
violation, Respondent had already reirwestigated Mr, Spillane s report at the t.ime of the "waiver, " Since t.he Act
only requires one reinvestigation, respondent' s failure to reinvestigate a second time , particularly when the
COI!sumer indicated he desired there be no furt.hl'rreinvest.igat. ion , would not havr. violated the Act.
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be considered consumer reports for purposes of FCRA, and that
respondent has violated FCRA by failing to adhere to its procedures
applicable to consumer reports in the case of claim reports (CB 76-
77). Complaint counsel bases this contention, not on an assertion

that claim reports are consumer reports per se, but rather on
respondent' s use of its reports. The record shows that respondent has
used information from its claim reports in subsequent preparation of
consumer reports (Finding 591). In addition, the record demonstrates
similar use of consumer reports in subsequent claim reports (Finding
593). Complaint counsel contend that such use transformed claim
reports into consumer reports for two reasons: first, claim informa-
tion could be, and was expected to be , later used in consumer reports.
Complaint counsel contend that claim reports , therefore, were "used
or expected to be used or collected in whole or in part" for the same
purposes as the subsequent consumer reports. The second reason
advanced by complaint counsel is that claim reports containing
information derived from consumer reports are , in essence , consum-
er reports. Complaint counsel's argument is not persuasive.

Claim reports from which information is taken for use in
consumer reports do not have to be transformed into consumer

reports before the protection of the Act applies. Complaint counsel
apparently concede , the Act does not regulate the preparation and
use of clailn reports as such. However, when respondent uses
information from a claim report in a later consumer report
respondent must meet the requirements of FCRA in connection with
that consumer report, as in the case of all other consumer reports.
Information in a consumer report, including that acquired from a
claim report, is subject to the disclosure and reinvestigation provi-
sions. The prior status of such information as part of a claim report
does not shield it from disclosure and reinvestigation when it (270)
has been incorporated in a consumer report. Nor does its later status
as consumer report information impose the FCRA requirements on
the claim report from which it was taken. Subjects of consumer
reports containing claim information should be afforded no less and
no morc protection than that given in the case of other consumer
reports. Thus, no order prohibiting respondent from using claim
information in consumer reports is appropriate. 256

The statute does impose restrictions on respondent's use of
consumer report information. Section 604 delineates the purposes for
which consumer reports may be used. The statute does not list

If ClmplaiIl counsel.s position wrre accepted , Secti')f (;04 of the statute would become meaningless- As
ponde,'t points out (ERB 117), if cIaim reportB wen, considered COOSlHner reports, resplJodent would violat

Section f)O i1Y furnishing Lhes no-ports La it", customers for lB in conneclion with cluims, since this i not a

I'e,missiblepurpusei"orrurni hingconsumcrrep(jrts
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among the permissible llses, utilization of such infonnation in claim
reports. Respondent's use of consumer report information in subse-
quent.claim reports violated the statute.

This practice was extensive and did not cease until the recent
separation of fies. An order prohibiting such use of consumer report
information in claim reports is warranted and will issue.

Remedy (Paragraphs 22-29 of the Complaint)

The provisions of the proposed order pertaining to the allegations
under paragraphs 22-29 have been modified. Certain provisions of
the proposed order have been combined and consolidated to avoid
confusion and repetition. The Order issued prohibits respondent

from misrepresenting to consumers their rights to disclosure under
the FCRA and requires that when a consumer makes an inquiry in
connection with disclosure, respondent must advise the (271Jconsum-
er of his options regarding disclosure. The Act does not require
affirmative disclosure. However, a requirement for affirmative
disclosure to consumers is needed in light of respondent' s past record
of inaccurately and incompletely advising consumers regarding their
rights. The Order further prohibits respondent from failing to give
disclosure, in person or by telephone , when consumers meet the
conditions under FCRA and from failing, while purporting to give
disclosure, to disclose the nature and substance of the pertinent fie.
The words " including claims information" have been deleted from
complaint counsel's proposed order. This deletion was made because
specifying claim reports without mentioning all types of non-con-
sumer reports could be confusing. The provision as written covers all
file information other than medical information. No provision of the
Order is specifically directed to the disclosure of recipients or sources
of the reports because the record did not show a pattern of
withholding such information.

In addition, no provision is included to prohibit respondent from
discouraging" telephone disclosure. The record shows tbat it 

respondent' s position that disclosure of certain reports can be
handled more effectively by in-person contact (Finding 561). The
record also shows that respondent has failed to advise consumers
properly of the option of telephone disclosure. The Order requires
that respondent advise consumers of their right to telephone

disclosure. If respondent properly advises a consumer of the alterna-
tive of the telephone disclosure, respondent should be permitted to
advise the consumer that respondent feels in-person disclosure is
more effective.

Complaint counsel propose in its order,. a requirement that
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respondent provide inquiring consumers with copies of their reports.
The Act does not make such a requirement. Further, respondent has

voluntarily changed its disclosure procedures and now provides
copies of reports to consumers. The requested provision is unneces-
sary. (272)

Provisions from the proposed order requiring suboffice disclosure
have been deleted as have provisions requiring respondent to advise
consumers of the location of their fies. Failing to provide disclosure
at suboffces does not violate the Act, and the record does not contain
sufficient evidence to warrant a provision requiring notification of
file location to consumers.

The provision of the proposed order requiring respondent to advise
its customers of the address of the branch offce preparing reports for
the customer has heen deleted. Complaint counsel offer no justifica-
tion for this provision and there is not sufficient evidence demon-
strating its necessity.

The provisions of the proposed order relevant to reinvestigation 251

have also been modified. The time limitation for reinvestigations has
been changed from "five working days" to "a reasonable period of
time" in accordance with the statute s requirements. The record does
not show a pattern on respondent's part of delaying reinvestigations.
In addition , the Order does not contain complaint counsel's suggest-
ed provision requiring respondent to notify consumers that their

reinvestigations have been completed. The provisions of the Order
dealing with consumer disclosure apply to disclosure of reinvestiga-
tion results. The record does not contain evidence showing a pattern
by respondent of singling out and withholding reinvestigation
results, or indicating to consumers that disclosure of reinvestigation
results cannot be obtained. To require respondent to contact each
consumer after a reinvestigation would constitute a burden not
warranted in light of the evidence and the assumption that
consumers interested in the results of a reinvestigation will contact
respondent to obtain this information. (273)

Other provisions in the proposed order pertaining to reinvestiga-
tion have been deleted. These relate to the alleged failure to delete
information , note the consumer s dispute in subsequent reports, and
advise consumers of their right to have report recipients notified of
amendments in the reports. There is insufficient evidence to justifysuch provisions. 
Scope of Order

, Paragraph62Gand27orthecomplaint.
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Respondent, objecting to introductory languag-e in the proposed
order at CB App. C, p. 1 , urges the proposed order is too broad. The
order , as recommended by complaint counsel, would cover "consum-
er reports, investigative consumer reports, claims reports or other
reports containing information about consumers." Respondent con-
tends that, if any order issues, its coverag-e should be limited to the
type of reporting services formerly performed by Retail Credit
Company and now performed by Equifax Services Inc. Respondent
states there is no evidence in this record concerning its credit

bureaus and no justification for including them in the order (RRB
10).

Commission orders need not be limited to the products involved in
the violations demonstrated by the record. The Commission is not
confined to prohibiting the identical practices which demonstrated a
law violation. It has authority to prohibit acts of the same type or
class as committed in the past. Maryland Baking Co. v. FTC, 243 F.

716 718 (4th Cir. 1957); Moog Industries. Inc. v. FTC, 238 F. 2d 43, 52

(8th Cir. 1956), affd, 355 U. S. 411 (1958); Niresk Industries, Inc. 

FTC, 278 F. 2d 337 , 342-43 (7th Cir. 1960); Hershey Chocolate Corp. 

FTC, 121 F. 2d 968, 971 (3rd Cir. 1941). To be of value, the order must
prescribe the method of unfair competition as well as the specific
acts by which it has been manifested. Hershey Chocolate Corp. 

FTC supra. The Commission, moreover , has wide discretion in
determining the type of order necessary to eliminate the unfair or
deceptive trade practices found to exist provided that the remedy
selected is reasonably related to the violations of law shown. Jacob
Siegel Co. v. FTC, 327 U. S. 608 , 612- 13 (1946); FTC v. National Lead
Co.. 352 U.S. 419 , 428 (1957). (274)

The propriety of the product coverage in an order, however
depends on the facts and circumstances of the particular case. Carter
Products Inc. v. FTC, 323 F. 2d 523, 532 (5th Cir. 1963); The Quaker
Oats Co.. 60 F. C. 798, 807-08 (1962); Royal Crown Cola Co.. 63

C. 1950 , 1963 (1963); United Biscuit Co. of America. 64 F. C. 586,

625-26 (1964), affd, 350 F. 2d 615 (7th Cir. 1965), cert. denied, 383 U.S.
926 (1966). As previously noted by this ag-ency:

The reason for the Commission s reference to the facts in each case is simple. The
purpose of an order is to prevent statutory violations, the occurrence of which in the
future appears likely on the basis of reasonable inference from events that have
already taken place.

l'ransogram. Co. Inc., 61 F. C. 629 701 (1962).

In this case , the violations demonstrated by the record must be
considered in the context of such factors as respondent's organiza-

336- 3450 - 81 - 66
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tion, structure, compensation system, the nature of the services
offered, job demands on employees, etc. On points such as these, the
record includes no evidence pertaining to respondent' s credit bu-

reaus. Accordingly, no finding can be made on the basis of this record
that an order covering the practices of respondent's credit bureaus
would be reasonably related to the law violations found herein. The
introductory paragraph of the Order wil be modified by excluding

from coverage those credit reports prepared by Credit Bureau, Inc. of
Georgia, Credit Bureau of Montreal and Credit Marketing Services
(see RPF 6). (275)

CONCLUSIONS

1. The Federal Trade Commission has jurisdiction of the subject
matter in this proceeding and of the respondent Equifax Inc.

2. This proceeding is in the public interest.
3. The aforesaid acts and practices of respondent as herein found

under Count I of the complaint, were and are to the prejudice and
injury of tbe public and constituted, and now constitute, unfair and
deceptive acts and practices and unfair methods of competition , in
commerce , within the intent and meaning of the Federal Trade
Commission Act.

4. The aforesaid acts and practices ofrespondent, as herein found
under Count II of the complaint, were and are to the prejudice and
injury of the public and constituted, and now constitute , violations of
the Fair Credit Reporting Act. (276)

ORDER

It is ordered, That respondent, Equifax Inc., a corporation, its
successors and assigns, and its officers, agents, representatives and
employees, directly or through any corporation , subsidiary, division
or other device, in connection with the preparation, offering for sale,
sale or distribution of consumer reports, investigative consumer
reports, claims reports, or other reports containing information

about consumers (except credit reports prepared by Credit Bureau
Inc. c,f Georgia, Credit Bureau of Montreal and Credit Marketing
Services), in or affecting commerce, as "commerce" is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

A. Hepresenting, directly or by implication, during the prepara-
tion of any report that its investigative personnel are agents or
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employees of the company to which the consumer who is the subject
ofthe report has applied for a benefit. (277)

B. Misrepresenting, directly or by implication, that its reports
are compiled from information obtained through:

1. in-person interviews with the consumer who is the subject of
the report, or the subject's friends , neighbors, or associates;

2. direct observation of tbe home, neighborhood or other physical
surroundings ofthe consumer who is the subject of the report;

C. Failing to indicate on the copy of the consumer report or
consumer investigative report going to respondent' s customer that
an interview has been conducted on the telephone if that is the fact
unless the service provided is sold exclusively as a telephone service.
(278)

It is ordered, That respondent Equifax Inc., a corporation, its
successor and assigns, and its officers , agents, representatives, and
employees, directly or through any corporation , subsidiary, division
or other device, in connection with the preparation , offering for sale
sale or distribution of "consumer reports" or " investigative consum-
er reports," as defined in Section 603(d) and (e) of the Fair Credit
Reporting Act, Pub. Law 91-508, 15 U.s.c. 1601 et seg. the Act..
(except credit reports prepared by Credit Bureau, Inc. of Georgia
Credit Bureau of Montreal and Credit Marketing Services) do
forthwith cease and desist from:

A. Submitting consumer report information to persons who it
has no reason to believe intend to use the information for a
permissible purpose as set out in Section 604 of the Act.
B. Furnishing consumer report information to any person who

has not specifically requested such information from respondent
with respect to each consumer reported upon. (279)
C. Using consumer report information in any manner, including

as reference information or as a lead, in the preparation of any

report other than a consumer report.
D. Including any notice or other statement in a consumer report

indicating directly or indirectly the existence of items of adverse
information which antedate the report by more than the applicabfe
period of time specified in Section 605 of the Act; or otherwise
reporting, directly or indirectly, adverse consumer report informa-
tion or the existence of such information which antedates the report
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by more than the applicable period oftime specified in Section 605 of
the Act.

E. Compelling or inducing its investigative personnel to complete
or prepare a certain proportion of consumer reports or investigative
consumer reports containing adverse information about or relating
to the consumers who are subjects of such reports by utilizing (280)
quality audits or any similar system, plan , or procedures.

F. Utilizing any system of quality audits or any similar plan or
procedure whereby the performance of branch offces, regions, or
other organizational units, with respect to the production of adverse
(protective/declinable) information is ranked against companywide
or regional averages:

1. unless respondent can demonstrate that such averages consti-
tute a valid standard of comparison for all of the units to which they
are to be applied; and

2. unless respondent can demonstrate that the particular survey
utilized includes a representative or statistically valid sampling of
the branch offce or other unit audited or surveyed. (281)

It is further ordered, That respondent shall;

G. Semi-annually conduct unannounced performance reviews of
its field representatives, on a random sampling basis acceptable to
the Federal Trade Commission, to check the accuracy of their

reports, to determine whether the sources listed have been inter-
viewed, whether the sources contacted are logical sources, and
whether the information received has been accurately recorded.
H. Submit to the Federal Trade Commission, the results of such

performance reviews.
1. Complete the following form for each source of adverse

(protective/declinable) information contained in an investigative
consumer report. The forms shall be initialed by the investigator
preparing the report and forwarded with the report to the recipient.
A copy of each form shall be retained in and become part of the
consumer s file, as "file" is defined in Section 603(g) of the Fair
Credit Reporting Act. (282)

SOURCE INFORMATION ANALYSIS

Adverse (protective/dcclinable) Information

Covering
(Identify adverse informatjonJ

was obtained from
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IIdentify source: Employer , neighbor, friend , observation of
environment , etc.

The source gained his (herJ information from:

( ) 

Personal knowledge;

( ) 

Personal observation;

( J Hearsay.

The investigator obtained this information through:

( ) 

Direct, personal interview;

( J Telephone interview;

r J Direct, personal observat.ion;

( 1 File information.

It is further ordered That respondent shall cease and desist from:

J. Misrepresenting to any consumer who requests information
concerning himseJf in respondent' s files, the consumer s rights under
9609 and 9610 of the Act (283)

K. Failing to inform a consumer who makes a request witbin the
scope of the preceding paragraph:

1. that such consumer has the right to disclosure of such

information upon proper identification, by telephone if he pays any
toll charge, or in person, at his option; and
2. what constitutes proper identification and to supply or mail , at

the consumer s option, all forms which he must execute in connec-
tion with the requirements of Section 610 of the Act, to receive
disclosure to which he is entitled under the Act and this Order.

L. Failing to give disclosure required by 9609 of the Act to any
consumer who has contacted respondent and has provided proper
identification as required by respondent under 9610 of the Act, and
(284)has paid or accepted any charges which may be imposed upon
him under 9612 ofthe Act.

M. Failing, when giving consumers disclosure, to disclose the
nature and substance of all information (excluding medical informa-
tion) in its files on the consumer at the time of the request.

N. Requiring a consumer as a prerequisite to disclosing informa-
tion from the consumer s fie pursuant to 9609 of the Act to fill out or
sign a form which authorizes respondent to conduct a reinvestigation
of any item the consumer may dispute or to transmit the results of
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such reinvestigation to persons to whom it has previously reported
the disputed information or which authorizes any business, organiza-
tion, professional person or anyone else to give full information and
records about said consumer to respondent; or interposing (285)any

other similar condition or requirement which exceeds those specified
in 610 of the Act.

O. Failing within a reasonable period of time to reinvestigate any
item of information, the completeness or accuracy of which is

disputed by the consumer unless it has reasonable grounds to believe
the dispute is frivofous or irrelevant , as required by 611(a) of the
Act.

It is further ordered That respondent herein shall deliver a copy of
this Order to cease and desist to all present and future personnel,

including employees and representatives, engaged in the preparation
of reports, including consumer reports, investigative consumer
reports, and claims reports and engaged in the disclosure and
reinvestigation of all information in said reports.

It is further ordered, That respondent corporation shall forthwith
distribute a copy of this Order to each of its operating divisions. (286)

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent such as dissolution, assignment, or sale resulting in the
emergence of a successor corporation , the creation or dissolution of
which may affect compliance obligations arising out of the Order.

It is further ordered, That respondent herein shall within sixty (60)
days after service upon it of this Order, file with the Commission a
report in writing setting forth in detail the manner and form in
which it has complied with this Order. (287)

ApPENDIX A

Evidentiary Conflcts , Credibility and Related Problems

Ex-employee Witnesses

The parties ' contentions as to the credibility of the Government'
ex-employee witnesses have been reviewed. The testimony that

certain ex-employees could not complete the workload assigned

within a normal workday or workweek is found credible. The
testimony of these witnesses with respect to the shortcuts they took
to complete cases is persuasive. It is unlikely that they would give
such testimony unless it were true. It is improbable that witnesses,
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who did take shortcuts such as falsifying sources, would do so unless
they could not cope with the workload, since such practices were a
firing offense, Moreover, this testimony pertaining to a cross section
of respondent's offices, located from coast to coast, is generally
consistent on these points.

The testimony of these witnesses has also been weighed against
the opinion testimony of rebuttal witnesses that such ex-employees
should have been able to do the job without diffculty. The t.estimony
of the Commission witnesses is accepted on this point. The ability to
complete a certain number of reports in a given period of time is
governed by many variables. These witnesses were in the best
position to testi(y with respect to the specifics of their own situations
and they best knew their own limitations.
Respondent contends that the testimony of three ex-employee

witnesses is inherently incredible and that no findings whatsoever
should be made on the basis of these witnesses. In the case of one
witness, no findings wil be made in view of his hostility to
respondent expressed while testifying (Tr. 1124). In the case of a field
representative who worked in the Newark office, respondent'

contentions in RPF 97(d) have been considered. It is unlikely his
testimony as to the shortcuts he took would be untrue, and findings
are based thereon. Respondent adduced considerable evidence to cast
doubt on t.he reliability of a third witness, a former supervisor (288)
in the Wayne-Dearborn offce. The most damaging appear to be
those findings proposed implying he falsified mileage on his expense
stat.ements (RPF, pp. 105- 106). Such conduct, if proven , is a firing
offense (RX 102D). In fact, the witness was not fired but promoted to
another offce'" (Tr. 10215-16). Under the circumstances, there are
no grounds for ignoring his testimony in its entirety as respondent
contends.

Documentary Evidence

Findings have been made on the basis of contemporaneous
documents from respondent' s fies. There has been considerable
testimony explaining such documents. In some instances, after
weighing the inferences to be drawn from the documents against
such testimony, findings at variance with the explanations have

been made. The finder of fact is entitled to weigh such inferences
from contemporaneous documents against subsequent explanations.
Cf. Us. v. Gypsum, 333 U. S. 364 , 395-96 (1948).

,,, Rf'f;pundents rebuttal witness testifying on this point concurred with the Rcgioflal Vice Pn'sident un the
promotion (Tr. lO

,)-

l!j)
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Consumer Witnesses

Complaint counsel presented approximately 60 consumer wit-
nesses who t.estified regarding alleged violations by Retail. In most
cases, respondent offered rebuttal witnesses to the consumers

testimony; and, in many instances , the testimony of the rebuttal
witnesses directly conflcted with that of the consumers as to what
actually occurred in the various transactions. Thus, the issue of
credibility was pervasive in considering the evidence presented by
the consumer witnesses. The testimony of some witnesses was
accepted as accurately portraying the events related , when rebutted
by witnesses who could not recall the incidents in question and
testified only (289)regarding the usual procedures in such instances.
The recollections of other witnesses were accepted as accurate, even
after direct rebuttal or despite inconsistencies not bearing on the
particular violation under consideration. Explanation of such credi-
bility findings accompany the findings of fact made in connection
with these witnesses. In some instances, despite rebuttal testimony,
the essential points involving the violation were not in dispute. Some
consumers ' testimony was found to be persuasively rebutted by
testimony or documents, or not suffciently clear to support a finding
of violation. In other cases, the testimony did not set forth facts
which would establish a violation or was offered under paragraphs of
the complaint to which it did not relate. Below is set. forth, by
complaint paragraphs, explanation of the determinations made in
connection with certain of these witnesses.

(a) Paragraphs 5-6 of the Complaint.

The testimony of consumers Frazzano 259 Stanley,260 (290)MosS, 261

Harris, '" and Baldwin '" did not set forth facts showing a violation.

The testimony of consumers Pierce '" Van Sickle '" (291)and J.

'" L. Franano s testimony rnnku it clear that there wa no misrepresentation of identity when he was
cont.acted by a Retail employee. Mr Frazzano testified that the field representativp. who called him refuset to give
the identity of her employ",r and , therefore, he refuscU to answer her questions (Yr :J605).

'"0 Mr. Stanley testified that the field repre entative , Mr. Nelson , who interviewed him , did not. state that he
worked for Retail Credit However, he also te tified t.hat he had known Mr. Nelson for 1;" years and knew where he
worked (1'r 17- 1S). Mr. Stanley had recently acquired an automobile inHurance policy (1'r 216- 17). When Mr
Nel on vi5ited him and asked questions regarding hi automobiles and their usage, Mr. Stanley "assumed the
possibilit.y"' that Mr. Nel on was preparin!;" report (1'r- 25S).

,., There was insuffcient evidenco. to connect Retail to Mr. Moss ' experiences with an investigator who
visistcd him. Thus , his t.eHtimony doe nol support a finding urviolation (see RPF j:35a)

'" Mrs. Harri8 t",stifi",d that the Retail repre8""1tative who contadud her stated that he represented Retail
Credit(1'r. 11:!7)

,;" Ms. Baldwin testified that a field representative who interviewed her " f1ipped a card at (hRrJ "nd he fired
off his name " and t.hen proceeded to ask her que8tion8 (Tr. 4730). This te timony is insuffcient to show the field
reprcsent.ativu mi8represented his identity- The fact that his introduction was given quickly and Ms Baldwin
failr,d to comprehend it, is not nece 8arily tantamount to a mi representat.ion

'" Mr. Pierce s tr:stimony cOl1tained several statements which tend to ca.st doubt On his recollections- He stated

(Continued)
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Sattler '" also do not support findings of violation. Considering the
direct rebuttal testimony, their testimony is not persuasive.

(b) Paragraphs 22-23 of the Complaint

The testimony of several of complaint counsel's witnesses did not
make out a violation under paragraphs 22 and 23 (Parnell '" (292)

Ptacek 268 Vail,269 Roberts 270 Raber :m 
(293) and Van Sickle. 272

that the Reifl;l field rep resentative who visited him in connection with a property report stated that nthe sidewalk
wouldn t meet his approva!" (1'r. 3568). This iohenmtly unlikely sh!tcment was df'Iied by the fie!d represE'ntative
(1'r. 12.118- 19). In addition , Mr. Pierce stated in cormcction with a later contact with Retail for disclosure, that
Retail told him the computer had made a mistake and he had n bad credit rating (Tr- .1!n). Since Retail did not use
computers to stote information in the pertinent offce (Tr. 11898) and the report did not involve credit (CX 222A-
B), Mr. Pierce s testimony lJrHler this paragraph is not persuasive.

,., Mrs. Van Sickle s testimony that a Retail field representative who represented she was there in connection
with a high school project she was doing (Tr. 3815- 16), was effectively rebutted by the credible testimony of the
field representative who, at the time of the occurrence would have been 22 years old, that she had never
represented herslf as a high school student whilecollducting investigations (Tr. 12277)

". Mrs. Sattler s testimony that a Retail field representative visite her after contacting her husband (se
Findings 162, 164), and introduced himsclfas "an insurance inspector" (Tr. 4277) is not persuasive in light of the
credible testimony ufthe rebuttal witness , the field representative. He testified that, after the "first incident" with
Mr. Sattler, he made "exceptionally sure" that when he contacted Mrs. Sattler, he introduced himself ae Mr
Newman with Retail Credit (Tr. 11745) 

,., Consumer Parnell contacted Retail aftr hearing from a neighbor that someone had called pursuant to an
investigation of him and had made some " inappropriate" comments

g, 

had asked the neighbor ifit wasn t a little
strange thtlt Dr. Parnellliwd with a single mtln named John. (John was Dr. Parnell' s 5-year !lId son)(Tr. 4323-26).

Dr. Parnell' s testimony indicates, however . that when he contacte Retail , he was not interested in disclosure and
did not request it. He called to advise Retail he would be sending 8 letter to register his displeasure regarding the
manner in which the inve8tigation was conducte, and to find out questions 8sked (Tr. 4325- , 4345-46). Dr
P8rnell followed up hi telephone call with 8 letter to Retail in which he requested II copy of the questions asked
and information obtained (eX 1489A-B). He did not recall h,.ving requeste a copy in his telf'phone contact (Tr
4327), and though he received a written apology from Retail which advi ed him of the procedure for in-person or
telephone disclosure (CX 213), he did nut fulluw up by requesting disclosure (Tr. 4328)

m Retail had reporte On consumer Ptac,'k in ex 226A- , dated January 25 , 1972 , a motor vehicle report
showing traffc violations and in CX 225A- , dated February 2, 1972 , an automobile report which contained more
persnal information. When consumer Ptacek was told by his insurance agent that the cancellation of his
automobile insurance was based On particular items of a por onal nature reporte by Retail Credit , he contacted
Retail for disclosure (Tr 3546-47). ex 226 was disclosed to him , but. ex 22.5 (which contained the information
mentioned by the insurance agent, was not)(Tr. 3547). However, Mr. Green , who conducted the disclosure credibly

tified that the reason he did not disclose CX 22,'1 was that it was not in Mr. Ptacek's fie (Tr. 12163- li4) In fact
ex 225 was never locate in the offce (Tr. 12173). He e"plained that about 1 to 2 percent of files are lost or
misplaced due to human errOr (1'r 12161- , 12165). Since Mr. Ptacek did not advise Mr. Green that he e"peted
other information. Mr. Green did not suspect the fie was incomplete 8nd thus , did not take the steps he would
ordinarily take to locate a missing file (Tr. 35.'0 , 3,'i5: , 12161- , 12166-67) Under the circumstances, no violat.ion
is found.

,,, In the case of COnSUmer Vail , there was no evidence supporting complaint counsel's allegation of failure to
disclose (Tr 2708-09) According to Mr Vail himself, the disclosure was complete (1'1'. 2695- 97)

,," Mr. Roberl.'testimony that his disclosure was incomplete (Tr. 3362-64) was considered in conjunction with
his testimony that when the disclosure began , he was read information on a "questionnaire basis" (Tr. 3362) which
he said was " trivia" in his mif1d (Tr. 3:\72). Therefore , he hurried the disclosure , by such tactics as "butting in
during his conversation " (Tr. :'1372). Accurding tu Mr. Roberts

, "

I was trying to get him to hurry. I was sti!!
coming On pretty strong over the phone. So, ( did get him to hurry" (Tr. :\:J62). Under these circumstances, no
violation i5 found

,,, While consumer n. Raher s testimony was offered under paragraphs 22 and 23 , it did not set forth any
aIlegationsrelatingtofailuretudisclose('\r. 1(J()2- U6)

,,, Mr. Van Sickle received a letter from his insurance company denying renewlll of his automobile insurance
(1'1'. 3821). He contacted his agent and the company was advised that the action had been taken because a Retail
report indicated he had had an automobile accident "a couple of weeks prior. " Mr. Van Sickle contact.ed Retail to
correct this inaccurate information (he had had aD ac, ident, but it had occurred 9 months prior (Tr. 382J-22)). The

apprupriate correction was made (CX 305 , 3(6). Mr. Van Sickle testified that his "prime purpose" in contacting

(Crmlinu.ed)
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In the case of consumers Reinhardt and Robinson, the allegations
under paragraphs 22 and 23 seem inextricably related to and
dominated by those under paragraphs 24 and 25, relating to

telephone disclosure. Their testimony did not pertain to allegations
of failure to disclose separate from the allegations of failure to give
telephone disclosure. Consideration of this testimony regarding
disclosure is confined to the allegations under paragraphs 24 and 25.

Several of complaint counsel's witnesses were effectively rebutted
by respondent's evidence. In the case of consumers Bitney, Spilane,
Kasdorf and Suerth, the alleged omissions during disclosure con-

cerned items of much less importance and of a far more neutral
nature than other items in the reports which were disclosed.'" (294)

Considering together the absence of any motive on the part of Retail
to withhold the more innocuous items , and the direct rebuttal of the
testimony of these witnesses, it seems probable that the items 
question were disclosed, and that such disclosure was forgotten by

these witnesses. Thus , no findings of violation have been based on
the testimony of these witnesses with respect to disclosure.

The testimony of several other witnesses was directly rebutted by
contemporaneous documents tending to show that complaint coun-
sel' s witnesses were mistaken in their testimony (L. Raber 274

Carreathers,275 Drezek 276 Hillman 277 (295JMoss,27!1 McKeown 279 and

Retail was to conect the enor. He did not recall whether he asked what other information was in the report ('fr.
:1828- , :-18:15), In fact, the report, " Streamlined Auto Report, contained little additional information (CX 303).
Under these circumstances, the fact that Mr Van Sickle's birthdate was not di closed . is not found to be a violation
of the Act

,,, In thf' CaSI' of COnSUmer Suerth , while the alleged omissions were not completely innoCtwuS items ('Ir 1500-
02; CX 280A-C), they were far mOre neutral than the items which were disclosed (see Finding 578). In addition , Ms.

Suerth' s memory was shown to be hazy on ddaiis surrounding the disclosure

g, 

whether disclosure was given hy
telephone or in person (Tr. 1497, 1520 . , 1526; ex 300A-

", Consumer L. Raber s testimony that he ca!led Helaii"s Baltimore offce and was denied disclosure until he
made de"r he knew his righl under FCRA (1'r, 990- 94) and that disclosure, when it was given , was incomplete ('fr
995-96) was not persl1a ive Direct rebuttal by the dbcloser, Mr. Keilhar, ,;nd contemporaneous document.s

indicated t.hat Mr, Raber s memory was hazy, 

g. 

Mr. Keilbar actually called Mr. Raber (after Mrs Haber had
rl'quested he do so), advised him he could not receive a copy of the report and gave him te!ephone disclosure (RX
467A; Tr. 7640-4:!)

,,, Ms. Carreathers' testim(Juy that she received no disc10sure ,1Od t.bu a g"vcnocorrectionsduciogdisclosure
(Tr. 3327- , :J339) was effectively rebutted by the testimony of Mr. Tilden (the disr;oser), supported by RX 412A-
RX 112A-C showed that disclosure was given , and corrections made at the request of Ms. Carreathers ('Ir. J1783
(6).

,," Mr, Drezck's testimony that he did not receive disclosure that his report showed (accur"t.eJy) that. his wife
had epilepsy (1'r. 4103) was rebutted by RX 498A , shuwi"g this fact was disclosed and confirmed.

m Consumer Hillman s test.imony that she was refused , or received incomplete disclosure ('fr, 2717- 19) was
effectively rebut.ted by testimony or two rebuttal witnesses , Me Dewing ('Ir, 9309) and Mr. Eaton ('1r. 9322- 2:J),

supported by RX 49:-ID and E, which showed Ms. Hillman s recollections were inaccurate
m M.. Mo,;s' recollection of his disclosure (1'r , 1961- f;4) was found to be inaccurate when rebutted by the

timony ur the discloser. Mr. Pettit ('1r, 11650- G2) and RX 455F, which contained Mr. Pettit s handwritten notes
rrom the disclosl!re and showed additiunal information given by Mr. Moss which rel"ted to the items he claimed
wcn notdisclosed

". '\r . McKeuwn s recollections Were shown to be inaccurate

g.. 

she testified that certain things were
disclosed to her ('Ir. 505- 01;) which were not eVCn in her report (CX 176A-B).
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N otaro

Several of complaint counsel's witnesses, some of whom were
rebutted, appeared to be confused and were unable to clearly state
the events which occurred in connection with them. It is impossible
to ascertain with confidence what actually transpired in these
instances and, in some instances, even what was alleged to have
transpired. No findings have been based on their testimony (Mum-
ford 1142-75; J. Crouch , R. Crouch;'" Conger 3769-89; Comerata;
(296)Harrington "'

(c) Paragraphs 24-25 of the Complaint

Consumer Lowe s testimony (Tr. 2091-103) does not support a

finding of violation. She was unable to remember the events in
question and did not testify with clarity regarding these matters.
Similarly, no findings of violation were based on the testimony of
consumer Conger (Tr. 3769-69).
In the instance of consumer Robinson, there was insufficient

evidence to link the allegations to which he testified to Retail.'"
Thus, no findings are based on his testimony.

The testimony of consumers Parnell, L. Raber, Hilman, Moss and
Phares contained allegations of failure to disclose. While the
contacts in these cases took place by tefephone, there was no

evidence that telephone disclosure was singled out or that the
treatment of these consumers was a result of their calling by
telephone rather than going to the offces. Thus, the evidence
pertaining to these witnesses was considered under paragraphs 22
and 23 under which it was also offered.

Consumers Luster (Tr. 3164-84), B. Raber (Tr. 1002-06) and M.
McCune (Tr. 4378-412) were also offered under these paragraphs

,,, Mr. Notaro s memory was found be inaccurate. He appeared to be confused with regard to which of
Retail's offces he contaete at various times (see Tr. 4460- , 10541i- RX 457A-B) The cuntemporaneous
documents were found to be persuasive.

'" The testimony of Mr. and Mrs. Crouch conflicted on major issues

g., 

whether disclosure was given ('fr
:1186-

, :

207). The rebuttal witne8S, the discloser, testified as to yet another recollection (RX 421D, pp. :J4-
Under the circumstances, no findings of viobtion can b€ based On their testimony.

,. In the case of COnSUmer Comerat.l , her testimony On cr088.examinaii(m i!1dicated that the must significant
item in her report- that Retail waS unahle to locate anyune in Aspen who knew her- was disclosed (1'r- :t 27; ex

, (;4, (i,5). The testimony was unclear regarding whether anything else was disclosed ('1r. 3219 20)
'" The introduction of ex 1570A , a consumer log from the Chicago offce (Tr. 14841-42), corroborated Mr.

Harrington s testimuny that he contacted the Chicago office in March of 197: (Tr 2515- 16) and impeached the
testimony of respondent' s witness, Mr- Brenner (Tr. 9621)- However, the rKord in cunnection with Mr. HlHringt.on
is confused and he appeared generally unsure of what actually took piace. No finding of violation is based on this
testimony.

,.. Mr. Robinson testified that he ca.lled Ret.aj) lInd was refused riisclosurp. by tdephone (Tr. 2175) However
rebutt.1! testimony indicated that Mr Robinson may htlve called a local credit bureau rather than Retail (Tr 702J-
61)
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but their testimony contained no facts relevant to telephone

disclosure. Thus, no findings are based on their testimony. (297)
The testimony of consumer Drezek regarding telephone disclosure

(Tr. 4102) does not support a finding of violation when read in light
of the rebuttal testimony and contemporaneous documents which
showed that Mr. Drezek did not recall accurately with whom he
spoke at Retail and what was told to him (see p. 294 n. 276).

(d) Paragraphs 26-27 of the Complaint

The testimony of Mr. and Mrs. Crouch does not support a finding
of violation in connection with reinvestigation as their testimony
indicated that they were unable to clearly remember the events in
question (see p. 295 n. 281). '" Similarly, no violation was found in the
case of consumer McKcown. 286 In addition, consumer Moss ' recollec-
tions were found to be confused , and a finding of violation is not
based on his testimony (see also p. 295 n. 278).

Consumer Mumford's testimony was too confused to permit a
finding of whether disclosure was complete (see p. 295) or the
reinvestigation complete. The record does show a reinvestigation was
conducted (CX 201 , 202A-B, 197 , 198A-B). Under the circumstances
no violation is found.

The testimony of consumers Spillane '" (298)T. Smith,'" Van

'" The item that both Mr. and Mrs. Crouch alleged wa put.ed, mnnely, that Mr- Crouch was disabled and

incapahle of driving (Tr. 3210 , 31R7-RR) was not even in the report in question (CX 74A -C).

... Mrs McKeown testified that she disputed facts disclosed to her (Tr. ;'05- , 511- 12). Ilowever , the alleged

dispute concerned information not in the report (CX 176A -B; see abo p. 295 n. 279).

'" Consumer Spillane disput.,d his report during disclosure (Tr. :m44-47) and supplied Ret"jl with the names

of reference to be contacted (Tr. :1R4R). A reinvestigation was conducted , but the references Mr Spillane provided

were apparenUy not contacted (CX 267; Tr. :\848). Mr. Spillane received disclosure of the resulb of the

reinvestigation (Tr. :1849), and disputed them (CX 26;':;). When it was suggested to Mr. Spillane that he write out his

dispute in detai!. he responded that h", did not want inaccurate information and a denialln th", file; he wante the
inaccurate information deleted ('11'. 31:51) The discluser also suggested that yet another reinvestig1ition could be

conducted , but Mr. Spillane rejected that alternative. stating he "didn t feel that (hisJ reputation could stand
another one of (lheirJ investigations" ('11'. 3852). Under the circumstances , no violation is found. FCRA impuses no

duty to contact a consumer s references in a reinvestigation, nor is there a duty to continue reinvestigatingafter
one reinvesligation has been complcted and the consumer dec!ines an offeroffurtherreinv",stigation.

'" As noted earlier (l"inding 54.6), the information which Mr Smith disputed was deleted from his report and a
correcte cupy oentto the re'luestingcompany. Thus, no failure tu r",investigate is found



.."",-,

u. ..

844 Opinion

Sickle,2119 Vail 290 Stanley, 291 (299)Roberts/ and Dealy293 does not set
forth facts which show any violation. (300)

ApPENDIX B

Abbreviations used throughout this Initial Decision are as follows:

CRB -

RPF -
RRB -

Complaint counsel's exhibit
Respondent' s exhibit
Transcript page
Complaint counsel' s brief
Complaint counsel' s proposed finding (reply findings of
fact)
Complaint counsel' s reply brief
Respondent' s brief
Respondent' s proposed finding
Respondent' s reply brief

Tr.

CPF -

OPINION OF THE COMMISSION

By PERTSCHUK Commissioner:

I. BACKGROUND

The Law

Congress enacted the Fair Credit Reporting Act ("FCRA"), 15
C. 1681 , et seq. (1976), in order to ensure that "consumer

". In the case of Mr. Van Sickle, the record shows that a notice was sent to the insurance company correcting
the item Mr. Van Sickle dispute (CX 305, 306; Tr. 38 25) There is no evidence in the re(ord to support
complaint counsel's speulation that the recipient insurance company regarded t.his correction notice as self-

serving (CPF J061; see also p. 266 n. 254)

,.. The record shows that a reirIVestigation was conducte after Mr. Vail disputed his report and that the
results were transmitted to the requesting company with corrections (CX 292 , 293 , 294A- , 295, 297A- , 299A-

.., The record evidence surrounding Mr Stanley s contact with Retail does not support complaint counsel'

position that reinvestigation in this instance was not conducted within a reasonable time (CCE , p. 70; CPF 1006).

Mr. Stanley received disclosure on either January 24 or 25, 1972, (RX 495D, G). Retail notified the redpient
company of its intention to reinvestigate on January 28, 1972 (RX 495F). On January 31 , 1972, the reinvestigation

was ordered (RX 4958; CX 271C). This brief delay was explained in a memorandum to the Home Offce as being
due to the branch offce s attempt to locate the report on Mr. Stanley for homeowner s insurance which Mr.
Stanley stated was cancelled at. the same time as his automobile insursnce; it was the automobile report which he
disputed (RX 495B). This explanation , on its face, appears rellonable, and no finding of violation is made.

.., While consumer Robert. testimony was presented under these paragrapbs, his own testimony indicates
that, after he dispute information disclosed to him, respondent conducted D. reinvestigation which war sent to the
insurance company involved (Tr 3375). In addition, the record contains documentary evidence showing 

reinvestigation(CX 1464A-C).
'" The testimony of consumer Dealy does not support a finding of violation. I.Ie testified t.hat , while he

disputed information in his file and he was told there would be a reinvest.igation , he never was contacted hy Retail
regarding the results (Tr. 3402). A reinvestigation was conducted (CX 343 O-Q). Complaint counsel' s COntention

that there is a duty t.o contact the consumer for disclosure of reinvestigation re.'ults (Tr. 3403) is rejected.
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reporting agencies adopt reasonable procedures for meeting the
needs of commerce for consumer credit, personnel, insurance, and
other information in a manner which is fair and equitable to the
consumer, with regard to the confidentiality, accuracy, relevancy,
and proper utilization of such information

. . . .

" FCRA, 602(b).

To protect the confidentiality of information concerning consum-
ers, the statute permits "consumer reporting agencies '" to (2)disclose
consumer reports" only to those who have a legitimate business

need for the information. ' Because Congress recognized (3)that some
inaccuracy was inevitable see 115 Cong. Rec. 2411 (1969) (remarks of

Sen. Proxmire), it chose not to render consumer reporting agencies
strictly liable for inaccuracies in a report. Instead, it (1) required the
use of reasonable procedures to assure maximum possible accuracy
of the information concerning the individual about whom (a) report
relates " FCRA, Section 607(b) (emphasis added); (2) prohibited, as a
general rule, the communication of obsolete adverse information
that is, most adverse information reported after seven years, FCRA
Section 605; (3) required the updating of information obtained from
an investigative consumer reporP before it could be included in a

1 The Act focuses on information contained in a "consumer report " that is

, "

any written , oral, or other
communicat.ion of any information by a consumer reporting agency bearing on a consumer s credit worthines.
credit standing, credit capacity, charact.er. general reputation. personal characteristics, or mode of living" and
which is used or expected to be used or collected in whole or in part for the purpose of serving B8 a f..ctor in

establishing the consumer s eligibility for (1) credit or insurance to be used primarily for personal, family or
bousehold purpoes, Or (2) emplDyment purposes. or (3) other purposes authorized under Section 604:' (FCRA
603(d)) Setion 603(d) contains several exclusions from the definition . including report "containing information
solely as to transactions or experiences between the consumer and the person making the report. 

. . "

A .'consumer report.ing agency" is, in turn , defined as a .'person which , for monetary fees, dues, Or On a
cooperative nonprofit basis , regularly engages in . . . the practice of assembling or evaluating consumer credit
information or other information on consumers for the purpose of furnishing consumer reports to third parties
and which uses any means or facility of interstate commerce for the purpose of preptlring or fumishing consumer
reporl " fFCRA, Sectioo 603(1)) The permissible purposes, set forth in Section 604, are quoted in note 2 infra

, Section 604 of the FCRA provides as follows

A consumer reporting agency may furnish a consumer report under the following circumstances and no other

0) In response to the order ofa court having jurisdict.ion to issue such an order
(2) In accordance wit, the written instructions oftbe consumer to whom it relates.
(3)To a person which it has reason to believe-
(A) intends to use the information in conneetion with a creit transaction involving the consumer on whom the

information is to be fumished and involving the extension of credit to , or review or collection of an account of. the
cnnsum\Jr;or

(8) intends t.o use the information for employment purpoes; or
(C) intends to use the information in connection with the underwriting ofinsumnce involving the consumer; or
(D) intends to use the information in connection with a determination of the consumer s eligibility for a license

or other benefit. grante by a governmental instrumentality required by law to consider an applicant's financial
responsibility or status; Or

(E) otherwise has a legitimate business need for t.he information in connection with a business transaction
invo!ving the COnSUmer

, An investigativeconsumerreport" isa

consumer report Or portion t.hereof in which information on a consumer s character. general reputation . personal
ChllT!cteristics. or mode of living is obt.'lined through persona) interviews with neighbors, friends, or associates of
the consumer reported On or wit.h ot.hers with whom he is acquainted or who may have knowledge concerning any

(C07.tinued)
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subsequent consumer report, FCRA, Section 614; and (4) imposed
restrictions on the use of public record information. FCRA , Section
613.
Congress also imposed a variety of procedural requirements

designed to enable consumers to identify and correct inaccurate
information, For example, the users of consumer reports must
inform the consumer of the name and address of the consumer
reporting agency responsible for preparing a consumer report that
was used to deny credit, insurance, or employment or to increase the
charge for credit or insurance. FCRA, Section 615(a). Also, the

statute requires consumer reporting agencies upon request (and
without regard to whether a user of the fie has taken adverse action
against the consumer) to inform him or her "clearly and accurately
of the "nature and substance" of information in its fies on the
consumer at the time of the request, the (4Jsources of the informa-
tion ' and, with certain limitations, the identity of the recipients of
any consumer report on the consumer. FCRA, Sections 609 , 610.

If the consumer disputes the completeness or accuracy of any item
of information contained in his or her file, the reporting agency must
within a reasonable period of time reinvestigate and record the

current status of that information unless it has reasonable grounds
to believe that the dispute . . . is frivolous or irrelevant." If the
information is found to be inaccurate or can no longer be verified,
the agency must promptly delete the information. FCRA , Section
611(a). In case the reinvestigation does not resolve the dispute , the
consumer may file a brief statement setting forth the nature of the
dispute , FCRA, Section 611(b), and, unless there are reasonable

grounds to believe that the statement is "frivolous or irrelevant " the
reporting agency, in any subsequent consumer report containing the
information in question , must clearly note that it is disputed by the
consumer and provide either the consumer s statement or a clear
and accurate summary. FCRA, Section 611(c). The statute directs the
reporting agency, following deletion . of information found to be
inaccurate or unverified, or the addition of any notations as to

disputed information, to notify previous recipients of the informa-

tion designated by the consumer that the information has been

deleted or to send them the consumer s version of the dispute. FCRA
Section 611(d).

Administrative enforcement of the FCRA is assigned to the
such items of information.

l"CRA Sect.ion 60:l(c)

. F:J(cept in the course of discovery in an action brought under the FCRA, the consumer reporting agency need
notdisdosc the sources ofinformat.ion acquired so!ely for use in preparing an investigative cOnsumer report.
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Commission, except to the extent that enforcement is specifically
committed to other government agencies under Section 621(b). For
the purposes of the Commission s exercise of its enforcement

responsibilities under the FCRA, a violation of any requirement or
prohibition imposed by the statute constitutes aT; unfair or deceptive
act or practice in violation of Section 5 of the FTC Act, 15 UB.C. 45
(1976). FCRA, Section 621(a).

The Respondent

Equifax Inc,5 is one of the nation s largest consumer reporting
agencies.' Directly or through its subsidiaries, among (5Jother
things, it supplies financial and credit reports for use in evaluating
the financial reputation and payment history of individuals who
seek credit; sells personnel selection reports used to evaluate
applicants for employment; supplies insurance companies with
information used to determine the desirability of applicants as risks
for insurance; and prepares information used to assess claims made
against insurers.

Since April 1 , 1977 , consumer reports , including personnel reports
and reports sold to insurance companies for underwriting purposes
and claim investigations, have been the responsibility of Equifax
Services, Inc., a wholly-owned subsidiary. These reports are prepared
in Equifax Services ' 219 branch offces and 1000' " suboffices. " As of
May 1974, respondent employed approximately 4600 salaried field
representatives to perform the investigative work underlying the
reports. (ID 75, 89)'

II. COMPLAINT AND INITIAL DECISION

The complaint in this case charged Equifax Inc. with a variety of
, Respondent was known as RdfJil Credit Company when the complaint in this ca " iH;;ued. It waa renamed

Eqoifaxlnc.effectiveJanuary I , 1976
. Some ofrespondent.s adivitie are not those of a "consumer reporting agency " as definp.o by Scdion 60:1(f) of

thel"CRA
, These numbers of offices are accurate as of April 1976
. The fo!lowingabbreviations will be used in this opinion

ID p

BAR
CAB
RAns

Ans.
HR"
eRB
RPF

Initial decision finding no
- Initial decision page no.

Transcript page no
- Complaint counsel's exhibit no.

Respondent' s exhibit nO
- Respondent's appeal brief.

OImplaint counsel's appetll brief.
- Respondent's answering brief

Complaint counsel's answ\lring hrief
Respondent' s reply brief.
Complaintcounsei' sreplybrief
Respondent' s proposed finding no
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violations of the Fair Credit Reporting Act and Section 5 of the
Federal Trade Commission Act. Violations of the FCRA alleged in
the complaint include furnishing information about consumers to
persons respondent has no reason to believe intend to use the
information for onE of the permissible purposes set out in the

statute; reporting the existence of obsolete, adverse information; and
failing to disclose to consumers, upon request, the nature and
substance of information in its files. The complaint also alleged that
respondent employs certain procedures which do not assure the

maximum possible accuracy of information concerning individuals
about whom its reports relate, including a "salary/production (6)
system" which "requires or compels" its personnel to prepare an
unreasonable number of reports, and quotas which "require or
compel" its personnel to prepare a certain proportion of reports
containing adverse or derogatory information.

The complaint also charged several violations of Section 5,
including misrepresentations to consumers by respondent' s investi-
gative personnel that they are agents ot employees of the companies
to which the consumers have applied for benefits; representations to
its customers (those who purchase its reports) that information was
gathered in in-person interviews in cases when, in fact, the inter-
views were conducted by telephone; and employing authorization
forms for the release of medical information which misrepresent
that the information is being sought for the exclusive use of
insurance companies. Finally, the cOmplaint alleged that respon-
dent' s investigators have misrepresented to consumers the purposes
of those investigations which are designed to evaluate claims for loss
or injury under an insurance policy.

After a lengthy trial, Administrative Law Judge ("ALJ") Theodor
P. von Brand entered a carefully documented and well-reasoned
initial decision sustaining most of the complaint allegations. He
found, however, that several were not supported by the record and
that two of the alleged violations of Section 5 were immunized by the
McCarran-Ferguson Act, 15 U. c. 1011 , et seq. (1976), as the
business of insurance. " The case is now befoTe the Commission on

cross-appeals filed by complaint counsel and respondent from certain
of the ALJ' s findings and also from his proposed order.

III. FAIR CREDIT REPORTING ACT CHARGES

Reasonable Procedures to Assure Maximum Possible Accuracy

In enacting the Fair Credit Reporting Act, Congress ' primary
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concern was the dissemination of reports containing inaccurate
adverse information about consumers, The Senate report declared
that "(tJhe purpose of the fair credit reporting bil is to prevent
consumers from being unjustly damaged because of inaccurate or
arbitrary information in a credit report." S. Rep. No. 91-517, 91st
Cong. , 1st Bess. 1 (1969). Senator Proxmire, upon introducing (7Jthe
Senate bil , stated why he was concerned about even small amounts
of inaccurate information in credit reports:

Perhaps the most serious problem in the credit reporting industry is the problem of
inaccurate or misleading ii1formation. There have been no definitive studies made of
just how accurate i the information in the fies of credit reporting agencies. But even
if it is 99 percent accurate-and I doubt it is that good-the 1 percent inaccuracy
represents over a millionpeople. While the credit industry might be satisfied with a 1-
percent error, this is small comfort to the 1 million citizens whose reputations are
unjustly maligned.

115 Congo Rec. 2411 (1969).
Similarly, Representative Zablocki, one of the authors of the

House bil, expressed his concern about the impact on individuals:

(WJhen we consider the fact that each time there is an error by an agency, an
individual suffers not only embarrassment and inconvenience but financial loss and
possibly even the loss of his job , his insurance , and even his mortgage , then we have
put the danger of incorrect reports in proper perspective.

Id. at 2517.

Congress, as noted previously, imposed on reporting agencies not
strict liability, but an affrmative duty to take reasonable steps to
assure that the information in a consumer report is correct. Section
607(b) provides that " (wJhenever a consumer reporting agency
prepares a consumer report it shall follow reasonable procedures to
assure maximum possible accuracy of the information concerning
the individual about whom the report relates.

While the legislative history and the statute itself shed little light
on the meaning of the words "reasonable procedures to assure
maximum possible accuracy," it is clear that Congress intended to
mandate something more than the use of some care to avoid
inaccurate reporting, and something less than a duty to achieve
absolute accuracy or even "maxinlum possible accuracy" in every
report. We construe Section 607(b) to require reporting agencies to
do whatever is reasonable under the circumstances to minilnize the
chances that consumers will be harmed by inaccurate reporting. If

. "

Adven;e information:' as used in this opinion and in the order , means information which """y h3.vc , or may
reasonably bc expected to have , an unfavorable bearing on a consumer s eligibility or qUolitication for credit
inRunmce , employment , or other benefit, including information which rnay result. 'Jr which may be rea!'onabIy
expected t.o result. in a denial of Or increfJsp.d costs for such benefits. (See Rl'l" 1(11).
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an agency employs a procedure which does not offer the best
assurance of producing the most accurate reports, it ought to have a
strong justification for doing so. (8J

With some qualifications, we uphold the judge s findings that

respondent has failed to meet this duty.'"

Pressures To Develop Adverse Information

The complaint alleged that respondent has imposed quotas which
require or compel" its investigative personnel to prepare a "certain

proportion" of reports containing adverse information; According to
the complaint, these alleged quotas "have the tendency and capacity
to promote incomplete or inaccurate reports." Because of Congress
concern about the serious damage which the misreporting of adverse
information can inflct on consumers , we should be skeptical of any
procedure which may induce employees to falsify, unduly emphasize,
or exaggerate adverse information.

While the complaint implicitly asserted that quotas for the
production of adverse information are inherently incompatible with
the rigorous standard prescribed by Section 607 (b), the ALJ found
unreasonable only the particular system used by respondent. Re-

spondent appeals from Judge von Brand's conclusion that its system
was not reasonable , and complaint counsel appeal from the judge
failure to decide that such quotas are inherently unlawful.

The parties agree that respondent has conducted "quality audits
of the reports prepared by its branch offces and that these audits
have included measurements of each office s production of "declina-
ble" information (adverse information which might cause an insur-
ance company to decline an underwriting application or to fail to
renew an existing policy) and "protective" information (adverse
information which might cause an insurer to charge a higher

premium). (ID 281- , 294-95; RPF 754(a), (b))" In 1975, respondent
altered the audit procedure so as to obtain regional rather than

individual offce results and, the following year, it stopped auditing
protective and declinable information. (ID 297)

Before these changes were implemented, however, branch offces
were ranked into upper, middle and lower third positions according
(9Jto how their current performances in producing protective and
declinable information compared with those of all other branch

offices during the preceding year. (ID 305) This ranking created
'0 We agree with respondent that complaint counsel had the hurden of proving their case hy a preponderance

of the evidence- See, eg I.eona.rd F Porter, Inc.. BB F. C. 546, (;27 (1976) Respondent has acknowledged t.hat the
ALJ understod complaint counsel's evidence was to be tested by t.his standard, (TnmRcript. of Oral Argument 16)

" Besides measuring protective or declinable information , auditors would attempt to determine whether the
repor!,underreviewRatisfied respondent's standards for completenes'1 and for clerical accuracy
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pressure on respondent's employees. The judge found that " (t)here
was considerable rivalry among respondent' s offices, and everyone
wanted to be at the top of the performance category in terms of all
phases of branch office performance measured by quality audits,
including production of declinable information although
(s)ometimes a Regional Vice President was satisfied with perfor-

mance in the middle third. " (ID 311 & n. lOl)
The ALJ determined that, in the quality audits , too few reports

were sampled to permit a valid survey of the performance of the
individual branch offces (ID 335-36; ID p. 239)," and respondent
does not challenge that finding. Nor does respondent question the
finding that the same percentage of adverse information could not be
expected from each offce "because of differing geographic as well as
economic and social factors. " (ID 332)

Respondent does appeal , however, from the ALJ's finding that the
quality audits and the subsequent rankings of offces impliedly set
quotas for the production of unfavorable information. (ID 343)

Respondent describes the audits simply as a training tool designed to
improve the quality of its reports and asserts that it did not impose
sanctions upon field representatives or "significant" sanctions upon
branch offce managers who failed to develop adverse information.
(RAB 61-62)"

We need not decide whether, as the ALJ found, the pressures

created by respondent' s quality audits may properly be characterized
as "quotas " implicit or explicit." The quality audits clearly resulted
in the setting of objectives which field representatives (lOJwere

expected to meet in order to assure that their offces would score well

in the audits. The audits placed a premium on the production of
adverse information and induced employees to prepare reports
which contained inaccurate adverse information.
Contrary to respondent's contentions, the record clearly shows

that respondent used the audit results for purposes other than
simply identifying candidates for additional training. The amount of
bonus money received by a branch offce manager was based in part
on audit performance, " and the performance of the field representa-

" Some of respondent' s own managers , including regional vice president.s, expressed doubt.s that the audit
data were necessari!y represenlative. OD 331)

13 Related to this assertion , the judge foufld that .' ltJhe record does not demonstrate an overall pattern of overt
sanct.ions such as firings or the withholding of salary increases or promotions as penalties for the failure to achieve
specific IIwels of protective/declinable information." (IDp 238)

.. Respondent argues that the audit system could not impliedly have set a quota because the ALJ did not, and
could not , state what the quota are. The record , however, is replete with references to specific objectives which
were communicated to respondent's employees, (E.

g., 

ID :-19; Tr. 1761-62)
" Respondent aserts lhal

it is tcue that performance on home ofrce audjt. was one factor taken into account in determining a

(Coniinucd)
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tive in the quality audits was "one factor among several" considered
by the branch managers when they made their salary recommenda-
tions. (ID 312- 13)

The significance of the quality audits to respondent' s managers is
indicated by evidence that they took steps to pressure employees to
produce enough adverse information to permit their offces to score
well in tbe audits. The manager of one offce informed bis field
representatives that" . . . until such time as each individual met

the declinable objective (for two types of reports) . . . there would
be no salary increases for any (J IJmembers of the unit." (ID 319(c))"
Investigative personnel were made aware that they were expected to
obtain the specified amounts of protective and declinable informa-
tion. (Eg., Tr. 1761- , 1845; " ID 319, ID p. 239; see RPF 770.) A
supervisor in another of respondent's branch offces was placed on
probation because of management' s judgment that his unit' s produc-
tion of declinable information was too low. (ID 319(h); RX 446B)

Respondent' s bigher level management brought pressure to bear
on lower level management, usually branch managers, to achieve
high audit scores (ID 299 , 318), " and branch managers, (J2Jin turn

mllnager s bonus HD at 238); but it was a minor factor that might or might not riffed a given honus (RPF
1,07- 1:1), and SOme managers either were not even aware that it was t.aken into account or considered it au
insignificant factor. (RFP (sic) 774c)

RAB 61 n,5U, WhiJe performance on the quaJity audiQ; Waio just (we of severaJ factors. we cannot find that it was
JOuffciently ..minor" th,t it would not induce a manager to attempt to score well on the audits. In any case , the
cOtobinatioJl of incentives (such as the managers ' hon,,:;) and disincentives clearly induced many employees to take
tp.e quality fludit.s seriously, find to conclude that they were expected to produce at least the specified amount of
protediveund declinable informatio

Nor can it be very helpful to respondent.'s case that game m.if8gers either were not even aWMe that it
lperformance on home office audits) WHS taken into account or considered it an insignificant factor" (RAB 61 n. 56)
(emphasis added)

,. Contrary to respondent (R. Ans, 54), we believe the ALJ properly relied on the I!emorandum (CX i2S3A)
cited iI\ the finding despite complaint cQunsel"s failure to call jL aot.horas a witncf;S. Because the document spcakFl
for itself. it was not compJaintcounsel' s burden to prr,ffer testimony as to jL meaninl;.

" Even though rcspondent ('aHed a number of current and former employees who t.estifed th"t they wcre
unaware of prcssures to produce sdverse information , the AI.. was entit.led to find that the preS8ure existed. That
not all employees may have been aware of, or affecte hy, the pressures is not incoIJsistent with a finding t.hat
other employee5 were presured to produce the requisite amount of adve se information. Ind"ed , t.he documentary
evidence cited by t.he ALJ requires such:J finding. (lD 319)

Tile AW found the testimony of these witnesses, and that of most of the other fonrwr employees called by
complaint counsel. crcdih!e as to the shortcuts they tok to meet. their procluctio(j quotas. (ID pp. 287-88) We find
no basis to ;lccord their testimony le.' weight on tlw i sucs of whethcr pressures were imposed on them to produce
adverse information and the effect" of any such pre "Ures on the manner in which they prcpan:d their rcport.

We have been pre ente no persuasive reasons by either complaint counsel or respondent (. upset the carefuJ
credibility dl'termim:tions ITade by the ALJ as to the "ariol1 witnesses caJled in this case

" For example, one Regional Vice President toid his mal\ag

All of us naturally would like to be furnishing Cusv,mers with a service that rallks above other offces and
other regions. All of us would like to be in the top third as we il(!a5Ure an offce and region

CXI!27A
Another Regiona! Vice President expressed hi dissatisfaction with tbc performance of O:1e oft.he hra;H;hes in

his territory

(Conlinued)
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transmitted that pressure to their field representatives. A rivalry
developed among branch offces and among regions to outdo each
other in the audits. (ID 311)

In light of these findings, we are not troubled by the absence of an
overall pattern of overt sanctions applied to employees who produced
unsatisfactory" amounts of adverse information. Incentives, like

sanctions, are designed to influence behavior, and the incentives
employed by respondent, together with the more subtle sanctions

impressed upon many field representatives and their supervisors the
importance of ranking high in the quality audits.

The ALJ found that the audit procedure had the potential "
adversely influence report writing

' . . .

" (ID p. 239) The record
supports this conclusion. For example, the record includes evidence
of the efforts of one manager to teach field representatives to phrase
adverse information in a forceful manner. A memorandum written
by this branch manager to one of his suboffces urging the omission
of qualifying phrases such as "it is believed" and "sources believe
(CX 1565A) was designed to strengthen the impact of the adverse

information which was discovered, thus increasing the branch'

production of declinable information. (ID 329(b))" The goal, accord-
ing to the manager (13Jof the Albuquerque branch office, was to "put
the decline across " that is, to transform what would otherwise
merely be "protective" information into "declinable" information.
(ID 329(a))'" We agree with the ALJ that when the goal is
maximum possible accuracy," it is not reasonable to discourage the

qualification of adverse information the certainty of which is 
doubt, and that respondent's quality audits had this impermissible
effect.

Additionally, the evidence shows that some management person-
nel urged lower level managers and field representatives not to

I know you and your people are going to be di OIppointed with the Declinable of 5, 4% in the second round
ana!ysi

. * .

but I aL o know that the personnd in Albuquerque will immediately sel about to make sure
the next round analysis will reflect only upper third rankings in all categuries!

CX 772 (emphasis added)
" Respondent contends that the point of the memorandum was not to eliminate qUilW"ying informat.ion from

report. when that qualifying information was npeded to make the report accun.te (RAE 64-(5), but was . instead
simply a product of tbe manager s view that " if 01 source stated to a field representative thil he was not certain
that OIn individual was involved in ,10 accident , but U",t he believed he was , that would not be a satisf"ctory basis
for submitting the rcporL (RAB (4) We reject re pondent's const.ruction of the document. The memorandum
while urging elimination of these qualifying phrases . says nuthinl; about omitting from reports informat.ion abuut
whicb the ource is uncertain. Moreover, although t.his communication st.:Jte that these qualifying phrases " tend
to disturb t.he cunfidence of the underwriter in our report " a concern which could wdl be unrelated to an int\lTl'st
in ranking high in an audit. a e'luent memorandum tu the Regional Vice President . qlJotp.d in ID 329(a),
supports the ALJ.s infHrence that the suggested omission of the phra.es was designed to increase the offce
production of dedi nab Ie information

We are . therefore. not persuaded by the testimony that these instructiuns were simply part of an effort "
provide as concise and aCClJrate (aJ report as we could . and our effort was to eliminate unnecessilry word and
Unnp.ceciciary phrases, (Tr. 11819\

'" The Ar J properly was unpcrsuadp.d by the explanatiotl offered by the author, (Tr 118 8 .29)
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report information which would tend to negate derogatory informa-
tion di covered during the course of an investigation. A Regional

Vice President, for the sake of improved audit performance, wrote to
a branch offce manager that "(o)ne of the biggest problems
contributing to the offce s placement in the lower third of all offices
in one of the audits

was that when your people would develop declinable informlltion it was wcrded in
such a way that its effectiveness was decreased. These were usually such comments
as(:) (")this is the only known instance known instance of driving while intoxicated("
or that the subject had stopped drinking completely three months ago and was now
reformed.
ID 330. (14)

A former field representative testified that, to reach his prescribed
level of declinable information, he would attempt to make it appear
that an "excessive" drinker drank "a little more than he actually
did. " Where sources could not report how often the person had been
seen drinking, the field representative would fabricate a number.
(Tr. 1782)"

Despite this evidence, respondent complains that the record does
not include any reports in which adverse information was falsified.
(RAB 59) However, in view of the testimony and the (15)written
instructions cited above, we do not find this shortcoming fatal. The
record demonstrates that field representatives, in their effort to
meet the objectives inspired by the quality audits, have been

instructed, in effect, to misreport adverse infonnation. ToNe recognize
that proof that a challenged procedure has consistently yielded

reports free of inaccurate adverse information would shake a claim
that a procedure is unreasonable. Similarly, proof that its use has

resulted in inaccurate reporting would bolster a claim that it is not a
reasonable procedure to assure maximum possible accuracy.

" Wit.h rlOspect to the credibility of this witness see note 17 supra. The testimony of the former employee

office manoger, Mr. Yox , cite by respondent (Tr. 8491-93; RPF 77:,(c)(1)), does nlJt refute Mr Crepeau s testimony
quoted in the u-xt that he was induced to exaggerate information Mr. Yox disagreed with Mr. Crepeau s testimony
tbat the former field representative had once rewritten a report after an e;irlier version had been returned to him
with instructions that it be worded more t.rongly. (Tr, 1783 , 8491-92) Mr. Crepeau, however , did not te tify that

practice mentioned in the text was indoced by t.hese purporte instructions.
or is th",re a dirt,ct eonOict hetween Mr. Crepeau s testimony that. instructions he received from his manager

to "pick up on (his) declines . . . and protectives" affecwd how he wrol", his reporL (Tr, 17(2) and the testimony
of bis manager t.hat he did not "expect." Mr. Crepeau to produce a "specified percentage" of declinable and
prot.ective informat.ion. (Tr, 8490) The former manag r Ifstified that he informed his field n presentatives of the

ult. ofthe qu,dity audits (Tr. 8490) and Mr. Crepeau may well bave inferred from these communications that he
was expected t.o produce more adverse information, whether or not his manager intend&: to communicat.e uch an
expectation.

As not.ed hy respondent., numerous current and former employees testified that tbo system did not affect the
way in which they prepared oIHI wrote their reports. Indeed, some of complaint counsel's witnesses o test.ified
However, we do not find fault with respondent' s procedure because it caused widespread distortion of adverse
information. Our conclusion that it did not meet the test set. by Section 607(b) is based on the incentives it created
for tho e crnployces who Were either unable or unwiling to make the effort necessary to reach the objective
withoutexaggeratingordistortingtheinformationuncoveredbytheirinvestigations
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Bristol-Myers Co. , 85 F. C. 688, 743 n. , 745 (1975); Coca-Cola Co., 83
C. 746, 809 (1973). However, in view of the diffculties of locating

reports containing inaccurate adverse information, regardless of

whether such reports exist, and of proving the causes of the
inaccurate reporting, we do not believe that the record need contain
actual inaccurate reports to sustain a ruling that respondent'

procedures were not reasonably designed to assure maximum
possible accuracy and conclude that the procedure was inconsistent
with Section 607(b).

Indeed , as we have already observed, Section 607 (b), rather than
prohibiting inaccurat.e reporting, imposes upon reporting agencies
an affirmative obligation to follow "reasonable procedures to assure
maximum possible accuracy. " It is the failure to follow reasonable
procedures, and not the production of inaccurate reports, which

violates Section 607 (b ). We are aware of nothing in the legislative
history or the text of the statute which oupports respondent'

assertion that a reporting agency may not be liable under Section
607(b) unless a challenged procedure is shown already to have
resulted in some inaccurate reporting. 

Respondent correctly observes, however, that several courts have
declined to consider claims that repGrting agency procedures failed

to meet the standard established by Section 607(b) absent a showing
that an inaccurate report had been produced, Our analysis of this
issue, however, is not greatly assisted by (16Jdecisions rendered in
private FCRA lawsuits brought by consumers seeking damages for
noncompliance with the statute. In private damage actions, it is not
surprising that courts wil be unwillng to resolve diffcult liabilty
issues absent evidence that the alleged violations have resulted in

harm to the plaintiff.
The Commission s enforcernent role is different from that of the

individual consumer seeking to vindicate his or her own rights under
the statute. The Commission is directed to treat a violation of any
requirement or prohibition imposed by the FCRA as a violation of
Section 5 of the FTC Act. It is settled that specific injury need not be
shown to establish that a practice is "unfair or deceptive" under
Section 5 see. e.g., Resort Car Rental System, Inc. v. FTC, 518 F.
962, 964 (9th Cir.), cert. denied sub nom. MacKenzie v. United States,
423 U.s. 827 (1975), and Congress has not expressed any intention

" Under respondent"s con tnlction of the statute, liability could not be established even if an its face. a
proceduw would mandate the production of inaccurate ;ldverse reports. l"or example. respondent would seemingly
argue that 1\ quota syst.em explicitly requiring each investigator to produce 10 adverse repC'rts eOich day and, if
necessary to meet the quota, to falsify adverse information . could not be chaHengerl urdeos and until it could be
shown that the procedure had actually resulted in the production of inaccurate adver8 report,. Such a quota
yst"m , howev , clearly would not be II "reasollahle procedure to ll'Oure maximum poible accllracy, " and on that

basja alone would bp a violat.ion of the statute whether or not harm could ooshow!1
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that the Commission be required to establish that an alleged

violation of the FCRA has already injured consumers, even assuming
Sections 616 and 617 require such proof in cases brought by

consumers.
A procedure which encourages the production of adverse informa-

tion is likely to lead employees to prepare their reports in a manner
detrimental to the legitimate interests of the consumers about whom
reports are written. This risk was realized in this case. Because we
can hardly conclude that procedures which pressure employees to

produce adverse information are necessary to the proper operation of
consumer reporting agencies,24 and are unaware of any justification
for their use which would outweigh the risks which they pose, we
find that they violate Section 607(b).

Although our analysis requires us to conclude that the ALJ was
correct in holding that respondent' s quality audit procedure violated
Section 607 (b), it also compels us to find that he erred in holding that
the procedure was flawed only because (17Jthe audits were based on
unrepresentative audit data and invalid comparisons among offc-
es." This error resulted in the entry of an order which fails to
prevent the abuses which can be expected to result from any
procedure placing a premium on the production of adverse informa-
tion.

The judge reasoned that the methodological flaws had the effect of
pressuring some employees, and the potential to pressure many
others, to meet goals which, taking account of the special character-
istics of the areas they worked , could not be met without their
engaging in the practices we have described above. Nevertheless,
while the flaws identified by the ALJ increased the likelihood that
the system would result in inaccurate reporting, we believe that
other systems which promote production of adverse information are
likely also to be unreasonable.
Respondent has recognized that its employees vary in their

abilities and their diligence. Its President and Chief Executive
Officer, denying that the company has set specific quotas for
protective or declinable information which should be developed "by a
specific man or by a specific territory," testified that " (iJt has been a

" We should add thai while Section 5 ca5fS c-all be useful in constroing the FCRA, we rely on our

understanding of Section 607(h) in concluding that inaccuracy need not be shown. We need not rely on our
authority under Section 5 " to arrest trade re traints in their incipiency. FTCv. Brown. Shoe Ca . In.c.. 3!!4 U.S. 316

3~Z(1966)
" That such procedures are dispen!lab!e is supported by respondent's deci!lion to discontinue auditing

prott'Ctive and declinab!e information. &ep. 8 su.pra.
" This violation of the FCRA . and each of the other violations which we find in lhis case, is also an unfair or

deceptive act Or practice in violation of Setion :1 of the J.VfC Act. FCRA. Section 62J(a).

" Seep. 9slipra.
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widely accepted thesis that it (the amount of protective and
declinable information) varied widely by line of service, by * . .
man, by geography, by the type of the environment in which the
reports were made and a lot of other factors. " He also testified that

there has never been any feeling that there was that degree of uniformity on
pertinent information by line of services, by territory and by individual.

So it would be unfair and inequitable to have a policy t.hat would seek to deveJop

some kind of a quota system or some kind of an average percentage of pert.inent
information 

Tr. 5017- 5068." (18J

Thus, as respondent recognizes, even if most employees can meet a
given objective, tbat is, produce enough adverse information to
qualify for a "reward" or avoid a "punishment " by using careful

investigative techniques and accurately reporting the information
they obtain, the less able, or less diligent, employee may not. These
employees, like several of respondent's former en1ployees, when
pressed to produce an amount of adverse information which is
suitable for other employees, may reasonably he expected to
fabricate, exaggerate, or otherwise misreport.

, thereforc , agree with complaint counsel that the order should
prohibit any procedure

whereby the performance of branch offices, :regions, or other organizational units,
with respect to the production of adverse .. '" information is ranked against other
organizational'" '" .. units or inrlividuals , or against previous performance by the
same organizational units or individuals.

Proposed Order II(7) (CAB 80). With some minor alterations, we
will adopt this order provision.

We recognize, however, that it is not the surveys themselves which
are unlawful, only the pressures their dissemination may be
expected to create. Because we believe that rankings and other
comparisons of performance are likely to create the kinds of
pressures to produce adverse information which are denlOnstrated

by this record, we believe their use should be prohibited, and so

order. If respondent can develop a system of sampling which it
believes will prevent the kinds of pressures shown on this record , it
may, of course, move to modify the order.
Finally, we note respondent's objection to complaint counsel'

" The manager of one of respondent's branch offces , caUed by respondcnL sjmi,ady testified that the
efcentages of protective and dedjnClble informCltjon which field rcpresenwt.ives w !l develop vHry by the arCa they
Nork (Tr, 8(;03; 10 :\:3,'1). Clnd respondent has acknQwledged that " field ,ep..esentative,,; haw varYlng levels of
xperience and training. * . , rand) work irJ a variety of geographic areas

' * . '

"hich J-lOVe differing
flaracteristics affecting the ease with which reports may be cumpleted. . 

. "

ill Ans. 4k)
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proposal that we- pr hibit it from "compelling or inducing its * * *
personnel to complete or prepare a certain proportion * * * "

(emphasis added) on the ground that the words "inducing" and
certain" are vague. (R. Ans. 58-59) We will instead prohibit

respondent from rewarding or punishing, or representing that it wil
reward or punish, employees on the basis of the amount of adverse
information they produce, or taking any action to encourage

employees to produce any specified number, or proportion , of reports
containing adverse information. " (19J

Production Quotas

The complaint also challenged respondent's imposition of a
production quota which requires the field representative to complete
a specified number of cases each month. Unlike pressures to produce
adverse information, the production quota is not inherently inconsis-
tent with the obligation imposed by Section 607(b).

The parties do not challenge the ALJ's description of the produc-
tion quotas. Each full-time, salaried field representative is expected
to meet a "production standard." The standard is set on a monthly
basis and requires the field representative to produce reports which
generate revenue exceeding his or her salary and expenses, The

amount by which revenue must exceed salary and expenses is a
product of the "reporting standard " which varies among the offices
and according to the length of service of the particular field
representative. Field represe,tatives ' monthly production standards
are determined by dividing their salary and expenses by their
reporting standard; the higher the reporting standard the less
revenue the representative is expected to generate that month. (ID
109- 11) Much of the evidence adduced at trial was directed to the
question whether the company s reporting standards resulted in

quotas requiring field representatives to produce so many reports
that they were compelled to take shortcuts which sacrificed the
accuracy oftheir reports." (20J

" Thus , our order wi!! not preclude respondent from distribut.ing to field representatives information and
statistics showing, for example

, "

the number of alcoholics in the population " (R. Ans 59) so long as it takes
reasonable steps to assure that the field representatives to whom these materials are sent are clearly informed
that t.he materials are for informlltion only and t.hat they are not expected to produce any particular amount of
adverse information.

Moreovcr, the order s prohibition against rankingg of performance in producing adverse information (Order
o.) and against .ewarding and punishing employees on the basis of the amount of advcrse information they

produce (Order 1.(;(1)) wil not preclude respondent from uri7!g an individual fie!d represent.tivc
production of adverse information and taking the employee s low production as a signal that t.he employee may be
fai!ing t.o investigate his or her cascs careful!y. Paragraph r.C. (1); however, would require that. respondent base
any adverse action against an employee On a dctermination t.hat the employce is defsull.ing on his or her obligation
to produce accurate rather than adverse report

,. Management eXpf't. field representatives to meet their production standard on a quarterly basis , unless the

failure can be justified by factors beyond the employee s controL (ID .\ 14) Management also expects field

(Crmfinued)
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Although field representatives receive their normal compensation
even if they fail to meet their production standard, the ALJ found
that field representatives are aware of the existence of the stan-
dards, that managers of the branch offces have occasionally acted to
enforce the standards, and that the standards have affected the
manner in which some employees have done their jobs.

The ALJ held that use of the quotas violated Section 607(b)
because "(aJ substantial number of field representatives ' . . were

unable to complete the work in either the normal workday or
workweek in accordance with Company procedures. They compen-
sated for such inability by contacting unqualified sources , faking
sources, misstating time coverage, hurrying through interviews
failing to ask a full range of questions, using the telephone in a
manner not in accord with Company procedures, or working
excessive overtime

' . '

" (ID 405)
Although the ALJ found that " (gJenerally field representatives did

not fake sources in those instances where unfavorable * * *
information was developed" (ID 402) and that "there is no evidence
in the record of a report where adverse information has been
falsified" (ID p. 243) (emphasis added), he concluded that the
procedure was unreasonable; according to the judge, Section 607(b)
does not distinguish between adverse and favorable reports. (Id.

Respondent first challenges the ALJ' s finding that a substantial
number of employees have been unable to meet their (21Jproduction
requirements without resorting to shortcutting techniques. Judge
von Brand relied principally on the testimony of 16 former employ-
ees called by complaint counsel. He found un persuasive respondent'
proof, including several statistical studies and the testimony of a
number of present and former employees that they were able to meet
their production quotas.

We affrm the ALJ's findings as to the credibility of complaint
counsel's witnesses. " We also find that the testimony offered by
these witnesses demonstrates that a substantial number of employ-
ees could not meet their quotas without "cutting corners. " Testimo-
repre!Intative to prepare their reports in IOccordance with "Time Scrvice" objectives which require that an offce
within a set time after receiving a request for a reporl, complete it and mail it back to the requesting customer.
Branch managers have ben told that "(t)ime is all e!!ential and marketable element afoor business" and records
have ben main1.1ined to measure an offce s performance, (ID 348 , 352)

Although part-time field representatives are compensated 00 the basis of the nLJmher of reports they actually
produce (lD 130) and, accordingly, are not expecte to produce a certaio number of reports to justify their salaries
a part. time employee might "cut corners " in order to produce enough reports to meet Time Service objectives. (ID
384)

'0 One branch offce manager testified that he might give a field representative who falls behind the
production standard "a bost or a kick and poibly assign him ao ext.ra case per day or whatever it will take
whatever is neces. ary to bring him into the black. " (1D 347)

&enotel7supro
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ny by other witnesses that they could meet their quotas does not

undercut this limited finding; nor is it rebutted by the statistical
evidence offered by respondent showing, at most, that the typical
field representative could work enough cases to meet his or her
quota.

Respondent also challenges the ALJ's holding that a procedure
which does not promote the production of inaccurate reports
containing adverse information about consumers nevertheless can
properly be found to violate Section 607(b). We find respondent'
argument persuasive. The expressions of congressional purpose
behind the FCRA clearly demonstrate that the statute was intended
to curtail the reporting of inaccurate adverse information.

The AL.l found little evidence that the production quotas in-
creased the production of reports containing inaccurate adverse

information. We agree that evidence of such an effect is scant, (22)

but for the reasons stated earlier see pp. 14- 15 supra, do not consider
the amount of evidence of actual harm dispositive. Rather, we must
examine the incentives which respondent's practice is likely to
create. Here, there is evidence , presented by complaint counsel' s own
witnesses, showing that, while field representatives often took
shortcuts in reporting favorable information (for example, by

misreporting the number of sources whom they had contacted),
they were careful not to fake adverse information. (E.g, Tr. 316

1837) We suspect the reason is that field representatives knew they
were more likely to get caught faking unfavorable information.

The FCRA permits the consumer to learn the "nature and
substance" of the inforn13tion in his or her file and requires
reporting agencies to reinvestigate information disputed by the
consumer. It is apparent that field representatives, absent overriding
pressures, such as those created by the audits, are deterred from

" See pp, 6- supra. The concern about preventing harm to t.he subjects of report is also rel1ected in the
statement of purpose which accompanit3d the statute:

It is the purpoe of this title to require tbat consumcr rcporting agencies adopt rea. onable procedures for

meeting the needs of commerce for con umer credit, personnel , insurance, and other information in a
manner which is fair and equitable to the consumer

. .

FCRA , SE'tion 602(b) (emphasis added)
Section 602(a)(l), recognizing the banking system s dependence upon accurate credit information , should be

read in conjunction with Section 602(b) and the legi lative history; it, therefore, does not persuade us that this
consumer pnJtection measure was designed t.o proscribe procdIJres which are not likt!ly to harm the consumer
about whom a report is written

" We do not ffelln to suggcst that this is ncceSSllrily a good resuJt. The individual about whom an overly
i"avorahlp. report is writtf:n mayor may not benefit, but the businessf's which depend on accurtlte information may
be harmed. and consumers as a group may be required to suhsidize the bad risks who arc extended credit or
insurance However , there is little reason to douot thtlt the Cllstomers of reporting lIg..ncics can protect themsf'lves
against the harm resultin from cxcessive under-repo!"t;ngof adverse information
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falsifying adverse information, because reports containing such

information are more likely to be challenged and reinvestigated.
The supposed failure of evidence with respect to the pressures to
produce adverse information see p. 14 supra, was not inconsistent
with a finding of a violation of Section 607(b); nevertheless, our
understanding of the reason for the lack of evidence of harm flowing
from the production quotas-and the corroborative testimony of-
fered by complaint (23Jcounsel's own witnesses-requires us to
conclude that the production quotas do not violate Section 607(b).

We recognize, however, that there are some risks inherent in the
combined imposition of production quotas and pressures to produce
adverse information. The combination of production quotas and
pressures to produce adverse information has the potential to

encourage the preparation of a larger number of reports containing
adverse information than would be completed absent these combined
procedures, :J5 The development and confirmation of adverse informa-
tion is generally more time-consuming than the development of
favorable information (ID 375), at least when care is taken to ensure
that the information is accurate. Accordingly, there is a substantial
risk that employees, pressed simultaneously to do more work and to
prepare more reports containing adverse information, will be
induced to save time by reporting adverse information which they
have either faked, exaggerated, or failed to confirm.

We are sensitive, however, to the fundamental needs of firms to
promote productivity and we do not lightly curtail such efforts. Since
production quotas, at most, may exacerbate the evil inherent in the
imposition of pressures to produce adverse information, this risk will
obviously be dissipated by our prohibition of the imposition of such
pressures. We are not persuaded of the need for additional relief.

Production Credit and Compensation for Reinvestigations

Complaint counsel appeal from the AW' s dismissal of the com-

" It is respondents policy to fire employees who are found to fl1bricate report. information, (ID 407) Although
the ALJ found that the production quotas have induced employees to take shortcuts ot.her than fabricating sources
and other Tf' rt information, such as " hurrying through interviews" and "using the telephone in a manner not in
accord with Company procedures '" (JD 105; p. 20 supra) then! has been no showing tl1"t these short.cuts would
likely induce the misreporting of adverse information. (As to the use of the telephone , see pp, RO-81 & n.107-08,

It docs not appear that the kind ofrlistortiun orexag:geration likely to be induc(,d by the pressures foproduce
adversp. ;nformation , discussed at pp, Iz- 14 o"pm is generally a firing offense.

" The production quotas require employees to produce more reports than they might otherwise. The adverse
information pressc:rl!S induced employeps tlJsep to it that. speci fiedpercentagesofall of the repurts tbey prep,iTod
;ncludedproteliVl!IJrdeclinableinformalion
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plaint' s challenge to respondent's alleged policy of paying or
crediting a field representative for a reinvestigation conducted

pursuant to Section 611 of the FCRA" only if the reinvestigation (24)
proves that the employee was correct in the initial investigation.
Complaint counsel contend that the policy provided field representa-
tives an incentive to try to prove they were right the first time and
therefore, discouraged the correction of errors in the original report.
We affrm the ALJ's dismissal of this claim. Field representatives
handle only a few reinvestigations each month and there has been
no showing that the loss of the few production credits or the small
amount of compensation involved would provide employees a
meaningful incentive to conduct inadequate reinvestigations or to
misreport the results.

Indeed, a field representative could be expected to fear that any
misreporting of the results of a reinvestigation would be detected by
the consumer whose dispute of the original information triggered the
reinvestigation. Although the prospects of detection are uncertain
we doubt that the modest incentive to falsify information afforded to
the investigator by the challenged procedure would offset the risk of
his or her being caught by a consumer who has already complained
about the information in question and who might be expected to be
skeptical about the results of the reinvestigation." Therefore, we

find that the procedure (25)is consistent with Section 607(b).

" Only part- time field representatives are paid on tbc basis of the num\rr of reports they prepare. Fu!l- time

field represent.iltives :He salaried but are expect.ed to meet the production standard riescribed at p. 19 supra. 

issue here is respondent's alleged failure to compensate the part- t.ime field representatives ami to give the full- time

empJoyees production credil5 fort.heir reinvestigations when lheoriginal report is found to be inaccurate.
" Thereinvestigat.ionrequirementisdescribedat.pp. 42-47infr
'" If the compensation sYHtem could be expected to affect t.he manner in whlch field representat.ives conducted

their reinvestigat.ions and worded the result. , it could also be expected to provide them an incent.ive to do an
accur"tejob in the first place.

Although complaint counsel offered a few examples ofmisreporting which may have occurred a.' a result of the
procedure, this scanty evidence does not convince us that the procedure is unreasonable. Although a few law

vioZ"tions are suffcient t.o warrant issuance of an order see p. 33 infra, here, the alleged law violation is tbe use of

an unreasonable procedure. That a procedure may indu"c a handful of employees to produce inaccurate rp.porL
does not. establisn that the procedure iL elf is unreasonable, Proof of some inaccurate reporting is neither essential
nor necessarily sufficient to sustain a finding of a violation of Section 607(h). See p. 15 supra.

l"or this reason , althougb we affrm tne final sent.ence oftinding 5 07t.hat" (tlhereisinsuffcientdetail' . 'in

this record to determine t.hata pattern of inaccurate reporting-has taken place by virtu!' of such compensation

procedures " we do not believe that this lack of evidence would, hy itself. preclude a finding of violation.
" Tbe AI.! found that the impact of the failllrp. t.o provide production credit or compensation may be especially

great " in those areas invo!ving subjective judgment. on the part 0 fthe field representative

' . '

where differences

of opinion are possible, (andJ there would bea tendency to deny the consumer tb!' benefit of the doubt'" " (rD

507) He correctly fOllnd, however, that in such cases, it is respondent's policy generally not to assign a

reinvest.igat.ion to the field representative who conduct.ed the original investigation. (lD .J!16) In any case , the
impact of the practice of denying credit. Or compen at.ion has not been shown sufficient to affect the conduct. of the
reinvestigation.

.0 The AI.J understood t.hat the case had been presented to him on the theury that the int.eraction of various

cumpany. procedures and policies , such as the production quotas, t.ime pressures on field rePrPsentatives, the
methods by which employees are compensated , and tbe inducements to produce adverse informatiun, could result

in the misreporting of consumer report information. (ID p2H: ) On appeal. however , compbint. counseJ have elected

ent.ially to challenge separat.l'ly the reasonableness of the various procedures and have not attempted to show

(Continued)
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Health and Arrest Information

Complaint counsel attempted to prove at trial that the collection of
health and arrest information from lay sources, that is, neighbors
and other acquaintances who do not have formal training or
professional experience in assessing people s health or the nature of
their contacts with the criminal justice system , is inconsistent with
respondent' s obligation to follow reasonable (26Jprocedures to assure
maximum possible accuracy. The ALJ found that the record does not
support complaint counsel's claim.

Reliance on lay sources for such technical and sensitive informa-
tion is highly troublesome" Indeed, the Privacy Protection Study
Commission has observed that " (c)ollection of such technical infor-
mation (i. e.. health information that only a professional is competent
to report) from anyone other than the individual himself, a medical
source, or a close family member invites inaccuracies." U.S. Privacy
Protection Study Commission Personal Privacy in an Information
Society 178 (1977). The reporting of arrest information and other
information about an individual's criminal record raises the same
concerns.

Nevertheless, with the limited attention that was directed to this
issue at trial and in the briefs fied with the ALJ and the
Commission , we cannot conclude that the manner in which respon-
dent has relied upon lay sources is incompatible with Section
607(b)." Indeed , basic common sense would suggest that, in certain
instances, neighbors and other acquaintances are capable of being
reliable sources for information about a person s health or criminal
record. Their reliability might depend on a variety of factors
including the kinds of information they are reporting, their sources
(first-hand observation, the applicant, members of the applicant'
family, as opposed to mere gossip) and any biases which may affect
how the procedures, in combinatioo , risk the misreporting of information. (Of course, time prpssures and the
method by which field representatives are compensated a e part and parcel of their challenge to respondent'
production quotas.)

We have not ignored the possihle interaction of these po!icips and procedures, 

g. 

p. 23 S!lpra, but conclude
that, whet.her viewed separately or in juxtaposition with t.he other lhal!enged procedures , the production quota
and the method of compensating employees for reinVCstigations have not been shown to violate Section 607(b)

.. A person may display symptoms entirdy unrelated to the illness or injury to which a lay witness may
ascribe th(,m- for example, a person may appear drunk whf'n . ulrering" from a diabetic reaction. Similarly, the
occurnmce of an arrest may inaccurately be inferred from ilct, ions which in themselves lack any legal significance
such as the person s ente ing a police cruiser in the company of law enforcement personnel or a police offcer
presence at the person s house for reasons unrelated to criminal law enforcement.

" Respondent. appears to acknowledge that offcial records are the most reli..ble source of information on an
individual' s criminal record. (R. Ans 21\) Fai!ure to confirm such information through offcial records in those
cases where they are available could not be part of a reasonable procedure to assure maximum possible accuracy.
Complaint coun el have not. satisfied their burden of proof that respondent has failed to instrl1ct field
repre""nwtives to confirm this information through offcial records , where available, or that t.he representatives
have not complied with the company s instructions.
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the credibility of either the informant or (27Jthe informant'
sources. Here, we do not have a record which permits us to define,
with any precision , the circumstances in which lay sources may not
properly be used, to determine whether respondent has in fact
depended upon lay sources in those circumstances, and even if we
could find that it had, to fashion a meaningful remedy.

Despite our concerns about the use of lay sources , we cannot find a
violation on the basis of this record and therefore affrm the ALJ'
findings.

B. Refusals To Disclose Files to Consumers and To Reinvestigate
Disputed Information

The complaint contains a number of allegations concerning the
respondent' s duty to disclose information to consumers and its
concomitant responsibility to reinvestigate disputed information and
correct inaccuracies. In enacting the FCRA, Congress recognized

that, no matter how careful consumer reporting agencies are to
avoid error, some inaccuracy is inevitable. As Senator (28)Proxnlire
noted when the consumer credit bil was introduced in the Senate:

It would be unrealistic to expect credit reporting agencies LO be absolutely correct on

every single case. But it seems to me that consumers affected by an adverse rating do
have a right t.o present their side of the story and to have inaccurate information
expunged from their file. Considering the growing importance of credit in our
economy, the right to fair credit reporting is becoming more and more essential. We
certainly would not tolerate a Government agency depriving a citizen of his livelihood
or freedom on the basis of unsubstantiated gossip without an opportunity to present
his case. And yet this is entirely possible on the part 'Of a credit reporting agency.

115 Cong. Rec. 2412 (1969).

Therefore, besides mandating the use of "reasonable procedures to
assure maximum possible accuracy of the information . concerning
the individual about whom a report relates " Congress imposed a

variety of procedural requirements intended to enable consumers to
" A reasonable procedure to assurp the maximum possible accuracy of this informf'tion would , at the very

least. attempt to ensure that fie!d represenlc'ltives do not rlJly on lay sources when , bf'C1WSe of the sources ' own

particular limitations . or the nature of the information being report.ed , thc sources are unlikely to be reliable. l"ield

represr-n1.at.ives should not be r-xpeded to make t.hf;se judgmenl. On an ad hoc bilsis; a onsumer reporting agency
which was interested in preventing the misreport;ng of such sensitive idormatiun would at lNlht provide its
employ es with instructions which would guide them in making these diftcultjudgmenL

his case was not tried On the theory that reSIHJndent failed to meet this obligation, but we wish to emphasize
that we take no comfort. from the instruction quoted by the ALJ . at ID 517 , which pnwides in part:

when reporUng . . . !arrest) information rand loc31 police records are unavailable), put it in the same
language as we developed it, such 3S ..there is talk in t.he communit.y that your subject has had polire
difficult.ies, but police records are not available to verify this information.

Such an instruction can Ik'rdly suffce to alert field representalives to the factors they should cun ider in
assessing the reliability ofa source s account of such vague , and potentia!!y damaging, information
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identify and correct inaccurate information. We agree with the
comment that a major goal of the FCRA " is the creation of a system
of 'due process ' under which consumer subjects may Jearn of adverse
reports, be confronted with the information therein , and be able to
correct or supplement false or misleading entries. " Note, Judicial
Construction of the Fair Credit Reporting Act: Scope and Civil
Liability, 76 Colurn. L. Rev. 458 , 466 (1976).

Compliance with the consumer disclosure, reinvestigation and
correction provisions of the statute is fundamental to achievement of
Congress ' goal of assuring "maximum possible accuracy" in consum-
er reports. For the scherne to work, however, consumers must have
ready access to the information , for disclosure is the trigger for the
other corrective provisions. Additionally, in enacting the FCRA,
Congress intended not only to prevent consumer reporting agencies
from flatly refusing to disclose information to consumers, but also to
bar the use of more subtle techniques to achieve the same end." (29)

While t.he record shows that respondent has, commendably, gone
beyond the requirements of the Act in some respects 45 it also shows
that respondent's employees have engaged in violations of the
statute which warrant an order to cease and desist.

1. Failure To Disclose "Nature and Substance" of Information in
Respondent' s Files

Section 609 of the FCRA requires consumer reporting agencies
upon request and proper identification , to disclose to the consumer
thc "nature and substance" of aU information (except medical
information) in its files on the consumer at the time of the request
the sources of the information 46 and the recipients of any report 

the consumer which the reporting agency has furnished for employ-
ment purposes within the two-year period preceding the request, and
for any other purpose, within the six-month period preceding the
request. The complaint aUeg-ed that respondent has violated Section

" TbeS"""tocrcp"rtillu5trC'testhEliccot1CernS

Credit bureaus sometimes builci r0adblo in the pat.h ()f the consumer. For example , t.he credit bureau
ind':slry trade publication , in frankly diswssing this problem, states that 501010 bureaus discourage

COnSUmer interviews "by I'I;1ciny, a nuisa!1ce charge on the invest.igat.ion , Or merely placing the date of t.h"
ink, vic' w as mud,,, 2 weeks (lW Y H

S Her No. \Jj 5!7 5upl'a, at.:J

" The record shows , for example , that since Jun(' 1974 , it h;i been respDndent's policy t.o provide con5umers
whe, visit its branch offces visual disclosure of their liles. (RX .576 A-E) Since Octoher 1976, it. has also been
respondcT1l' policy lU supply cUl'ie of rp)"'rt to consumers ;jfter they have had vi lJ,i! acces , irl the cale of
te:ephont disc!osurc , 0" a subsequent visit to t.he offce. (Copies arC normally furnished , however, only if the
conS' ,mf:r ag,,,es wilr. the neporL) (RX 122A, C-E) In addition , t.he record show!; lhat resPQndent sometimes waives
:hepi1voner1tbytheconSllmeroft.hedisciosurefeeauthori;,edbythestatute. (ID5()())

,.. A cOnswner reporti'lg agency may refuse 1.0 disclose investigative sources
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609 by failng to make full and accurate disclosures to consumers
upon request.

The ALJ found that respondent' s practice varies among offces.
While employees in some offices have gone beyond the statutory
requirements and provided verbatim disclosures , in others, they have
disclosed "a summary or paraphrase of the report" or "only the part
of the report which the discloser 'assumed was the factor' that (30J
had caused the consumer' to be rated or denied insurance * * * " (ID
541)"

Moreover

, "

(i)n practice , some field personnel , while purporting to
give the nature and substance of reports, failed to give adequate or
complete disclosure." (ID 542) Important omissions from the disclo-
sures included references to various consumers ' being "said to be a
fast and careless driver " having a drinking problem, and having
questioned" morals. (ID 543, 547)

The judge also found that some employees paraphrased or
summarized items " in such a way that the full meaning, and in some
cases, the derogatory tone of the report, was not conveyed to the
consumer." (ID 551) For example, one consumer was told that
according to her report, she "had recently had a run-in with (her)
former husband , a severe one," while the report actually stated that
she had been assaulted by her husband and incurred 22 stab wounds
as a result. (ID 553)

Respondent argues that, in many of the instances of incomplete
disclosures relied on by the ALJ, the evidence is insuffcient to
support the finding of a violation. (RAB 80) We believe, however
that the omissions and dilutions of derogatory information found in
this record are violations which go to the heart of the Act'
procedural scheme." Such practices are totally (3ljinconsistent with

" We are not persuaded , as claimed by complaint counsel. thilt respondent.s management instructed its offic"
personnel t.o tone down Or omit frorn disclosurederogiltnry informa lion contained in the reports.

'8 Respondent cha.lIenges several of the findinKS of incomplete disclosur. We affirm eah of the chaUCi1g-

findings, except for ID 54 , 552 n. , and ID fi. The wilne:3 cite in the first two findings t.tified that they hwJ
inquired why t.heir policies hlld been nmceled Or denied, Respondent WilS undl'r nO duty to disclose in!'ormation
which, for all we Can tell from the record . did not conlribute to the insurer s decision. As noted at p. ,12 in/i' a, 

consumer who requests disclosure of his or her fi!e Or of a report is entitled t.o mOre than a reiJding Or a
paraphrasing of the portionRwbich rcspondent.s staffbeliev"s rc!evant to the partir.,J1ar adverse action wbich

l'romptt d the consumer s inquiry, and thr. reporting agency may not aSSUme tl,at a cons':rnt'r who requesL
disclosure of his Or her fie is only interesled in why a particular adver6e action was taken, Th,-re is nO reason
however. t.o require disclosure of thc entire file when the COnSUmer plainly e)(pJ'e5es an intcrest in only Ii port.ion
of it. ID .550 was apparl'ntly bascd on a mistaken belief thut. t.he consumer s testimony waH umebutted. (lD 5:-,

207) Because it was cont.nuJict.erI by One of respondent's witn"sscs (Tr. 833(;-37) and th(, AU has made uo
aSSe SmeI1t of the relative credibility of the t.wo witnesses , we will vacate this Ending

We arc p"'r uad('d t.hat ID 5-16 n. ~O:J properly addn,sses t.he objections respondcnt raises to Mr. Smith'
t.cstimony

The subsequent deletion ofthe information described in ID 552 is not inconsistent wit.h the AfA s finding that it.

was not discloRf!d. The consumer s challene-e tD the 1(1'ncral information which was disclosed pk.ced respondent on
notice throt she also disput.t'd the more specific informacion which was not disclosed That t.he gener:l disclosure
prompted this consumer to ch!lllcnge its accuracy does nol me"n tbat the disclosure wa adelJuat.e. Section (;O docs

(Gmtl/wed)
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Section 609's mandate that, at the consumer s request, the reporting
agency disclose the "nature and substance of all information * '* *
in its fies at the time of the request. " (emphasis added)

Section 609 should be interpreted, according to the House confer-
ees, " to permit the consumer to examine all the information in his
file except for sources of investigative information , while not giving
the consumer the right to physically handle his file. " H.R. Rep. No.
91-1587 , 91st Cong. , 2d Sess. 29 (1970).

When information is not disclosed, the consumer obviously cannot
determine whether the information should be disputed. Similarly,
when the discloser tones down adverse information in the file, the
consumer is deprived of the opportunity to challenge the manner in
which the agency has chosen to report it. If the FCRA's objective of
curtailing the reporting of inaccurate information is to he achieved,
consumers must be afforded an uncensored view of the information
in their fies.

Although we cannot conclude that the FCRA requires a reporting
agency to allow consumers to inspect their files or to make verbatim
disclosures of file information, if Congress' objective is to be

achieved, the disclosures must be sufficiently detailed to enable
consumers to question the accuracy of the information if they believe
it is inaccur te. The omissions and dilutions shown in this record
resulted in clear-cut failures to meet this standard, We recognize
that the task of determining how detailed the disclosures must be
may not be an easy one for a reporting agency s employees. Thus
while we will not ,'equire such a procedure, it may well be that the
not permit a report.ir.g agency to gu,, s whether a generalized di dosur" will rlfrord a consumer notice that the
report may contain jnaCC!ll:lte or incomplete informatioo. Similarly. II) 554 is not shllkell by the fad that a
reinvestigation was lJnderwkl'n. In addition , the ALJ' s finding is sUPPQrt.ed by thl' ted!.imony of respondent'
witness, who made the disclosures in qup.stion, As to ID 547 n , holding that respondent was under a duty to
show that a undisclosed rcport was not in its fies, we observe that complaint counseJ est.'lblished that , at the time
the witness ft'uesiRd disclosur , a r port. was in existence. Since reports would c"stomarily be found in
re5pondent's fies spe RPr' , 46(b), the burden shifted to re pondent to show that this consumer s report was not
in fact, somewhere in it.o; fies. It is immaterial whether the report was in t.he file of the particular offce to which
the witness di ected her Tequest for djsclo5lJH , since Section 609 plainly requires t.hat . upon request the mn. umer
reporting ur;eIcy must disr.ose the naturp find substance of all information (except. medical infor nation) in il, files
The term " fd,,

" "

when used in connect.ioo with inform"tiOil on any consumer. means all oft:.e ir,formation on thal
CUnSUmCr Tp.corded and etairwd by a cOllsumn reportinr: !JgCf1cy regardless of how the informmion is stored,
FCRA,Sedionfi02(g)

We note thut the parties disOlgreed at trial whether the replJrt at. issue in 1D 5-19 was a "business report... (Tr
714- 18) ne. !,ondent , howcver, has not c!wll"nged the AL1's finding On appeal on t.he ground that the i"fonnfJtion

was not disdo5,,ble as ahu!'iness report
We also reject respondent' s assertions that several of the findings simuld be set aside because the information

omitted from the disclosure was insignilinml. discus'iion infra. Nor i . t.he possible inadvertence of the
omissions material. in contrast to Sedions 60D aod 6 !i, Se tion 60!) does not provide for a defcnse of good faith. C(
Ceriified Building Products, Int:.. KJ FT.C. 1004, j()41-42 (197;-1), o(rd sub nom 'Ihircl v. FTC.. 51~ F.2d 17(; (10th
Cir, In,,)

Finally, we ,eject r0spondent's challenges lo severed findings (e.

g.. 

IV 545. , 54H) insofar as respondent. asscrL
that the Ar J c'Ted in giving credence to a conSlimer wituess ' rl'collectiC'p See note 17 supr(!
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most prudent way for respondent to ensure compliance with the Act
wil be to provide verbatim disclosure over the telephone" just as it
(33)now allows consumers who visit its branch offces to observe the
contents of their files. 

Respondent argues that, assuming all of the ALJ's findings of
individual violations are correct, they do not show that respondent
has been guilty of such widespread violations that the entry of 
order is justified. According- to respondent

, "

(tJhese Jjndings are
based on only 13 alleged violations in 11 of respondent's more than
two hundred branch offices. " (RAB 79) The magnitude or frequency
of prohibited activity, however, is not germane to whether the
activity is, in fact, illegal, although it may be relevant to the nature
of the relief. As we said in Peacock Buick, Inc., 86 F'. C. 1532, 1554
n.4 (1975), afrd 553 F. 2d 97 (4th Cir. 1977), "The facts that it was
not respondents ' general policy to misrepresent , and that in many
cases there may have been no misrepresentations, do not 
themselves negate direct testimony that in particular cases misre-
presentation did occur." The same principle necessarily extends to
other types of violations. We, therefore, wi1 not excuse the incom-
plete disclosures shown in this record simply because, in other
instances, perhaps even a majority of other instances, adequate
disclosures may have been made.

We also uphold the ALJ's determination that respondent has
discouraged disclosures by imposing conditions on disclosure, princi-
pally requesting the consumer to sign a form (CX 337) authorizing
respondent to investigate any matter the consumer might dispute
and authorizing "any business. organization. professional person or
anyone else to give full information and records about" the
consumer." Although the ALJ found that when consumers refused
to sign the form, they were given disclosure anyway, an examination
of the form satisfies us that consumers would have understood that
they were required to sign in order to obtain disclosure. Since the
statute does not authorize the conditioning of disclosure upon the
signing of such an authorization, obliging consumers to execute this
form, or inducing them to believe they were required to sign
amounted to a violation of the FCRA." (34)

" Several of respondent's witnesses testified that this i . in fact. their practice, (E.g., Tr. 11081 , 11671)
" In those instances where a reporting agency USr'5 codes or other terminology in its reports whicb may

otherwise be unint.elligible to the consumN, disclosore of the "nature and substance" of information may require
its employees to explain the information to the consumer; verbatim discioSUT(8 may not. suffce, See FCRA , Section
610(c)

" The pradice wa. discontinued in 1974 or 197(" (II) (,3,5 n. 194)
" Respondrmt argues t.hat " (eJven if signing the form was a condition, the Admini trative Law Judge failed to

explain why the consumer seeking disclosure bas a legitimate right to withhold the permission to reinvestigate
puted information." (RAD 85 n.82) Although the reporting agblCY is under a dut.y to reinvestigate information

which the consurncrdisput!! , a: COnSUmer might well havf' !egitimat.e reason to refuse to aJjow respondent access to

(Crmtirw.ed)
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Finally, we affirm for the most part the ALJ's findings that in
some instances r;' '3pondent' s personnel have engaged in outright
refusals to make disclosure. " These findings, together with the (35)
findings that respondent has imposed improper conditions upon
disclosure and made incomplete disclosures, warrant the order
provisions prohibiting respondent from failing to provide the "na-
ture and substance" of the information in consumers ' files so long as
they meet the conditions set forth in Sections 609 and 610. We are
not, however, persuaded by complaint counsel that we should
require respondent to provide consumers with actual copies of their
reports upon request. 

Failure To Make Disclosure of Claim Reports

A second element of respondent' s alleged failure to comply with
the FCRA's disclosure requirements involves non-disclosure of
reports used by insurance companies to assess the validity of claims
under policies , or "claim reports. "55 Complaint counsel argue that
respondent' s claim reports are disclosable for two reasons. The first
is that respondent, at least for a time (ID 588 , 594; RPF 977- , 980
986), fied its claim reports with its other reports, including
consumer reports, in a single reference filing system and permitted
any and all information (including medica! information) the agency might deem relevant to a reinvest.igation.

The record also supports the A! J's Finding (ID f)37) that respondent refused one wit.ness ' request for disclosure
unless he First obtained a "written authoriwtion" from his insurance company (Tr, 3110 11) Respondent. has not.
ofr'red any support fur il asertion that the COnSUmer W"", refused disclosure simply because he refused to pay the
cbarge permitted by SedirJO 612 "llfd to give written permission for disclosure to be made in the presence ofa t.hird
partYPurBuanttoSection610(d), (8,'rTD5:\1)

" We afFirm findings 529-3:J . bo qualify our aFFrmance of finding 532 insofar as it implies that respondent
was under a duty to disclose to consumi'r McCune info. ma!.ion solely about his wife. We also do not ;Jffirm finding
530 to the ext.ent that it holds that respoodent was LInder a duty to disclose 1.0 a COnSUmer who bad asked why her
insural1ce policy had been canceled informatirm which could not h ave contributed to the cancellation. Respondent
however , was under a dut.y to disclose derogatory information in the report concl1rning the consumer s husband;
t.his information appeared in a report. whieh purported to b., about the consumer and the informat.ion apparently
was used to cancel her palicy. (CX 1:13) This , accordingly, was " information . . . On tbe consumer" seeking
disclosure t'CRA , Section 609(a)(l)

We also uphold the AU' s findiI,g thflt respondent' s failure to advise the McCunes (or at least Mrs. McCune)
that a report WClS being prepared Or an investigation conducte "discouragcrl disclosure in a manner tantamount. t.o
refusal to disclose . . .:' (ID 5:!:!) As discussed at. pp. 10-4 I infra. conduct which falls short. of an out.right refusal
may have the same effect. Informing a consumer who r"quests disclosure t.h"t no fie exists , without digclosing that
a file is being prepared or t.hat an investigation is underway, may effectively foreclose disclosure IIn!ess t.he
consumer persists in re(!ue. t.ng disclosuw or somehow later learns that a fie has been prepared

" Nor are we persuaded that we should upset the ALJ's conclusion that respondent' s failure to disclose the
identit.ies of noninwstigativc sources of information and recipienl of reports, absent a sl'p,jFic request by the
consumer, was consistent. with Section 609.

" We do not und"n;tand respondent , at RAB 85- , to challenge the AlAI's findings that respoodent has
actually faiJed to disclose claim reports in response to requests by COnSUmerS for disclosure. We not.", however , that
tb" ALJ did not. hold that " respondent' s position t.hat claim reports , business reports , and some prop€rty reports
are not subject to the disclosure requiremenL of t.he FCRA" iL ,,1r violates the stat.ute (RAB 8:;), but instead
properly inferred from that position and respondent's own statement that. " on some occasions, in order to
accommodate consumers, claim repOrL" have been disclosed " (RPF 810(a)) (emphasis addHd) that in other
instances di8dosure has not been made. (IO 5S!J) According to the ALJ , respondent' !.aled position and policy
. . . demonstrates the violation." (fD p, 251\ n248) The ALJ also fimnd two instances of failures to di8c1ose and
respol1dent. has not challenged t.he validity ol that finding. (if) 55:J n.211)



EQUIFAX INC. 1071

844 Opinion

access to both by employees whose job it was to compile consumer
reports (other than claim reports). The second is that respondent
allowed cross-use of claim and underwriting information, so that
claim reports could be said to have been collected and used in whole
or in part in the preparation of consumer reports. (C. Ans, 58--59)
Thus, according to complaint counsel: (36)

Respondent' s procedures result in a layering of information between underwriting
reports and other reports to the point where it would be impossible for respondent to

determine where a particular item of information was first obtained. in an
underwriting report or some other report, Thus , it is clear that all of these reports
should be considered consumer reports, and for that reason subject to the Act'
disclosure provisions.
C. Ans. 59.

Respondent asserts that the disclosure requirements of Section 609
apply only to "consumer reports" and that "claim reports, business
reports, and some property reports" may not properly be considered
to be "consumer reports " either under the pJain language of the

statute or consistent with its legislative history. (RAB 85-88)

Respondent acknowledges that Section 609 "should be read as

requiring disclosure to the consumer * * * (of) information which
can be said to have been collected in whole or in part for use 111 a

consumer report " but it adds that information collected solely for
business or other non-conSllll1er reports (for example , claim reports),
need not be disclosed to a consumer. (RAB 88) Proceeding on this
assumption that claim reports are, by their very nature

, "

non-
consumer" reports , respondent then argues that a finding that daim
reports become consumer reports would be inconsistent with portions
of the legislative history which demonstrate that Congress intended
that information relating purely to business transactions not be

covered by the statute.
The ALJ, as respondent points out

, "

does not reject respondent'
position that certain reports are not consumer rep rts, but rather
bases his finding of a violation on a refusal to disclose, assuming they
are not consumer reports. " (RAB 86) (Emphasis in original) Thus,
the judge held:

The language of Section 609 and Sedion 603 is clear. It does not limit the: disclosure
section to consumer reports. Had Congr-ess so intended, it could easily have prQvided
for such limitations. Thus, all information , ir!cluding information if' th reports other
than consumer reports, in a consumer reporting agency s fies (except medical

information) is subject to the disclosure provisions.

ID p. 259.
This case was not presented to the ALJ or to the Commission on
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the theory that claim reports are, in themselves, consumer reports,
regardless of how they are fied or whether they are used in (37)
connection with the preparation of other (consumer) reports. Com-
pare Beresh v. Retail Credit Co. , Inc., 358 F. Supp. 260 (C.D. Cal. 1973)
with Cochran v. Metropolitan Life Ins. Co., 472 F. Supp. 827, 831

(N.D. Ga. 1979); Note supra p. 28 at 478-80. Complaint counsel

argue , rather, that claim reports "become" consumer reports if they
are available for use in the preparation of consumer reports.

We do not reach the question whether those claim reports which
were available for use in consumer reports-respondent in 1975
initiated a separate filing system which now apparently prevents
interchange of information between the two types of reports (ID
594) should be treated as consumer reports. We find it unnecessary
to reach this question because we agree with the ALJ that Section
609 does not limit a reporting agency s disclosure obligation to

consumer reports.
Section 609(a) requires disclosure of the "nature and substance of

all information (except medical information) in (the reporting

agency s J fies on the consumer at the time of the request." The
statute, in turn, defines " file

" "

when used in connection with
information on any consumer ' . . (as) all of the information on

that consumer recorded and retained by a consumer reporting
agency regardless of how the information is stored." FCRA , Section
603(g). If this language is to be accorded its natural meaning, it must
be construed to require more than disclosure of the consumer reports
in an individual' s fies. See Fernandez v. Retail Credit Cu. 349 F.
Supp. 652, 655 (RD. La. 1972). Because we can discern no reason to
exclude from the literal terms of the statute the claim reports which
have been the focus of this proceeding, reports prepared in response
to claims made by consumers , the provision of our order requiring
disclosure of the "nature and substance of all information ' . . in

(respondent' s) fies on the consumer" should be understood to
require disclosure of these reports.

Telephone and Suboffce Disclosure

The complaint alleged two violations of the FCRA provision that
sets forth the conditions under which consumers may obtain the
disclosures mandated by Section 609. Section 610 of the Act" (38)

,. D spite the br ad languag", at. 11) pp, 258 59 , both the record and the AW's findings (ID ,;21-59) focused on
the duty to disclose consumer reports and consumer- relat.ed claim rHports. Our order should not be const.rued to
requiredisclo urcofothcrjnformation

" &ction filO oft.he CRA provides in pertinent part.:

(,,) A. COCl6umer reporting agency shall make the disclosures Tequircd under scction 609 during norma! hu ines

(Continued)
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directs consumer reporting agencies to make the required disclo-
sures "during normal business hourI?, and on reasonable notice." It
further provides that consumers may choose to obtain disclosure of
information in person at the consumer reporting gency or by
telephone. The statute requires the consumer to provide adequate
identiYication in either case, and it requires, further, that the
consumer be granted telephone disclosure if such a disclosure is first
requested in writing.

The complaint alleged that respondent has violated its responsibil-
ities under Section 610 by refusing to provide or by discouraging
consumers from obtaining disclosure over the telephone and by
refusing to make disclosures at some of its so-called suboffices. The
ALJ sustained the allegation concerning telephone disclosure, but he
dismissed the charge involving disclosures at suboffices. Respondent
appeals from the violation found by the judge, aod complaint counsel
appeal from the dismissal of the charge concerning suboffice
disclosure. We affrm Judge von Brand' s disposition of both issues.

a. Telephone Disclosure

Respondent' s major challenge on appeal is that the record contains
no evidence that respoodent refused to provide telephone disclosure
when it bad first received a written request for it as required by the
statute, and that, consequently, the finding oY a violation of Section
610 is not justified." (39)
Respondent is correct that the record does not show that the

company, after receiving written requests, has flatly refused to grant
telephone disclosures. 59 The record does, however, contain numerous
instances in which respondent affrmatively discouraged telephone
disclosures in a way that effectively precJuded consumers from
exercising their rights under the Act. (ID 562-66) The ALJ found
that "respondent advised consumers obviously interested in learning
what was in their fies that disclosure was available in a Retail
(Credit Company) office without mentioning the possibility of
telephone discJosure." (ID 567) Specifically, he found instances
hours and on re!l oTlable notice

Cb) The disclo ures requircd under section 609 sha:1 be mad" to the consumer
(1) ill person ifheiJppears in perSOIJ and fUTfisllesproper idrmtification;or
(2) oy telephone if he has made a written request , with proper identification , for t.elephone disclosurp and
the toll charge, if any, for the telephone call is pr paid by or charged directly to the consumer

" Respondent also appea!1 to argue that even if the record shows some instances where telephone disclosure
did not occur under cirCUInstances- in which it was requirM onder the FCRA the fact that. the company makes
numerous disclosures by telephone excuses any failures to do so hown on the record. (RAB 89- !)0) As we have
mad clear elsewheTf in this opinion, we do not accept such an argument as v!I!id, See p. 83 supra

" Complaiot counsel do not contend that respondent refused to honor any written requesL it may hav",
reCf'ived
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where consumers who asked how to obtain disclosure were told that
the only way disclosure could be given was in person," (ID 564) that
disclosure could not be given by telephone " (10 564) and that "they

could receive disclosure of their fies at the branch offces." (ID 566)
In these instances, respondent did not mention that, upon submit-
ting a written request, the consumer could obtain disclosure by
telephone. (Id.) The judge also found that, in some instances, " (eJven
though telephone disclosure was not specifically requested' 

. . ,

respondent, by undertaking to advise consumers of their rights
regarding disclosure and only partially advising them as to their

rights has, in a practical sense, made telephone disclosure unavail-
able to them in violation of Section 610 of FCRA." (ID .567)

Respondent argues that this latter legal theory is "novel" and
totally invalid," in that Section 610 does not impose any require-

ment on the consumer reporting agency to advise consumers on how
to obtain disclosure. (RAB 89-90) We , however, agree with Judge von
Brand that when respondent stated or implied to c nsumers that
disclosure could only be obtained by coming to the oLce (ID 563-
566), it effectively denied consumers the option of seeking and
receiving telephone disclosure. (ID p. 261)

A consumer reporting agency interested in complying with the law
should avoid statements or omissions that would clearly have the
effects of misleading the consumer and of foreclosing the consumer
exercise of his or her rights. Indeed, reporting agencies should make
every reasonable effort to help consumers understand what they
must do to obtain disclosure. We do not find, however, that
respondent was under a legal duty to provide consumers with advice
on how they might obtain disclosure by (40)telephone or that "if any
statement is made to explain ' the availability of disclosure,' there is
an obligation ' to advise correctly and completely . . . and any

omission in explaining the Act (is J * . . a violation of the Act.
(RAB 89) (emphasis respondent' s) We find only that a consumer
reporting agency violates Section 610 by advising consumers, ex-
pressly or implicitly, that disclosure cannot be obtained by tele-
phone.

Congress has enacted a statutory scheme to remedy practices
which were found to generate inaccuracy and unfairness in consum-
er credit reporting. The provisions concerning disclosure to the

consumer contained in Section 610 of the FCRA are integral to the
proper functioning of that congressional scheme. Respondent does

not deny that had it acted directly to preclude consumers from
exercising their rights under that section-specifically, their right to
obtain telephone disclosure upon filing a written request-it would
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have violated Section 610. We believe that the misrepresentations of

respondent' s employees that disclosure could only be obtained in
person at a branch office (ID 563-65) amounted to refusals to make
disclosure by telephone. As a direct consequence of these statements,
some consumers abandoned their efforts to obtain disclosure by
telephone and, instead , were left to seek disclosure by taking the
time to visit one of respondent's offces. (ID 563 , 566; Tr. 3481-
3578-79)

For consumers who are unable to visit one of respondent's offces,
the adoption of respondent's construction of Section 610 would

severely frustrate the fundamental purpose of the disclosure require-
ments, providing consumers a mechanism to discover, and correct
inaccurate information about them in a reporting agency s files. As
noted earlier, Congress, in enacting the FCRA, was concerned both
that access not be flatly denied, and that more subtle techniques not
be employed to achieve the same end. Congress intended to prevent
reporting agencies from building roadblocks between consumers and
their credit files. We cannot permit Section 610, the statute
roadblock-clearing provision , to become a source of the very obsta-
cles it was designed to eliminate. We, therefore , agree with the judge
that to "foreclose telephone disclosure is tantamount to refusing 
and violates Section 610 of FCRA." (ID p. 262)" (41)

Besides prohibiting respondent from misrepresenting to consum-
ers their rights to disclosure under the FCRA, the ALJ ordered that
when consumers make inquiry concerning disclosure, respondent
advise them that they have the right to disclosure and tell them how
to exercise that right. More specifically, the judge ordered that
respondent inform consumers of the means by which they may
obtain disclosure by telephone and supply any forms it requires
consumers to execute to obtain disclosure.
Respondent challenged the breadth of the ALJ's prohibition

against misrepresentations to consumers of their rights under
Sections 609 and 610. We wil instead prohibit only those misrepre-

60 Respondent note that, according to one ofthc commentators

while the FCRA is clearly a broadly rcm, dial measure , it should be equa!ly apparent t.hat the Act is the
product of compromise. Therefore, in interpreting the Act in marg"ina! cases, one cannot rely, without
qoestion , On the principle of liberal con trnction, Rather it. is necessary always to be aware of the definite
and intended limitations in the l"CHA' s scope and effect

Notp., p. 28 ,""pm, at 466 (footnotf omitted), Neverthele;s, whether Or not the FCRA is providp.d the liberal
I;onstruction normally accorded a remedial statute see SEC v. Capital Gains Research Bureau. Inc,. 375 S, 180,

195 (19(\:J); FT v. Mondel Bros., Int,

., 

59 V.s, 385, 389 (1959), the character of the statute is such that. we do not
beJieveit.should be const.rued so tehnically and restrictively as to eliminate the DC'xihility needed to effectuate its

remedial purposes The FCRA is designed to promote fairness , accuracy, and efficiency In this case- which we by

nO means consider "marginal" where the law creates a particular right , such as the right to receive telephone
disclosure , we believe it mu t logic,dly be read to preclude action that prevents the exercise of that. right.
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sentations demonstrated by this record , misrepresentations as to
consumers ' rights to obtain disclosure by telephone. Respondent has
not questioned the propriety of the affrmative relief ordered by the
judge. With some minor stylistic modifications, we wil enter the
affrmative order provisions which he proposed.

b. Suboffice Disclosure

Respondent concedes that it does not systematically provide
disclosure at its suboffices (C. Ans. 26)," but the ALJ declined (42)to

hold that this failure constitutes a violation of the FCRA. Suboffces
are located within a branch offce s territory, and, as the ALJ found
they "do not maintain full fie storage systems and do not have full
responsibility over their territories other than in producing reports

. . . .

" (ID 80) Complaint counsel, however, urge on appeal that
since disclosure would be feasible at some of respondent's suboff-
ices-those "staffed by at least one full time offce employee and a
person in a supervisory capacity" (CAB 19)-respondent must
provide it at those offces to comply with Section 610. We do not
agree.

Section 610 mandates disclosure "during normal business hours
and on reasonable notice." It does not, however, expressly address
the question of where , or at what level of a consumer reporting
agency s organization, disclosures should occur. Judge von Brand
made no findings to the effect that the absence of suboffce disclosure
directly or indirectly foreclosed consumers from obtaining inMperson
disclosure, and we are aware of no basis in the record for such a
conclusion. Moreover, we agree with the judge that respondent'
organizational structure is not the source of the flaws in its
disclosure practices. The purpose of the suboffice in respondent'
organization is to provide a centralized "pied- terre" where a small
number of field representatives can make and receive calls concern-
ing their investigations and, in some cases, get clerical assistance.

The statute also provides for disclosure to be made on the
telephone. We are satisfied that adherence to this statutory require-
ment together with systematic in-person disclosure at the branch
offces is adequate to afford consumers the ready access to their fies

" Thejudgefound that

faJ suboffce is generally removed from the metropolitan area , located in a small city or town. It is staffed by
one or more fieid representatives , and. in the cru of those having more than one field representative, (me 

them is designated 38 the supervisor. There mayor may not be part-time or full- time clerical personnel. In
some cass, the :;uboffice is located in t.he field representative s hOlne

. . .

. The nUr.ber of sub offces also
varies from time to time. No fies arc maintoined in 5uboffces.

TD;)69 (citations omitted)
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which Congress mandated , and that the ALJ was correct in refusing
to add systematic suboffce disclosure to that mandate.

Reinvestigation of Disputed Information

Section 611 requires reporting agencies to reinvestigate informa-
tion which is disputed by a consumer "unless it has reasonable (43)
grounds to believe that the dispute by the consumer is frivolous or
irrelevant." The reinvestigation must be conducted "within a
reasonable period of time" and if, after the reinvestigation, the
information is found to be inaccurate or can no longer be verified
the reporting agency must promptly delete the information. FCRA
Section 611(a). Section 611 includes several other protections
including a requirement that the reporting agency, at the request of
the consumer, notify past recipients of the report that information
has been deleted or notify them of the consumer s version of the

dispute. FCRA, Section 611(d).
Respondent provided its field management with detailed instruc-

tions on how to comply with Section 611. (ID 574-76) Despite these
instructions, which were, for the most part, consistent with the
statute, the record shows that, in a number of instances, respon-
dent' s employees have failed to reinvestigate items of disputed
information.

The ALJ ordered respondent to cease and desist from failng to
comply with Section 611's reinvestigation requirement but concluded
that there were too few instances of violations of other requirements
of the section to warrant imposition of an order prohibiting future
infractions. Respondent appeals from the judge s findings that it has
violated the reinvestigation requirement, and complaint counsel

appeal from his failure to prohibit respondent from engaging in
other violations of Section 611.

The ALJ found improper failures to reinvestigate in offices located
in widely separated parts of the country." Respondent acknowledges
that it did not perform reinvestigations in three of the cases cited by

., Notifications nccd only be sent to pcrsons who hllve received a consumer report for employment purposes
within the past two yeaTS afld persns who have received a consumer report for any other purposes within the past
six months. FCRA , Section 1J11(d)

., We agre with the ALJ's determination that respondent failed to reinvl'stigate the disputed information
cite in ID 578 , although we differ somewhilt with the ALJ' s analysis. The record shows that the consumer
dispute certain information in her report. ('fr. 1530 , 8061) This witness. whom the AIAf found creible on this
issue , also tetified that while she was told by respondent' R field representative that the information would be
reinvestigated , subseuently, she was told whrm she "tried calling them back and nothing had hilppened as yet
(Tr. 1506) that "he would be in touch. (ld. She went on to testify, "And I never did hear from him (Jd.) 

assume the field representative s promise to "be in touch" was more than the classic "Doo t call us, we l1 call you

and that he intended to notify her on completion of the reinvestigation, Thl' consumer s unrebutted testimony that

she received no such notification , the absence of any explanation in this record of the failure to notify her, and the

lack of any evidence that the promised reinvestigation was completed compels us to affrm the ALJ.
determination that respondent breached itBduty to reinvestigate.



1078 FEDERAL TRADE COMMISSION DECISIONS

Opinion 96 F.

the ALJ. It asserts, however, that in each of these instances, it was
not required to reinvestigate, becausp it had reasonable grounds to
believe that the dispute by the consumer was frivolous or irrelevant.
(RAB 92)(44)

Equifax characterizes as frivolous a consumer s dispute as to a

report it had prepared for an .automobile insurer which concluded
from information in the file that the consumer "shows a poor driving
reputation in the area." (ID 581; CX 332A-B) The insurer had
refused to issue a policy because of respondent's report, and the
consumer had subsequently made two visits to respondent's office,
during the course of which he disputed the information on which the
conclusion had been based and furnished a list of references who, he
believed, would attest to his good driving habits. Respondent first
contends that the consumer s dispute was frivolous because on his
first visit to respondent's offce the consumer had not disputed
certain adverse items in the report concerning his driving habits
and, as to one item, had only raised an issue of "semantics " by

challenging the report's conclusion that he was a bad driver. (RAB
92) The ALJ, however, correctly found that a factual dispute was
clearly raised by the statement of dispute and reference list which
according to respondent, the consumer supplied at the second
meeting. (ID 581 n.222) In any case, respondent failed to reinvesti-
gate any of the disputed information, even that which the ALJ
properly found the consumer had challenged at the first meeting.

Respondent also argues that the dispute was frivolous, and no
investigation was necessary, because respondent had already inter-
viewed two of the individuals on the consumer s list of references
when it prepared the initial report. Section 611(a), however, provides
that " (t)he presence of contradictory information in the consumer
file does not in and of itself constitute reasonable grounds for
believing the dispute is frivolous or irrelevant. " (45)

We are unconvinced by respondent' s attempts to belittle the
disputes of other consumers;64 In our view, a reporting agency may

.. Respondent characterizes another dispute as rrivolous because the consumer assert.ed t.hat verything in his
file , exce'pt his name and address, wa. incorrect but refused to specify further the items he disputed. The AI..
found , however, that t.he consumer did specifically challenge certain items of information, (ID 579) In any case, at
least where , as h.ue , t.he file is not extensive , we c;mnot see how the dispute can properly be regard"d as frivolous
rnere!ybecausetheconsumerassertsthateveryt.hinginthefieisinaccurate.

In such cases, the reporlinli agency may properly encourage com;umers to ident.ify the particular portions of
t.heir files which tb"y dispute and point out to them that specific identification may help expedite the
reinvestigation. Moreover, even if the consumer purports to dispute the entire file, the agency need. not
reinvestigate those items as t.o which it reasonably believes the disputes are frivolous or irrelevant. For examp!e
this consumer s file induded some information-such as the date on wbich the consumer was interviewed-about
which "ny pl1rporwd dispute was almost certainly irrelevant or frivolous. On the other h"md, where the fie is
extensive and contains many items which cuuld be disputed , it would not appear to be' inconsistent with Section
1;1I(a) for the agency to require that the consumer identify the items he Or she disputes and conclude from the
consumer'.s refusal t.odoso that tbe purporLed dispute is frivoloo s

(Continued)
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not properly conclude that a dispute is " irrelevant" (46)unless it em
conclude that the disputed information is not adverse, that is
information which may have, or may reasonably be expected to have
an unfavorable bearing on a consumer s eligibility for credit

insurance, employment, or other benefit. See note 9 supra. A dispute
over information which might reasonably be expected to harm a
consumer simply cannot be " irrelevant."

Nor do we see how a reporting agency may properly conclude that

a dispute is "frivolous" unless it is clearly "beyond credulity" or

made in bad faith. Cf NLRB v. Lucy Ellen Candy Diu. of F 

Laboratories, Inc. 517 F.2d 551 , 555 (7th Cir. 1975); Dickinson 

French, 416 F. Supp. 429, 432 (S, D. Ala. 1976); Boruski v. Stewart, 381

F. Supp. 529, 533 (S. NY 1974). Relevant factors under this
standard include whether the dispute is repetitious of earlier
disputes a.lready reinvestigated. whether it is clear that reinvestiga-
tion would not reveal information contrary to that contained in the
original report, or, perhaps, whether the dispute has been raised
only for the purpose of harassment.

The statutory "frivolous or irrelevant" standard for dispensing
with a reinvestigation may be seen as similar to that applied by the
courts in deciding whether a claim need not be tried because there is
no genuine issue as to any material fact." As one court has put it

the standard must be met with such "clarity as to leave no room for
controversy and that the other party is not entitled to recover under
any discernible circumstances. Nathanson v. United States, No. 79-
2013, slip op. at 8-9 (8th Cir. Aug. 12, 1980), In view of the
importance of the reinvestigation requiren19nt to the statutory

scheme, the "frivolous or irrelevant" exception should also he
construed suffciently narrowly that doubts are resolved in favor of
reinvestigation.

Respondent has also proposed that we read two more exceptions
into Section 611. The ALJ properly found that, upon obtaining
disclosure, a consumer disputed the accuracy of her report and also
informed one of respondent's employees that she intended to

undertake some follow-up research herself (ID 582)- a not unlikely

reaction in light of the fact that she was not informed that a
Respondent justifies i1p failure to rcinvest.ig:Jte a third ca."€ becflise it deemed thc disputed information to be

irre!emnt. After he was informed by his inSllrer that his premiums were being increased un the basis of a report
pp!ied by r%pondent (Tr, ; J42), the consumer obt-ained disclosure of his report and disputed two items

concerning his financial affairs. (lD 580) Hespondent asserts that its offce manl1ger had rensonab!e ground to
believe t.hat t.he insurance premiums were being increased becaos€ of other information in the report which the

consumer did not dispute (RRB 42) Respondent.'s duty to reil1'vcsligate , however, was not limitcd to infnrmation it.

reasonably hf'lieved to be relevant to the den;;:1 of a partkuli! benefit The report labeled the consumer
finances s II "signi!1cant'. feature. (CX 1,38A) A long as it remained in the consumer s fie, ..he information

couldbeusedbYHnot.hercust.omertodenyabcncfit and thereforc shol'ldhavebeenreinw. st.igat,.d
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.nvestigation would be conducted. (Id. Respondent argues that "
is reasonable to defer any action on reinvestigation until (the
msumerJ returned or responded." (RAB 92) The statute, however
,quires that the reporting agency promptly reinvestigate disputed
1formation unless the dispute is irrelevant or frivolous. Reporting
Lgencies, not consumers, are responsible for reinvestigations and,
lCcordingly, may not avoid, or postpone, conducting reinvestigations
an the expectation that consumers wil do their work for them.

In another instance, respondent claims that it was under no duty
to reinvestigate because the consumer had stated that he intended to
sue. Respondent argues that it "can certainly conclude that a
consumer has waived his right to a reinvestigation ' . . when the

consumer states that he is going to sue," (RAB 93) (47)Even assuming
the statute permits the consumer to waive a reinvestigation of
disputed information, respondent has not explained why a threat to
litigate would amount to a waiver, as opposed to a forceful assertion of
the consumer s right to have challenged information reinvestigated

and corrected. Nor do we believe that the prospect of litigation renders
a reinvestigation pointless, as assertd by respondent. Although the

purpose of a reinvestigation is clearly to resolve the differences

between the consumer s understanding of the facts and those con-

tained in the fie, we cannot agree that "(i)f the consumer is going to
sue in any event, conducting a reinvestigation is ' baseless ' since the
consumer has made it clear that the dispute cannot be resolved in that
manner and the reinvestigation would be purely an academic exercise.
(RRB 42) The statutory purpose of the reinvestigation reuirement is
to encourage the correction of errors rather than to discourage

litigation, and the reporting agency s ability to remedy error is not
foreclosed by the prospect of litigation concerning the accuracy of the
fie.

We are not persuaded by complaint counsel that we should
broaden the ALJ's order to prohibit violations of Section 611 other
than failures to reinvestigate.

Reporting of Obsolete Adverse Information

Section 605 of the FCRA generally prohibits consumer reporting
agencies from reporting any "adverse item of information which
antedates the report by more than seven years." This prohibition
reflects a determination by Congress that it would be "unfair to
burden a consumer for life" with adverse information when the
consumer "has improved his performance." S. Rep. 91- 517, supra, 
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4. The complaint alleges that Equifax has violated Section 605 by its
use of the following "stock sentence" in certain employment reports:

In compliance with the Fair Credit Reporting Act , no additional information can be
reported from this former employer covering employment experience prior to seven
years ago,

Complaint 18(1). Respondent has stipulated that it is a "matter of
established procedure" to include this stock sentence in reports, or
otherwise to indicate that the FCRA does not permit the reporting of
such" information

, "

when respondent obtains adverse information
more than seven years old from a former employer

' . . .

" (CX

1445D) The stock language is not used if no obsolete adverse

information is discovered. (ID 272) The ALJ found that this selective
use of the stock sentence serves to "signal the existence of adverse
information in violation of Section 605. " (ID p. 229; see ID 272.) We
affrm.

Respondent does not assert that Section 605 prohibits only the
reporting of specific items of information. Such a reading of the (48)
statute, which would be consistent with ratifying the selective use of
the stock sentence, would produce an absurd result. As the judge
pointed out, it would effectively preclude the consumer from taking
advantage of the disclosure requirements of the Act and to challenge
the items with which he or she disagrees. (ID p. 230) However, even
though respondent does not make that assertion , it does challenge
the judge s finding of a violation on the ground that the sentence
does not, necessarily, indicate the existence of obsolete adverse

information.
It is clear, under the circumstances, that use of the stock sentence

signifies that the file contains adverse information. We are not
persuaded by respondent's argument that a violation depends on
evidence that employers actually interpret the stock sentence to
suggest the existence of adverse information that is over seven years
old, since we agree with the ALJ that it would be difficult to
interpret the sentence otherwise. Respondent further argues that
this position "ignore(s) the thrust of (its) contention" that " (a)n ' item
of information ' is not 'adverse ' (within the meaning of FCRA Section
605(a)(6)) unless likely to cause adverse action. " (RRB 23) We agree
with respondent's characterization of "adverse information" and
have adopted, in essence, the definition of "adverse information

.. Respondent ar es that a report that contains no mention of the nbsolete information is an .' artfully
ambiguous report(J thHt sek(sl to conceal the existence of unfavorable data." (RAB 52) Re pondent, however, could
simply inform its customers generally of the limitations impose by Section 605 or could include the boilerplate in
all its reports with an appropriate explanation that nO inference should be drawn from the language as to the
existence of advers information in the file.

3 36- 3 5 0 - 81 - 69
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contained in respondent's proposed findings. See note 9 supra; RPF
l(h). Regardless of how adverse information is defined, however
respondent effectively admits that the rationale for its use of the
boilerplate language is to communicate to the user of the report that
the consumer s file contains information which respondent believes
falls within the scope of Section 605(a)(6) as being both adverse and
obsolete and which respondent believes it cannot disclose under the
terms of that section. (RAB 52)

Finally, respondent challenges the scope of the judge s order which
bans all violations of Section 605. The ALJ found no violations of
Section 605 other than the "signaling" of obsolete adverse informa-
tion by selective use of the stock sentence. There is no evidence in
this record that respondent has included obsolete adverse informa-

tion, except for its use of the boilerplate language, and we are
unaware of anything in the record which would otherwise (49)

support the need for " fencing- " relief." Accordingly, we modify the
order to preclude respondent from signaling the existence of obsolete
adverse information by indicating in employment reports directly or
indirectly, through use of a "stock sentence" such as the one shown
on the record, the existence of adverse information which antedates
the report by more than the applicable period of time specified in
Section 605.

Use of Consumer Reports for Permissible Purposes

The FCRA is intended not only to ensure the accuracy of consumer
reports but also to protect the individual consumer s right to privacy.
This latter purpose is articulated in Section 602(a):

There is a need to insure that consumer reporting agencies exercise their grave

responsibilities with fairness , impartiality, and a respect for the consumer s right to

privacy.

The most important of the sections promoting the privacy of
individual consumers is Section 604 , which severely restricts the
circumstances under which consumer reporting agencies may dis-
close consumer reports to third parties." The complaint alleges that
respondent has violated this section by providing its customers with

.. Complaint counsel did not appeal from the ALJ's rcjection of the complaint al!egation that respondent
violate Sedion 605 by "furnishing ' . . photoopies of motor vehicle reports reflecting masked out or obliterate
driving violations which anteate the report by more than seven years , but which indicate the existence of said
obsoletcviolations:' (Comp!aint 18(2))

" If respondent chooses to use a st.ock sentence, it will be required to include an explanation that the language
is used regardless of whether obsolete information was discovered. This explanation will be nccessary to dispel the
inference which customeni will continue to draw absent an explanation , that use of the sentence signifies the
prescnce of advers information

.0 See note 2 supro.
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what it terms a "Voluntary Follow-Up Service." According to the
complaint, through this and other similar services, respondent, on an
unsolicited basis, submits to customers adverse information about
consumers as to whom previous reports have been furnished, even
though "respondent has no reason to (50)believe that it will be used
in connection with a business transaction such as the underwriting
of insurance. " (Complaint 16)

The complaint also alleges that, as a result of the manner in which
information contained in claim reports and consumer reports is
interchanged, respondent disseminates consumer reports in viola-
tion ofthe requirements of this section. (Complaint , 29)

Voluntary Follow-Up Service and Monetary Savings Plan

a. Voluntary Follow- Up Service

Until April 1974, respondent routinely furnished its customers

follow-up information on consumers about whom it had already
furnished a consumer report." Under this "Voluntary Follow-
Service," subsequently developed adverse information was supplied
to update a consumer report which had not identified a "risk or
hazard. " (ID 264 n.87) The complaint alleged, and the ALJ found
that the subsequent information constituted consumer reports which
respondent did not have reason to believe would be used for a Section
604 permissible purpose. We agree.
Respondent does not dispute that the Voluntary Follow-

ServiGe reports were consumer reports. It does contend, however
that it reasonably believed that the recipients of the information

would use it for a permissible purpose.
The parties and the ALJ seem to agree that the customer-

each case an insurance company could use the supplemental
information for a permissible purpose if the insurer had a policy in
effect with the consumer who was the subject of the report.
Moreover, the insurance company could clearly put the information
to a permissible use if, at the time it received the follow-up report, it
had not yet acted on the insurance application.

From this, respondent argues in its appeal that

(i)n light of the fact that the vast majority of report subjects do in fact qualify for and
receive insurance from the company that has (5I)ordered a report. . '" and the
further fact that voluntary information was reported only shortly after the furnishing

.. Respondent discontinued this service two months after issuance of the inst.ant complaint, Respondent'
decision to terminate thc service W'L hased, according to its Senior Vice President

, "

to somc cxt.nt" on the
pendellcy of the complaint. (Tr. 5187-88) See pp. 77- 78 infra

7. The informlltion might t.rigger an investigation by the insurer to determine whethcr the policy should be
rescinded. (Tr. 2678)



1084 FEDERAL TRADE COMMISSION DECISIONS

Opinion 96 F.

of the original report * . . , respondent surely had a reasonable basis for believing
that the report was being forwarded for a permissible purpose.

RAB 48.

We take this as a concession that in some cases the recipient of the
report would not have a policy in force at the time it received the
follow-up information." Nor do we understand respondent to con-
tend that in every case in which a policy was not in effect, the
recipient had yet to act on the consumer s application. Indeed, the
record shows that follow-up information was sometimes transmitted
a substantial time (up to 90 days or more) after the sending of the

initial consumer report. " (52)
The essence of respondent's argument, however, is that it had

reason to believe" the information would be used for a permissible
purpose because, in most cases, the insurance company either could
be expected to use the information to determine whether to grant a
pending application (the application which triggered the initial
consumer report) or had an insurance policy in force with the subject
of the follow-up report. We reject respondent' s understanding of its
obligation. The consumer reporting agency s belief that a report will
be used for a permissible purpose must be based on what it can
reasonably conclude the particular customer will do with the specific
information. Section 607(a) provides:

Every consumer reporting agency shall maintain reasonable procedures designed to
. . . limit the furnishing of consumer report to the purposes listed under section
604. These procedures shall require that prospective users of the information identify

themselves, certify the purposes for which the information is sought , and certify that
the information will be used for no other purpose,

These requirements, designed to prevent violations of Section 604,

" Indeed , in itBpropose findinlisoffact, respondent state

Insurance companies who Teeived voluntary information oometimes had a policy in force in connection with the
individual who was the subject of the voluntary fo!low.up and other time, did not * . . When the companies did

not have an insurance policy in force on an individual , the information was placed in an inactive fie or simply
discarded.

RPF 245 (citations omitted) (emphasis added)
" One of respondent's instruction manuals lIdvised field representatives that

(iJf, within 90 days from the date a (lifeJ report is submitte , protective information comes to our attention that.
might have a definite bearing rin the subject's insurability, the customer should be notified by wire. If more than 90
days have elapsed , then the Voluntary Information Report, Form 121 , should be U8(M1.

CX667Z-
Whether or not, as respondent claims, field representatives submitted information for voluntary follow-

purposes only to management personnel , who would decide whether to send the information to the customer (RRE
18), the manual makes it clear that it was company policy to forward voluntary information as much as 90 days
after an original report was submitted to the customer

Oth..r testimony indicates that voluntary follow-up information was transmitte a. long as six months after
the original report. See Tr, 4665, 5784-
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assure that the reporting agency will have at least some information
about how the particular customer wil use the information which it
seeks." These safeguards would make no sense if a reporting agency
could satisfy its obligation under Section 604 by assuming that
because most customers use such information for a permissible
purpose, so will any particular customer to which it proposes to send
a consumer report.

b. Monetary Savings Plan

Complaint counsel have challenged another program by which
respondent supplies unsolicited information about consumers to the
insurance companies who purchase its consumer reports. Equifax
calls this program, which was stil in use at the time the record (53)
closed, its Monetary Savings Plan. Under this program, respondent'
sales force transmits to customers information about the subject of a
previously prepared consumer report. This may be done if respon-
dent discovers that an event has occurred which would cause an
insurance company a loss and the initial report would have
permitted the insurance company to identify the risk and either rate
or decline the application. The parties agree that this additional
information has been supplied as a sales tool to demonstrate the
value of respondent's reporting service. The ALJ also found that
these follow-up reports are "consumer reports" and that respondent
has violated the statute by furnishing them to persons whom it has
no reason to believe intend to use the information for one of the
permissible purposes set out in Section 604.

The threshold question is whether the Monetary Savings Plan
reports are "consumer reports" within the meaning of Section
603(d), since it is only the furnishing of consumer reports for
impermissible purposes that is prohibited by Section 604. A consum-
er report is a communication bearing on any of the seven criteria
listed in Section 603(d) "which is used or expected to be used or
collected in whole or in part for" any of the purposes listed in Section
603(d) or Section 604. See note 1 supra. Thus, as we noted in Howard
Enterprises, Inc., 93 F. C. 909 (1979), Section 604 serves two
functions, the primary one being to establish the permissible uses of
consumer reports, and the second, to add content to the Section
603(d) definition of a consumer report. We also held that a report of
information " is used or expected to be used" for one of the purposes
enumerated in Sections 603(d) and 604 so long as it "could be used"

" The complaint did not allege, and complaint counscl do not assert , that rcspondent has failcd to comply with
607(a) by failing to obtain the certifications prescribf' by that section. We , therefore , do not find that any failures

toohtain certifications were , in themselves, vio!ationa of the stat ute
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for one of those purposes. Id. at 933 n. 9. See also Belshaw v. Credit
Bureau of Prescott 392 F. Supp. 1356, 1359-60 (D. Ariz. 1975).

Finally, we held that the residual category of permissible uses
included in Section 604-use by a person whom the reporting agency
has reason to believe "otherwise has a legitimate business need for
the information in connection with a business transaction involving

the consumer is limited to business transactions "between report
users and consumers acting as consumers." 93 F. C. at 933 n.

Use of information by customers to assess the value of respon-
dent' s services is clearly not one of the permissible uses listed in
Sections 603(d) and 604. It does not follow, however, that Monetary
Savings Plan reports are not consumer reports within the meaning
of Section 604. Even though these reports were not disseminated for
one of the permissible purposes, they were consumer reports so long
as they included information which was either "collected in whole or
in part " or which could be used by the recipient, for one of the
permissible purposes.

The record shows that Monetary Savings Plan reports at times
include information falling squarely within the definition of a

consumer report. Respondent's Senior Vice President testified that
Monetary Savings information would include information subse-
quently (51)developed for "the same type of report" as that originally
furnished the customer. (Tr. 5237) Respondent's Executive Vice

President likewise testified that the company would supply informa-
tion developed by a field representative during a subsequent
investigation in connection with a "different" report. (Tr. 5855)"
Consumer reports, that is, reports which are "used or expected to be
used or collected in whole or in part" for one customer for one of the
statutory purposes

, .

do not lose their status as consumer reports once
they are communicated to another customer for some other purpose.

. If they did, Section 604 would be drained of all meaning. Therefore,
because the Monetary Savings Plan reports are consumer reports
their dissemination for other than a permissible purpose violates
Section 604.

c. Order

Because of the limited nature of the violations we have found 
furnishing information to prior recipients of consumer reports who
presumably once had a permissible purpose for receiving the

information -we agree with respondent that the ALJ' s order should

" The witness was clearly referring to arJ investigation leading to a consumer report which had been requested
by adiffer..ntinsurancecumpany
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be narrowed. Rather than prohibiting respondent from submitting
consumer report information to any person it lacks reason to believe
will use the information for one of the permissible purposes, we wil
prohibit respondent from transmitting updated consumer report
information to customers which have received a previous report
concerning the same consumer except under the circumstances
listed in Section 604.

We will also delete the ALJ's requirement that respondent first
obtain a specific request for a follow-up disclosure. Depending on
how it is worded, the certification of purposes from the customer
required by Section 607(a) may be broad enough to encompass follow-
up information.

The certification, however, will not necessarily provide respondent
reason to believe" that the customer intends to use particular

follow-up information for a permissible purpose. Respondent'
Executive Vice President acknowledged that Equifax "has no way to
determine (how long it takes an insurance company to underwrite a
policy) because I would guess their work load and their systems and
so forth would vary from one customer to another and it would take
one company longer than another." (Tr. 5855) In some cases (55)
respondent may be able reasonably to assume that customers wil
use for a permissible purpose a follow-up report supplied a few days
after the original report was sent. The assumptions respondent may
reasonably make wil depend on the circumstances of the case and
its knowledge of the user s practices. Our order will only require that
respondent, before sending such follow-up information , have reason
to believe that the customer intends to use it for a permissible

purpose as set out in Section 604. Respondent may be able to obtain
this reason to believe simply by inquiring of the customer how soon
it intends to act on the application or whether, before acting, it wil
await the follow-up report. Respondent might also have reliable
general knowledge of the time it takes a certain customer to act on
an application , once the customer has received an initial report from
respondent.

Finally, respondent asserts that a prohibition against its dissemi-
nating "information obtained from newspapers or public records
would violate the First Amendment. (RAB 51 nA8) However
circulation of these items of information would be prohibited by our
order only if they are consumer reports within the meaning of
Section 603(d). Respondent contends, and it appears from the record
that they are not. We are unaware of any evidence which contradicts

" As modified , the order permitB disclosure under any of the circumstances liste in the section , rather than
only the circumstances listed in Section 604(3).
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respondent' s assertion that the news clippings and other public
record information disseminated in this program aTe not "used or
expected to be used or collected in whole or in part"" for one of the
permissible purposes listed in Section 604. FCRA , Section 603( d).

2. Interchange of Information between Claim Reports and Con-

sumer Reports

The complaint alleged that in the preparation of its consumer
reports and claim reports, respondent uses all of its fie information
interchangeably-it uses claim report information in the prepara-
tion of its consumer reports and consumer report information in the
preparation of its claim reports. The complaint further charged that
by these practices, respondent has failed to comply with various
provisions of the FCRA governing the preparation and dissemination
of information which is used or expected to be used in consumer
reports. (Complaint 28 and 29) During the course of the trial,
complaint counsel sought to establish that claim (56)reports become
consumer reports . when they are used or are available for use in
preparing consumer reports and that they are, accordingly, subject
to all the requirements of the FCRA pertaining to consumer reports.
The judge rejected this latter contention , and complaint counsel do
not appeal from the ALJ' s determination.

Instead, the ALJ held that Section 604 does not permit the use of

consumer report information in the preparation of claim reports.
Respondent' s challenge to the ruling is limited, principally, to a
contention that this theory of violation was not properly before the
ALJ. (RAB 94-95) We are doubtful about the validity of the theory
relied on by the ALJ and neither of the parties has adequately
briefed the issue. We also do not believe that the public interest
would be served by an order about which we entertain substantial
doubt. Rather than requesting further briefing, we conclude that the
public interest would best be served by our setting aside the ALJ'
findings on this issue.

IV. SECTION 5 CHARGES

A violation of any requirement or prohibition imposed by the
FCRA and enforced by the Commission constitutes an unfair 
deceptive act or practice in violation of Section 5 of the FTC Act.

,. Although employees were instructed to p!ace newspaper clippings in the fies (CX 1:J6.5Z-25), it does not
foJJow that t.he clippings which have been transmitted il part of the Monetary Savings Plan aTe "used or expected
to be used or collecte in whole or in part for" the purposes enumerated in Sections 603(d) and 604

We are not persuaded that follow-up information is necessarily a consumer report merdy because it is relevant
to a customer s assessment of the value of a consumer report. (ID p 226)
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FCRA, Section 621(a). The complaint in this case also challenged 
violations of Section 5 several alleged practices which the FCRA does
not address.

A. Misrepresentations
Reports

of Identity in Preparation of Consumer

The complaint alleged that respondent' s investigators have repre-
sented to those whom they interview, directly or by implication, that
they are agents or employees of the company to which the

consumer has applied for a benefit, such as insurance * . * and/or
(that) the information furnished by the consumer or others during
an interview, will be used exclusively by the company to which the
consumer has applied for a benefit. . . ." These practices, the
complaint alleged, are "unfair, false, misleading and deceptive in
violation of Section 5 of the Federal Trade Commission Act."
(Complaint , 'I , 6)
The judge found that, in practice, respondent's employees did not

always identify themselves as being employees of Retail Credit, in
large part, because the company name "sometimes confused consum-
ers and led to the impression that credit rather than insurance was
the reason for the investigation."" (ID 160-61; (57)ID p. 216 n.227)
Instead, according to the judge, field representatives identified
themselves to consumers by stating that they were "from

" "

with
calling for" or "conducting an investigation for" the insurance

company or other customer of respondent who had requested the
report, or that the interview was in connection with a particular
insurance application. (ID 162)"

The judge reasoned:

An introduction by a field representative stating that he was "from" or making
contact "for" an insurance company, that he was calling in connection with an
insurance application or a similar introduction unaccompanied by the disclosure that
he worked for Retail, had the tendency to create the impression that the field
representative was an insurance company employee or agent rather than the
employee ofa third party consumer reporting agency.

ID 163.

" There is also testimony on the record that, when respondent' s field representat.ives did not volunteer that
they were employed by Rl'tail Credit at the start of an interview , if pressed by the consumer for further
identification , they eventually gave Retail Credit' s namC and somet.imes produced company identification carda.

" Prior to amendments made in 1973, the company s Field Representative Manual stated that the name Retail
Credit should be used when interviewing the subject of a report, but also suggested that when the re'll1esting
company desired I1se of its name in the introdl1ction , then "the Field Representative should state that he is ' calling
for the X Insurance Company.'" (ID 159) The AI l correctly determined that this introduction "would
misrepresent , by implication , the identity of the caller if Retai! Credit were not mentioned. " (ID 159 n.54) The 1973
Manual instructed field representatives' to St3te their names and Retail Credit's name when interviewing the
subject of the report and both permitted and encouraged them to mention the name of the company requesting the
report, (ID158)
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The judge also determined that the identity of the interviewer is
material to the consumer. He based this determination on the
testimony of several consumers who either refused to answer the
interviewer s questions when they were eventually told that the
interviewer was a field representative of Retail Credit Company
rather than an employee or agent of the insurance (58)company. In
addition , he cited the testimony of one witness who might not have
answered the questions had the interviewer s true identity been
revealed. (ID 164)

The ALJ also found that respondent' s field representatives have
misrepresented the use to which the information they sought would
be put: that is, their actions implied that the information would be
used only by the customer, rather than being retained by respondent
for future use. However, he determined that this misrepresentation
was implicit in the field representatives' misrepresentations of

identity and did not premise his finding simply on "respondent'
failure to affrmatively disclose to consumers that it keeps a fie copy
(of the report) and may subsequently use it." (ID 165 & n. 57)
Accordingly, the order provisions only prohibit respondent from
representing, directly or by implication, that its investigative
personnel are agents or employees of the company to which the
consumer who is the subject of the report has applied for a benefit.

We affrm the ALJ' s findings and his order, as well.
Evidence of actual deception is not necessary to finding a violation

of Section 5. It is well settled that only the "capacity to deceive need
be shown. Trans World Accounts, Inc., supra; Charles of the Ritz
Distributors Corp. v. FTC 143 F. 2d 676 (2d Cir. 1944); see FTC 

Raladam Co. 316 U.S. 149 (1942).
In determining whether deception exists, the Commission may

rely upon its own first-hand evaluation of the evidence. Carter
Products, Inc. v. FTC, 323 F.2d 523, 528 (5th Cir. 1963); see FTC 

Colgate-Palmolive Co. , 380 U.S. 374, 391-92 (1965); ITT Continental
Baking Co., Inc., 83 F. C. 865, 954 (1973), modified, 532 F. 2d 207 (2d
Cir. 1976). "The Commission has the discretion to interpret the
meanings of various communications and 'the impressions they
would likely make upon the viewing public' . . . (and) (t)he
Commission may draw its own inferences regarding the likelihood of
deception based upon the representations before it. Trans World
Accounts, Inc. v. FTC, supra, 594 F. 2d at 214; see also Libbey-Owens-
Ford Glass Co. v. FTC 352 F. 2d 415, 417 (6th Cir. 1965); Stauffer
Laboratories, Inc. v. FTC, 343 F.2d 75, 78 (9th Cir. 1965)." We agree

,. Respondent argues that we should, nevertheless, follow the COllTSe we took in Leonard Porter, Inc., 

(CrJ//inuedJ
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with Judge von (59)Brand that the failure of field representatives to
identify , Retail Credit as their employer combined with their
assertions that the inquiries are " for" or "on behalf of" the
insurance company had the tendency or capacity to deceive.

Respondent' s objection to the judge s findings-that the initial
decision "does not establish by the preponderance of the evidence
that the alleged failure of field representatives to identify respon-

dent as their employer is material" (RAB 13)-is without merit.
Materiality is a matter which the Commission in its expertise may
infer. FTC v. Colgate-Palmolive, supra, 380 U.s. at 392. We do not
find it surprising that many consumers would be less willng to
answer a question if they believed that the information were going to
be made available for a variety of uses, in connection with insurance
credit, and employment applications, than they would if they
believed the information would be used in connection with a single
insurance application.

Respondent also challenges the ALJ's finding "that respondent
misrepresents by implication the use to be made of information
which it obtains during interviews when field representatives fail to
disclose the identity of their employer ' . . even though there is 

evidence that any field representative employed by respondent ever
made an affrmative misrepresentation that respondent does not
keep a fie copy of the report. " (RAB 14) Respondent asserts that this
finding erroneously assumes that

the average consumer is not only mistrustful; he or she is selectively mistrustful. He or
she (60Jsupposedly believes that respondent is riddled with dishonest employees and is
prone to disobey its legal obligations under Section 604 of the FCRA; yet he or she also
believes that insurance companies not only are the epitome of discretion and integrity
but wil never have any occasion to disclose the information to others,
RAB 14-15 n. 10 (emphasis in original).

We agree with the judge that at least some consumers who are
informed that they are being interviewed by someone "callng on
behalf or' an insurance company will likely be misled , as well, into
jo' C. 546 (1976). In that cas, the Commission held that testimonial evideoce by consumers was oeeed because
the Commission could not otherwise conclude whether respondent' s practices had the cspacity to deceive. This
caHe, however, raises no such unusual problems. It takes no further evidence to demonstrate that a statement by
some unknown caller to the effect that he or she is "calling for the X Insurance C.ompaoy," without any mention of
the person s employer- Retail Credit-would have the capacity to mislead the consumer into believing that the
caller WaR, iodeed

. "

from .' or "employed by" the imllrance company. The existence of corroborating evidence, such
as the consumer testimooy here, merely strengthens our conclusion, and the respond nt' s argument that the
evidence is not overwhelming in quantity is irrelevant.

.0 Repondent note that a number of present and former field representatives testified that they could not
recall ever having been asked by an applicant or oublide source if respondent maintained fie copies of report.
(E.

g., 

'fr. 359- , 12929 , 13175-76; Rl'i" 132(b)) However , other field representatives testified that consumers did
ask them whether reports were retained (Tr. 9183. 12454; RPF 132(c)), and more might have expressed interest if
they had not ben led to believe that it was a single insurance company which was seeking the information.
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believing the information which they supply wil be used solely by
that insurance company. Respondent, on the other hand, is in the
business of collecting and reporting information about consumers for
a variety of customers and, unlike an insurance company, can be
expected to-and does-retain information collected for one custom-
er for use in reports ordered by other customers.

We also note that, according to the ALJ,

(tJo a considerable degree , the failure by respondent' s personnel to identify themselves
was occasioned by the confusion engendered by the name Retail Credit when the

interview was in connection with an insurance investigation not involving credit

g..

insurance. To avoid the requisite explanations, respondent's field representatives
would omit the name of their employer. The incentive to engage in such practices has
been reduced by respondent' s name change to Equifax (Findings 160-61).

ID p. 216 n.227. Respondent argues that "the alleged potential for
confusion in the name 'Retail Credit Company' served as the
foundation for all of the findings and the rationale of the Adminis-
trative Law Judge with respect to paragraphs 5 and 6 of the
complaint " and that " (wJith the abandonment of this name by
respondent, the evidentiary basis and the process of reasoning
employed by the Administrative Law Judge can have no continued
validity. " (RRB 5) If we were persuaded that the only reason for the
misrepresentations was the possible confusion inherent in the name
Retail Credit Company, we would be inclined to doubt the continued
existence of a "cognizable danger of recurrent violation of Section 5"
under the standard set out in Kraftco Corp. 92 F. C. 416 (1978),
affd sub nom. SCM Corp. v. FTC, 612 F.2d 707 , 708 (2d Cir.

), 

cert.
denied, 49 U.s. W. 3245 (October 6, 1980).

The deceptions, however, in at least some instances, went far
beyond anything needed to alleviate confusion over respondent'
name-confusion , we might add, which respondent was not at all
eager to avoid in its conduct of the indirect interviews (6lJdescribed
below. We, therefore, conclude that, even with the abandonment of
the name Retail Credit Company, there remains a cognizable danger
of recurrence of the violation.

Finally, principally in connection with this complaint allegation,
respondent argues that the FCRA limits the scope of Section 5 with
respect to consumer reporting agencies. In this regard, respondent
asserts:

The procedures utilized by consumer reporting agencies with respect to the acquisi-
tion, retention and use of fie information have been sanctioned and regulated by
Congress through the FCRA and cannot constitute an unfair trade practice under
Section 5 , absent a violation of the provisions of the FCRA or absent an affrmative
misrepresentation.
RAB 17 (footnote omitted).
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Respondent notes that its challenge extends "only to those
paragraphs of Count I (of the complaint) directed to the acquisition
retention , and use of information by respondent, matters that have
been specifically considered by Congress and regulated in the
FCRA. " (RAB 17 n.12) Respondent states further that while the
FCRA does not preclude all applications of Section 5 to consumer
reporting agencies, it does preclude all such applications " (w)ith
regard to issues that were ' . . brought to Congress ' attention
during deliberations on the FCRA . . 

. .

" (RAB 21) Finally,
however, having said all of the above, respondent seems to limit its
preemption argument to "two issues that have overriding impor-
tance in connection with assumptions underlying the Initial Deci-
sion: (a) the extent to which fairness precludes the very act of
retaining information about consumers for later use; and (b) the
extent to which fairness requires that consumers be given advance
notice that the information they reveal wil be acquired and retained
by a reporting agency." (RAB 21) As to those issues, respondent
claims that "the FCRA and the FTC Act are definitely in pari
materia and the later, more specific enactment is controlling. " (RAB
21)

We have not found that any practices sanctioned or even ad-
dressed by the FCRA violate Section 5. Rather, we have found that
certain practices not treated in the FCRA have the capacity to
mislead. As respondent points out, the FCRA effectively recognizes
the validity of consumer reporting agencies ' use of certain types of
procedures in connection with consumer reports (e.

g., 

interviews and
retention and reuse of information), Respondent, however, does not
explain why the fact that Congress has enacted some provisions
concerning acquisition, retention and use of information by consum-
er reporting agencies immunizes from Section 5 all other related
practices. (62)

There is no evidence that Congress, in enacting the FCRA
intended to immunize the kinds of unfair or deceptive practices at

, issue in this case. See generally L. Heller Son, Inc. v. FTC 191 F.
954, 956- 57 (7th Cir. 1951); Perpetual Federal Savings and Loan
Ass n, 90 F. C. 608 , 656 n. 14 (1977). Nowhere does the statute or its
legislative history suggest an intent to condone deceptive practices in
connection with the sanctioned activities of a consumer reporting
agency. Respondent concedes that the FCRA does not preclude all
possible applications of Section 5 to consumer reporting agencies
and it concedes, as well, that Section 5 reaches "affrmative
misreprcsentations. (RAB 17 & n.12) We can see no justification for

33G- 3450 - 81- 70
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respondent' s distinction between "affrmative" and implied misre-
presentations, as both are reached by Section 5.

Even if, however, respondent's distinction were adopted here, this
record contains evidence of "affirmative" misrepresentations suffi-
cient to meet respondent' s test. In any case, we do not premise our
findings on either of the theories which respondent claims is
foreclosed by the FCRA: "the very act of retaining information about
consumers for later use" or the failure to provide consumers with
advance notice that the information they reveal wil be acquired

and retained by a reporting agency" is unfair. We simply find that in
conducting its activities as a consumer reporting agency, respondent
has engaged in a practice which deceives or has the capacity to

deceive the consumer, and which , therefore, violates Section 5.8
We believe that the violation wil be cured by a simple provision

prohibiting respondent' s field representatives from misrepresenting
directly or by implication that they are agents or employees (63)of
the company to which the consumer who is the subject of the report
has applied for a benefit. There is no evidence to suggest that if
Equifax employees comply with the order as proposed by the judge
their actions will have a tendency to mislead consumers either as to
their identity and that of their employer or as to the intended use to
be made of the information." We therefore see no need for the
additional prohibitions and affrmative disclosures proposed by
complaint counsel. (64)

B. Indirect Interviews and Misleading Medical Information Autho-
rizations

The judge sustained the complaint allegations that (1) respon-
dent' s investigative personnel, in the course of preparing claim

" Respondent also argues that ..(t)he i1l pari malerw. principle dictates that, in the instant case, the Ii"TC Act

must not be interpreted without regard for the lines Congrefi drew when it pa. sed the l"CRA particu.larly in a
situation where Congress declined 10 prouirk the Commission Wili the power to issue ret:ulations having the furce
and erred uflaw (footnote omitt.dJ, " (RAn 20) (emphasis in original) As we have already stated , however , Congrc&G

had indicated no intent 1.0 condone Or immunize rrom Section .' deceptive practices in connection with the other
legit.imate activities or a consumer rcporting agency. Moreover, regardless of whatever authority the Commission
may have to promulgate trade regulation rules under Setion 5 covering the credit reporting industry, here. we arc
simply construing the FIC Act in the course of an adjudication.

" Complaint counsel urge us to go beyond the findings of the ALJ and to det.p.rmine t.hat, wholly apart from
the misrepresentations of identity, respondent' s " failure to disclose to consumers that (it.j will mtain information
for future reference has the tendency to mislead consumers a. to a material fact:' (CRR l!) Therefore . they argue

the Commissi"n should order respondent affirmatively to disclose " not only its identity, but also the nature of its
operation and its pract.ice of retaining fie copies of reports for future reference

. . '

(CRE21)
As note in the text , the ALJ correctly found that " rt)he record fails t.o show that respondent affrmat.ively

misrepresented that it did not keep file copies of the reporL or that information furnished during an interview
would b.. used exclusively by the company to which t.he consumer had applied for a benefit !juch as insurance. " (lD
p. 215) Complaint. counsel have not shown that , absent t.he misrepresentations of identity which our order ",ill
prohibit , the failure of re8pondent to make affrmativp. disclosure as to the ret.ention and future use of t.he
informat.ion gained from interviews hy its field staff would render the interviews decept.ive under Section 5.
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reports, have used deception to induce claimants to participate in
interviews; and (2) respondent has obtained medical information
about consumers from physicians and other medical personnel
without proper authorization. Although he found that both practices
violate Section 5, he determined that changes in respondent'

procedures have obviated the need for an order addressed to the

latter practice and that, in any case, the McCarran-Ferguson Act
bars the Commission from ordering any relief. 

Respondent appeals from the findings that it has violated Section
, and complaint counsel appeal from the judge s failure to order

respondent to cease and desist from using the challenged procedures
in the future.

The Indirect Interview

Until 1966, respondent instructed its employees to use a "pretext"
in their attempts to obtain information from third-party claimants
that is, persons filing a claim against someone else s insurance

company. Investigators might, for example, represent to the claim-
ant that they were "looking for a person (they) believe(d) that

resided in the neighborhood, (and ask whether the claimant) had
ever heard of that person." (ID 168 & n.59) The primary purpose of
these contacts was to afford the field representative an opportunity
to observe the physical condition of consumers who had fied claims
for personal injuries. The pretext was designed to encourage
individuals who might otherwise be uncooperative to participate in
the interview and, of course, permit respondent's employees to

observe their condition. Respondent does not challenge the ALJ'
findings that these procedures were unfair or deceptive (ID 167-75),
and we affrm those findings.
In 1966 and, again, in 1971 , respondent modified its method of

obtaining information from third-party claimants. Field representa-
tives were instructed in 1966 to "give the name 'Retail Credit (65)
Company ' and indicate that (they were) making inquiry, ostensibly
for credit purposes." (RX 651A) They were to complete a form
bearing the title "Credit File Audit" (RX 651B), which "was designed
so that when seen by the interviewee ' . . it would give the

impression that the investigation being conducted was a credit
investigation

' . . .

" (ID 172) In 1971 , respondent replaced the
Credit File Audit" form with a "Personal Interview" form (RX

u Respondent has raise the McCarran.Ferguson Act exemption only with respet to these two alleged
violations.

" We also understand respondent to acknowledge that misrepresentations were made in connection with the
proceture used until 1971 (the "Credit File Audit" approach) (RAE 23 n, 22), despite its assurtion that this
interview technique did not violate Setion 5 standards. (RAE 22 n. 21)
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575C), which the claimant was allowed to "handle . . . if he (were)

so inclined. " (RX 119V) If the claimant asked the field representative
the purpose of the interview, the representative was to state that he
or she was not permitted to divulge the purpose or the source of the
request. Employees were instructed that "(iJt is imperative that our
approach not include any misrepresentation. " (ID 176)

The ALJ correctly decided that the changes initiated in 1966 and
1971 did not strip the indirect interviewing technique of its decepti-
veness. The 1966 procedure clearly involved representations to
claimants that credit checks, rather than claim investigations, were
being conducted. The 1971 procedure involved more subtle misrepre-
sentations of the purpose of the investigations.

The ALJ found that the "Personal Interview" approach, "while
not involving affirm tive misrepresentations," when used in con-
junction with the Retail Credit Company name, "was likely to lead
the consumer to believe the purpose of the interview was to obtain
credit information, rather than data about the health and activities
of a claimant in an insurance claim." (ID 179)
Respondent contends that the ALJ's finding wil not support an

order because of its abandonment of the name "Retail Credit

Company." (RAB 23 n.23) We agree that whatever the former name
Retail Credit" may have signified about the purpose of the

investigation is certainly not implied by the name "Equifax Inc.
We nevertheless find that the form itself has the capacity to

mislead. The form asks questions which to many consumers would
seem more relevant to a credit check than to a claim investigation.
While responses to the questions might, in some cases, be relevant to
the disposition of a claim, we find that the questionnaire, as written,
has the capacity to deceive consumers into believing that they are

the subject of a credit investigation." Moreover, (66Jthere can be no
doubt of the materiality of the deception , that, but for the deception
third-party claimants would be less likely to speak to the interview-
er.

., The form also Beeks information which would seem relevant to an employment or other consumer or

business report deHincd to elicit information about the individual's finances and his or her standing in the
community.

.. As to respondent's argument at RAB ~4, we do not rely on witness Murray s te timony ('r. 9596.97) but
tcad bas our finding as to the mi leading nat.ure of the "Personal Interview" approach on our examination of

the intcrvi..w form. Nor, contrary to the ALJ (ID 178), do we make any finding that respondent intended
consumers to be misled about the purpose or the "Personal Interview,

Respondent notes that the Privacy Pmlection Study Commission hBJ criticized the use of the "pretext"
interview , which it defined as one in which the interviewer " (1) pretends to be someone he is not; (2) pretends to
reprl!sent somcone he does not; or (3) miSTl'prcsenL t.he true purpose of the intervi(,wer. Mere silence on aoy or all
of these points would not normally coostitute a pret.ext interview, " U.S. Privacy Protetion Study Commission

upra p, 26, at 190. Respondent, however, can take litt.le comfort from this language , as the "Pernonal Interview
approach has involved misrepresentations, as opposed to mere silence, about the purpose of the interview
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Acquisition of Medical Information

The complaint alleged that respondent has obtained medical
information from physicians and other medical personnel on the

basis of medical authorizations, signed by consumers, which misre-
present that the information would only be used by the insurance

company to which the consumer executed the release when, in fact, a
copy of the medical information is retained in respondent' s fies and
is sometimes used in the preparation of subsequent reports for other
customers. (Complaint 11-13) The ALJ found a violation, based
on his conclusion that the authorization forms

would not put the consumer on notice that disclosure would be made to a third party
consumer reporting agency which , for a portion of the relevant period , kept copies of
such reports in its fies and which could use such data in connection with unrelated
transactions for which no authorization had been given. Consumers signing such
authorizations did not give informed consent to the disclosure of such information to
respondent.
ID 255. (67)

Respondent obtains medical information from physicians, hospi-
tals, and clinics in connection with its Underwriting Medical History

UMH") report and also certain claim reports. In the case of the
UMH reports, the signed forms by which applicants for insurance
authorize the release of their medical records are generally provided
to Equifax by the insurance company. The language of the authoriza-
tions has varied. Some have authorized disclosure of information to
respondent by name-the ALJ found that respondent has encour-
aged the use of such forms-while others have authorized the release
of information to the "bearer " to the named insurance company, its
representative" or its "agent," or simply to the named insurance

company. (ID 228; see RPF 2l9(a).
In the case of claim investigations, respondent usually obtains

authorization directly from the claimant and, in those cases, it uses
its own form which expressly authorizes it to receive medical
information about the claimant. (ID 229) Insurance companies.

however, sometimes obtain authorizations from claimants and then

furnish them to Equifax, and some authorize disclosure to a named
insurance company or its "representative. " (Tr. 10650)

Whether these authorizations are misleading, or whether consum-
ers have not provided informed consent to the disclosure of medical
information , depends on whether the information has actually been
used in a manner consistent with the language of the authorization
forms which they have signed. When the UMH service was first
instituted , the company retained copies of UMH reports in its
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regular alphabetical fies and, although field representatives were

instructed not to quote from a UMH report in a subsequent
underwriting report, they could use the information as a " tip," that
is, as a lead to assist them in the conduct of a new investigation. In
July 1972, however, it became respondent' s practice to retain copies
of UMH reports for only 90 days" and in November 1973, respondent
adopted the policy of destroying fie copies as soon as the supervisor
determines that the report has been properly prepared. (ID 237-39)

As the judge found, in securing medical information for UMH
reports, respondent now performs a "courier" service. (ID 227)

The filng procedures for medical information gathered in connec-

tion with a claim report have also changed. Before May 1974 , claim
reports were placed in the regular alphabetical fies and medical

information in these reports could be used as a "tip" in a subsequent
investigation, Respondent also permitted disclosure in a new report
that a prior claim report had been made together with the name of
the doctor and hospital, and the dates and causes of (68Jany hospital

confinement. Beginning in May 1974 , new claim reports were placed
in separate fies and previously prepared reports were to be pulled

from the regular fies and placed in the separate claim files. In
December 1975, respondent instructed its staff not to retain medical
information obtained in connection with a claim report. Instead
medical information was to be recorded on a separate form attached
to the claim report and all copies of the medical attachment were to
be destroyed once the report was mailed to the customer. (ID 240-44)

Because of the changes in respondent' s procedures, and the limits
imposed by the McCarran-Ferguson Act on our authority, we wil
not decide in this case whether an authorization can be valid only if
the patient provides " informed consent" and, if so, what it takes for
the consent to be informed. We do find, however, that so long as it
was respondent's practice to retain for future use health information
obtained pursuant to a signed authorization , those forms which
authorized release to a named insurance company, without disclo-
sure that the information would also be released to a reporting
agency, had the tendency to mislead consumers into believing that
the information would be released only to the insurance company.
Forms which authorized release to a "representative" or the
bearer " again without disclosure that information would also be

used by respondent, at least implied that disclosure would only be
made to someone acting solely on behalf of the insurer. Consumers

" The copies were retained in case the original was lost, either in themai! or by the customer, and to assist. in 

respondin to questions ahout billng, and were not tu be used in the preparation of ot.her reports On the com;umer.

(ID238)
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would tend to infer from the language, and would be entitled to
assume, that their authorizations would not be used by a reporting

agency to obtain sensitive medical information which it would then
be free to retain for future use. 1I1I

Moreover, the materiality of the misrepresentation is self-evident.
It is obvious that consumers wil be more likely to authorize release
of medical records if they have been informed that the information
will be used for a single purpose-the underwriting of a single
insurance policy or adjustment of a particular claim-rather than
for an undetermined number offuture uses." (69)

The forms were generally no longer misleading, however, once It
became respondent's practice not to retain medical information for
future use. Once respondent, in collecting medical information , acted
only as a courier for the insurance companies, it was in fact no more
than an agent. or representative, of the insurer.

McCarran-Ferguson Act

a. Business of Insurance

The ALJ determined that the acts and practices he found unfair or
deceptive are excluded from our authority by the McCarran-Fergu-
son Act because they are the "business of insurance. "91 We agree
with the ALJ that the methods by which respondent collects (70)

.. It is immaterial that, in some cases, the mislellding forms were prepared , and signatures were obt.,-,ined , by
insurance companies. RespOndent, by its use of these forms to gather medical information and its subseuent
retention of the informat.ion for uses which were not authorized by the consumer, participated in the deception.
Indeed, it was respondenCs retention and subsequent use of the information which made the insurance companies
authorization forms deceptive.

.. On the propriety of basing findings of deception and materiality on the exercise of tlH Commissioo
expertise seepp. 58-59supm.

In challenging the ALJ' conclusion that consumers did not provide informed consent to the release of medical
information to a consumer reporting agency, respondent contends th"t " (t)he release of medical information
pursuant to an authori7,ation is the act of a physician" and that "to find unfairness by n:sponrknt the
Administr'Ctive Law Judge has to draw the further inference . . . that respondent should have been aware ' of
the "fact' (not established by evidence in the record) that its customers obtained authorizations given without
informed' consent. (RAB41)

As noted earlier, oUr finding rlOfS not turn on any failure to provide "informed consent" but instearl On the
deceptive nature of the authorization forms. Complaint coonsel were under no burden to show that the deception
in these forms was never rcmedied by additional disclosures furnished by insurance companies or physicians.

00 While forms which authorize disclosure to a named insurance company may have been misleading, we are

not persu..ded that any deception was material.
" The McCarran- erguson Act provides in relevant part

No Act of Congress shall be construed to invillidate , impair , or supersede any lsw enacted by any Statc for
the purpose of regulating the business of insurance, or which imposes a fee or tax upon such business
onless such Act specifica!ly relates to the business of insurance: Provided, That after June 30, 1948

, . . .

the Sherman Act, . . . the Clayton Act . . . and the Federal Trade CommiHSion Act, liS amended. . .
shall be applicable to the business of insurance to the extent that such business is not regulated by State
Law.

lSILSC 1012
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information for insurers are immunized from Section 5, but only to
the extent the information is collected for use in connection with the
underwriting or spreading of an insurance risk. When , as in the past,
information has been collected for a variety of uses, clarity of
analysis requires that we distinguish between collection of informa-
tion for business of insurance uses and collection of information for
non- insurance uses.
The McCarran-Ferguson Act renders the federal antitrust laws

and the FTC Act inapplicable to the business of insurance insofar as
such business is regulated by state law and is not subject to the

boycott" exception in Section 3(b) of the Act. In creating the

exemption

Congress was concerned with the type of state regulation that centers around the
contract of insurance * . . . The relationship between insurer and insured, the type
of policy which could be issued, its reliability, interpretation, and enforcement-these
were the core of the " business of insurance. ,.

SEC v. National Securities, Inc. 393 U.s. 453, 460 (1969). " (TJhe
underwriting or spreading of risk is a critical determinant in
identifying insurance. Group Life Health Insurance Co. v. Royal
Drug Co. , Inc. 440 U.s. 205, 213 (1979).

Decisions whether to grant an application for an insurance policy
aTe the essence of "the underwriting of * * * risk." No part of an
insurance-related transaction could be mOTe within the core of the
business of insurance. The adjustment of claims is likewise at the
core of the "business of insurance," as it bears directly on the

interpretation and enforcement ofthe insurance policy" (71)
Complaint counsel properly acknowledge that a firm need not be

an insurer to be "in the business of insurance. " (CAB 56)" See also

" Although .. (t)he primary elements of an insurance contract are the spreading and underwriting of a
policyholder s risk Royal Drug Co.. supra 440 V,S. at 211 (emphasis added), we are not persuaded by complaint
counsel of the materiality of the fact that " to the extent that the indirect interview was used in connection with
investigations of third party claimants. . . , the information furnished in the report would be used in connection
with a claimant who was not a policyholder." (CRH 42) We cannot see how the determination of a claim submitte
by a third party is any jess the business of insurance than the resolution of a claim made by the policyholder. &e R
Keeton Insurance Law 1.2(a) (1971) ("Insurance is an arrangement for transferring and distributing risk. It is an
arrangement under which one (called an insurer) contracts to do omething t.hat is of value to another (u. ually
alted an insured but sometime.. called a beneficiary) upon the occurrence of a specified harmful contingency. "

(emphasi added) (section cite jn Royal Drug, supra 440 U.S. at 211). The insurer s payment to a third-part.y tort
claimant involves the "spreading . . . of a policyholders risk:' and directly henefits the policyholder . since it
satisfies a claim which might otherwise have ben made against the policyholder

Royal Drug, of cours, affrms that not all insurer activities that ultimately affect the insurer s costs in settling
claims, and the level of its premiums, are part of the busine&S IJf insurance. In so doing, it raises but does not
resolve the complex policy and factual issues involved in the process of defining the outer limit. of the business of
insurance. Since this case involves practices that clearly constitute the business of insurance, we need not reach
those definitional Questions here or attempt to identify a bright line dividing an aspects of the busines of
insurance from those activities which do not sO Qualify.

" Complaint counsel's acknowledgment is ful!y consistent with Royal Drug's holding that the Act exempts the
business of insurance" rather than the "business of insurance c ompanies:. 440USat232-33.
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Providence Washington Ins. Co. 89 F. C. 345, 401 (1977). It follows
that an insurance company s election to contract with a non-insurer
to gather information it deems important to its determination
whether to underwrite a risk or to grant a claim-an activity which
if performed by ' its own employees, could only be viewed as the
business of insurance-does not, by itself, alter the coverage of the
McCarran-Ferguson Act exemption.

We also observed in Providence Washington, however, that
(w)here (McCarran-Ferguson Act) protection is sought for the

activities of non-insurers, we think it especially critical that the
transaction(s) in question be analyzed with precision, to ensure that
the mere involvement of an insurance contract is not used to confer
blanket immunity upon a wide range of activities (72)that are not
the business of insurance. Id. at 401. See also Peacock Buick, Inc., 87

C. 379, 381 (1976), afrd, 553 F. 2d 97 (4th Cir. 1977).
Accordingly, the collection of information for use in both McCar-

ran Ferguson insurance transactions and non-insurance transac-
tions cannot be said to be only the "business of insurance;
moreover, the fact that the information is collected primarily for use
in insurance transactions is insufficient to deprive the Commission
of authority to reach the practice to the extent it is not the business
of insurance, The collection of information for a multitude of
insurance and non insurance uses can more accurately be described
as the business of collecting and using information-the business of a
consumer reporting agency-than as the business of insurance. The
ALJ, however, explaining his conclusion that respondent' s retention
of medical information, originally gathered for the use of insurers in
the "underwriting or spreading of risk " is the business of insurance,
stated:

(IJt is apparent that securing such information initially is part of the business of
insurance. In many instances , insurance companies perform such functions them-
selves. Respondent' s practices in connection with the retention of medical information
and the uses thereof which might otherwise violate the Federal Trade Commission
Act arise directly out of the transactions subject to state regulation as the business of
insurance. At best, it may be said that the activities here complained of are abuses by
respondent in participating in the business of insurance.
ID p. 220." (73)

We disagree that merely because a practice "arise(s) directly out of
.. Respondent also argues that "(6)inoe inadequate disclosure is at the heart of the a!leged violation , th eproper

remedial order, ifany isjustified , is one that affords more complete disclosure. And the McCarran Act undoubtedly
places the authority for such regulation exclusively in the hands of state lIuthorities." (R. Ans. 89) The
Commission , however, may reach the practicQ if the failure to disclose is in connection with the gathering of
information which is used for non- insurance purposes, Morl!ver, prohibitions against deception are not the only
appropriate remedies for such violat.ions Another remedy is a ban on the continued use of information obtained as
a result of the deeeption. See note 104 infra.

336- 3450- 81 - 
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transactions subject to state regulation as the business of insurance
it is necessarily the business of insurance. Royal Drug, decided after

the ALJ issued his initial decision , plainly rejects the notion that
practices which may arise out of the business of insurance-the
underwriting or spreading of risk-are necessarily immunized.

Indeed, the contracts between the insurers and third-party providers
of services at issue in Royal Drug, which the Court held outside the
scope of the statutory exemption, could readily be characterized

exactly as the ALJ described the practices in this case , as alleged
abuses by (the insurer) in participating in the business of insur-

ance. " (ID p. 220)" The practices themselves must be the business of
insurance in that they directly relate to the contract between the
insurer and the insured and involve the underwriting or spreading of
risk. Id. at 212-15. The gathering of information to be used in an
underwriting or claim report is the business of insurance; the

gathering of information for use in a personnel , credit or other
report not prepared in connection with the "underwriting or
spreading of risk" is not. Any other result would contravene the rule
that "(b)road exemptions from the antitrust laws and from major
consumer protection legislation ought not be conferred lightly

' . '

Providence Washingto, supra 89 F. C. at 407; see Rayal Dr, supr,
440 U.S. at 231.

b. State Regulation

The business of insurance is immunized from federal law only
insofar as it is regulated by the states. McCarran-Ferguson Act,
Section 2(b ). We agree with respondent that those practices in this
case which are the business of insurance are also regulated by state
law and that, accordingly, they are beyond the reach of Section 5.

As of August 1979 , 45 states had adopted laws based on the Model
Unfair Practices Act for Insurance ("Model Act"

). 

See 2 National

Ass n of Ins. Commissioners, Model Regulation Service, 900.
(August 1979)." The Model Act prohibits any " individual , corpora-
tion . . . and any other legal entity engaged in the business of

insurance

' . . ,

" Model Act, Section 2(a), from " (m)aking, publish-
ing, disseminating, circulating or placing before the public, ' . . an

advertisement, announcement or statement containing any asser-
tion, representation or statement with respect to the business (74Jof

" The Court did not reach the 'lup.tio(j whether the policies offered by the respondent health insurers were
the business of insurance within the meaning of t.he Ad , 440 U.s at 2:m n.37.

.. The Model Act appears at 2 Model Re,;ulalioll Service, supra, at 900. et seq. (January 1977)
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insurance * * * which is untrue, deceptive or misleading." Model
Act, Section 4(2) (emphasis added)." This prohibition amounts to
state regulation" within the meaning of Section 2(b) of the

McCarran-Ferguson Act 91i

The deceptive interviewing practices and medical authorization
forms shown in this record appear to be clearly within the scope of
the prohibition as they involve statements made by persons "en-
gaged in the business of insurance

" "

with respeCt to the business of
insurance,"99 and complaint counsel have not contended that, insofar
as they are the business of insurance , these practices are outside the
scope of the Model Act. Nor have complaint counsel asserted that
these statutory provisions are "mere pretense. National Casualty

Co., supra, 357 U.S. at 564.'"" (75)

Violations and Order

In view of the McCarran-Ferguson Act, only the gathering of

information by deceptive means for use in the preparation of non-
insurance reports, or the actual use of the information for such nOll-

insurance purposes, would violate Section 5. We wil not bar
., Under the Model Act, violations of its prohibitions may subject the alleged violator to a cease and desist

order, Model Act, Sections 7 , 8. Setion 7(a), as amended in 1977, also authorizes the st.ate Commis.ioner of
insurance to procee against unfair or deceptive acts or practices which arc (lOt. specifically defined in Setion 4.

.. The Supreme Court. in FT v. Nntional Ca. ually Co.. 357 U.S. 560 , 564 (1958), held that in view of state
legislation adopte by nearly all of the stat(' prohibiting unfair insurance advertising and authorizing
enforcement through a scheme of lIdministrative supervision, the practices at issue Were subjp.t tu state

regulation
.. In addition to those states which hsve enacted the Modej Act, other states have adopted laws regulating

unfair trade practices which contain provisions prohibiting untrue , deceptive or misleading statements similar to
that contained in Setion 4 of the Model Act. See, 

g.. 

Wash, Rev, Coe Ann. Setion 4KSO.0.-0 (1947); Wis. Stai
Ann, Section 628.34 (1976) (West)

",. We are not persuaded by complaiot counsel's presentation of the diffcultics a state would face in
attempting to protet its citizens against a report which was prepared and used in other states. (CAB (6) This is
accordingly, not a ca.'J in which the state laws in question cannot , or do not, ade4uately address the p ractices in
question. See FTv. Truelers Health Ass n, 362 U.S, 293 (1960); American Generalln. Cn 8J F, C. 1052 (1972);
89 F T-e. 557 (1977), remanded 589 F.2d 462 (9th Cir. 19'79).

Respondent, citing United Corp. v. FTC. no F'. 2d 473 (4th Cir. 1940), contends t.hat, because " it has already
eliminated the spilover effetts of claim investigations upon its non-insurance busines .' t.he Commission no longer
has jurisdiction to reach its retention and use of information obtained by means of the indirect interview for I1on-
insurance purpos. (R. An.', IjI)

In United Corp.. during the course of the administrative proceeing, the respondent had acquired the status of
a packer, within the meaning of the Packers and Stokyards Act, 7 U.SC. un et seq. (1976). The court noted that
once respondent beame subject to the Packers and Stockyards Act , the Commission could no longer "grant
effective relief,'. 110 F. 2d at 476, beause the respondent's status placed its operation outside the reach of the
Commission s jurisdiction. In this milt.ter. however , whether or not the McCarran-Fergu on Act exemption is
jurisdictional compare Dexter v. Equitable !.fe Assurance Society, 527 F.2d 233, 237 (2d Cir 1975) with National
Casualty CO V. FT. 245 F.2d 883 , 8BB (6th Cir. 1957), afrd, 357 US, 560 (195R), respOldent"s practices that are not
the business ofinsuraoce remain withio the scope of Setion 5 , and an order prohibiting use of information for non-
insurance purpoes wou!d , therefore, be "effective. " The Commission may conclude, from a respondent's past
violations (for example , unfair or deceptive acts or practices not part of the business of insurance) that there is a
cognizable danger" the violations will be repeate. See pp. 77- 7R infra. Under respondent' s reasoning, unfair or

decept.ive practices would be outside our authority unless we could determine that , as of the precise time an order
issued. violations were stii! occurring. We believe it enough that the record support a conclusion that an order is
neeed to prevent, or to remedy, vIolations of Seetioo 5, as limite by the McCarran.Fergoson Act
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respondent from using for non-insurance purposes information
obtained through the indirect interview (in connection with the
business of insurance), since these uses, particularly in credit reports
but also in personnel and other non- insurance reports, would appear
to be consistent with the representations implicit in the "Personal
Interview" form. '"' The only uses (76Jwhich would seem to be " unfair
or deceptive" are immunized by the McCarran-Ferguson Act. '"

We are persuaded by complaint counsel, however, that there is
sufficient evidence to support an inference that medical information
obtained through the use of misleading authorizations has been used
in credit, personnel selection, and, perhaps, other reports which are
not prepared as part of the business of insurance, in violation of

Section 5.
Respondent has instructed its field representatives that "reference

fies are one of the Field Representative s most valuable tools" and
that "(rJeference fie information can help (the field representativeJ
to make more accurate, thorough, and conclusive reports by: * *' *'
(rJeducing unnecessary duplication of effort('J . . . (iJndicating
points deserving special attention(,J . . . (andJ (aJiding in better

source selection. " (CX 666K) (Field Representative Manual)
Respondent' s Credit Reporting Manual advised field representa-

tives that "(file information can be used to advantage on Credit
Reports" and noted that "reports made for insurance or other
purposes" could be used "as a source to secure leads." (CX 665N) The
record also includes testimony that fie information is normally

consulted by employees engaged in the preparation of personnel
reports. (Tr. 4430-31) 

Moreover, as noted above, respondent' s procedures allowed refer-
ence files containing medical information to be used as sources for
leads in the preparation of other reports (presumably including non-
insurance reports) until July 1972, in the case of the UMH reports
and May 1974, in the case of claim reports, (77Jand it should be

inferred that such information actually was consulted in the
preparation of non- insurance reports. 103

'"' Until 1971, respondent explicitly reprcsente that the purpose of the inte,.jcw was to update the

individual' s credit file. We cannot conclude from this record that this u e is materially differcnt from use in

persnnel reports or the other kinds of non-insurance report at issue in this case
,., Complaint counsel have not persuaded us that we should upset the AW' s implied finding that, at. leallt since

1966, the indirect interview has always been used in connection with "business of insurance" reports. (rD 178, 181)

Although the ALJ did fmd that " pretexts" were used in some work other than claims , he also found that in 1966
the p text interview was supplanted by the Credit File Audit procedure. (lD 168 & n.58)

\"' Respondent appeals (RAB 41-44) from the judge s implied fmding t.hat the use in a subsequent

investigation of medica! information as a tip has had the effect of disclosing confidential information to sources to
whom leading questions might be asked (I\ 246, 249) and his finding that , in any case , use of medical information
as a Up breaches confidentiality because " use of tip information necessarily influences an investigation
irrespective of whether leading questions are a..,ked." (ID 249 & n,79) It also appeals from his refusal to find that
certain merJical information is not privileged. (10 249 n.78)

(Con'inue)
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Finally, over complaint counsel's objection , the judge found that
(t)he extensive changes in respondent's procedures which ultimate-

ly eliminated the retention of medical reports, halve) effectively
prevented further unauthorized use of medical information." (ID
256) Although these changes appear to ensure that medical reports
which respondent now obtains wil not be retained for future use, the
record does not show that respondent has destroyed those portions of
its claim reports containing medical information which were filed
before it put into effect the procedural changes cited by the ALJ. It
had been respondent's practice to retain this information and the
absence of evidence that the information has been destroyed
supports an inference that some of this information remains in

respondent' s fies.
In any case , we find that there is a "cognizable danger of recurrent

violation" of Section 5, SCM Corp. v. FTC, supra, 612 F.2d at 708, in
view of the persistency of the violations (ID 237-43), and the fact that
respondent stopped retaining copies of new reports that included

medical information only after the Commission commenced its
investigation (and in the case of claim reports long after the
Commission issued the complaint). "(W)ith corporations as with
individuals, past conduct is probative of (78Jfuture behavior,
Kraftco Corp. , supra, 92 F. C. at 419, and an inference may
accordingly be drawn that, absent an order, the violations wil be
repeated in the future. Id. at 419-20. See also Official Airline Guides,
Inc. v. FTC, No. 1217, slip op. at 5708 (2d Cir. Sept. 18 , 1980), petition
for cert. filed No. 80-961 (U.S. Dec. 12 , 1980) (where practice
abandoned before the conclusion of the proceedings, "Commission
has discretion to find that an order is warranted because of the
possibility of unlawful recurrence of the activity

We wil order respondent to cease and desist from using medical
information obtained by means of the misleading authorizations
described in this opinion except in connection with reports the sole
purpose of which is " the business of insurance, "lo4

Respondent has not persuaded us that ID 246, ID 249 , or ID 249 n.78 is erroneous. We note . however, that our
judgment that respondent has violate Section 5 does not turn on any finding as to whether field representatives
have discloRed confidential information to sources or On any finding that the medical information dHscrihed in ID
249 n.78 is " privileged." As to ID 249 & n. , we need not decide whether the use of medical information in
respondent' s fies as a tip in a later investigation breaches the con fidentiality of the information, We only observe
that, in some cases, it was a non- insurance use of information obtained by means of a misleading authorization
form

,.. As to the propriety of prohibiting the use of information obtained by a respondent in violation of Section 5
e Beneficial Corp., 86 i". G 119, 179 (1975), affd in pari and reu d in pari on olhergrou"d. 542l".2d 611 (:Jd Cir.

1976), cerl. denied. 430 U.8. 983 (1977)
We recognize that Section 605 of the FCRA genera!ly prohibits the reporting of adve e information which is

more than SeVen years old and that Section 614 requires the updating of adverse information contained in an
investigative consumer report. Respondent' s practice was genera!ly only to use adverse information in a previous

(Continued)
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C. Misrepresentations of the Manner in Which Respondent Pre-
pares its Reports

The complaint alleged that respondent has violated Section 5 by
misrepresenting to customers how it prepares its consumer reports.
Specifically, respondent was charged with having falsely represented
to customers that (1) its reports are compiled through in-person
interviews (rather than by telephone) and direct observations of
consumers' physical surroundings, and (2) all sources listed in
reports have actually been contacted by respondent's investigative

personnel. The complaint also asserted that users of the reports
would not rely on them as much in making a decision as to a
consumer s eligibility for a benefit such as insurance, had the
manner in which the reports were prepared been truthfully and
factually represented. In fact, in certain instances, according to the
complaint, users would not have rejected a consumer s application
for a benefit such as insurance, or increased the Tate for or canceled
the consumer s insurance coverage, had the manner in which the
information been gathered been truthfully and factually represent-
ed. (Complaint, n 9, 10) (79)

The ALJ sustained the complaint allegation as to the use of in-
person interviews and direct observations. He also found that
respondent' s employees have listed sources who had not actually
been contacted, but did not find that the practice violated Section 5.
Respondent appeals from the ALJ's findings regarding in-person
interviews and direct observations, and complaint counsel appeal
from the judge s failure to issue an order prohibiting the listing of
sources who have not been interviewed.

The complaint did not assert that respondent has violated Section
5 by encouraging customers to purchase its reports on the basis of
misrepresentations of their worth. Instead, it alleged that respon-
dent' s representations may induce customers to give more weight to
information in the reports than they would if they understood how
the reports had actually been prepared. The complaint also alleged
that customers may be induced to take adverse action against the
subject of a report (for example, by declining an insurance applica-
tion) because of the misunderstanding induced by the misrepresenta-
tions. In view of Congress ' concern about preventing the dissemina-
tion of reports containing inaccurate adverse information 105 and

what we understand to he the thrust of the complaint, we will not
sustain these complaint allegations unless we conclude that respon-
report as a ..tip" and the FCRA would not prohibit such usc , so long as the information was properly updated, As
explained above, however, such use would violate Section::

'" 

Seepp. 21supru.
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dent' s representations have made it more likely that users of the
information would take adverse actions against consumers than they
otherwise would have taken had they not been misled.

Respondent concentrates its appeal on a challenge to the legal

theory which supports this portion of the complaint. Respondent
asserts that the judge s findings should be set aside because of the
lack of any evidence that respondent's customers have been deceived
into buying a service. (RAB 31-32) Respondent, however, offers no
explanation why Section 5's prohibition against "unfair or deceptive
acts or practices in or affecting commerce" should be confined to acts
or practices which mislead the victim "into buying something which
he might not otherwise have bought." (RAB 31-32) Although these
are probably the most common "unfair or deceptive acts or prac-
tices," our cases have also addressed other deceptions "in or affecting
commerce " practices ranging from failures to disclose that re-
sponses to advertisements will be followed by a visit by a salesperson
(Encyclopedia Britannica, 87 F. C. 421 , 530 (1976), affd, 605 F.
964 (7th Cir. 1979), cert. denied, 100 S.Ct. 1329 (1980); Mather
Hearing Aid Distributors, Inc. 78 F. C. 709, 740 (1971)), to misrepre-
sentations that legal action wil be taken if a debt is not promptly
paid (e. , Trans World Accounts, Inc. 90 F. C. 350 (1977), affd in
part and rev d and remanded in part, 594 F. 2d 212 (9th Cir. 1979)),
and misrepresentations to prospective employees of the training (80)
or income they wil receive (e.g., Encyclopedia Britannica, Inc.,
supra, 87 F. C. at 527-28).
Cases holding that a claim is not material unless complaint

counsel show that the consumer, if not deceived, would be less likely
to buy the product, g., Leonard F. Porter, Inc., supra, simply
articulate the standard to be used in the most common of the cases
involving unfair or deceptive acts or practices, those addressing

misrepresentations which might induce a consumer to purchase a
product. They do not hold that the Commission may infer materiali-
ty only where a claim makes it more likely that a consumer wil
purchase a product. lOG

Nevertheless, although the complaint is sound in theory, the
record compiled in this case does not support a finding of liabilty.
We affrm the AU' s findings that respondent has misrepresented
the extent to which it relies on face-to-face interviews as opposed to
interviews conducted over the telephone, and that it has impliedly

represented that some items of information are based on direct
,os Re pondent also claims that "a finding of violation of Section 5 by the Commission based on a failure to

disclose what it deems to be a m!lterial fact relating t.o persons other than those to whom the representations were
made would be a who!ly unwarrante extension of the Commission s powers, " (RAll 32) Nevertheless , jf there are
misrepresentat.ions, they are about the products, that is , the reports respondent sells 1.0 its customers.
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observations when, in fact, they are not. (ID 198-201 , 211 , 214-15)
The record, however, does not support an inference that the
misrepresentations have made it more likely that users of the
information will take adverse action against consumers.
At least two underwriters called by complaint counsel testified

that they understood interviews with applicants and sources are

sometimes conducted by telephone. (Tr. 1088 , 2634) We are dubious
that underwriters generally assume that, in the absence of an

express representation in the report, any particular applicant or

source has been the subject of a face-to-face interview, since the
record shows that they realize some interviews are conducted by

telephone. '" We are unwiling to speculate whether (81)these
customers would give any less weight to a particular piece of
information if they had a more precise understanding of the extent
to which respondent's employees use the telephone. Moreover
although the judge correctly found that descriptions of the applicant
and of his or her home and neighborhood impliedly (and in some
cases falsely) represent that they are based on direct observations
made by the investigator (ID 201 , 204-05, 210-11), we lack suffcient
evidence to conclude that the manner in which information has been
gathered is more likely to lead to the misreporting of adverse

information. '" (82)

'" The AW found that some underwriters constmed a st').telOenl in a report that the applicant had been
inten;iewed as representing- that there had been a face-to- face interview. (ID 204) However, it is diffcult to see how
this assllmption would make it more likely that the underwriter would take adverse action against the $ubject of
the report. Applicants would be unlikely to provide adverse information ahout themselves in telephone interviews
which would not be revealed in face- to- face interviews and underwriters could not he expected to regard adverse
informatiun supplied by the applicant uver the telephone as part.icularly unreliable. If anything. underwriters
wlJUld likely be concerned that adverse i"formation had been overlooked if the applicant had not been the subject
ofa face-to-face interview.

... The ALJ found that .'(cJertain of respondent' s field representatives have reported information concerning
the appearance of the subject of the report or his home or physical surroundings, when they did not IWrsona!ly
observe the subject of the report or his physical surrounding1 . '

. .

" (ID 211) Severa! of the witneSles cited in the
finding tetified that they used the telephone beause , in view of their production quotas , they did not have time to.
observe persanaHy the applicant or the applicant"s home and neighhorhood. Only two of the wit.nesses. however-
Mr, Buckley and Ms. Wallace- tetified that they reported aduerse information about the applicant or his or her
surroundings, (Tr. 1349 3(09)

C,,mp!aint counsel proposed the foHowing finding" as to Mr, Euckley s testimony: " Mr. Buckley testified that
fudging ' informatiou about an applicant' s hom!, is too spt!cific, However

, '

yau can decline a case sitting in the offce
jf you know the area. . . . .'" (CPF 221) We ag"ree wit.h complaint coun s characterization of Mr. Buckley
testimony. Because be apparently did not fabricate information about the applicant.s home and his testimooy does
not indicate the kiod of information he would report about the applicant' s surroundings , we cannot find that this
farmer employee s Uge of the te!ephooe resul in the reporting 0.1' ina"curate adverse information or

misrepresentations as to how he had obtained adverse information
Similarly. Ms. WaHace, while testifying as to how she reported information concerning t.he "environment" in

which an applicant for jife insurance lived . stated that "by working in the same area all the time , I knew pretty
much what the area was like and what each specific area was like and so . . . I would mark it. okay unless it was
one of the really, really bad areas." (Tr. 300,;) (mmediatdy (o!lowing this testimuny, however, she testified that if
she ohtaiued over the telephone information "n the applicant's "living conditio(ls," she "a!ways marked that
favorable Uti) There is no evidence that the information Ms. Wall"ce reportl'd about the applicant' s environment
was inaccurate or was not based on her pen;onal observation, albeit not necessarily an observat.ion oeasioned hy
that particular application.
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Finally, Judge von Brand found that some field representatives
have listed on their reports sources whom they did not actually
interview , either in-person or by telephone, and that some report
users give more credence to report information which purports to be
based on more than one source. (ID 216-17) He nevertheless made no
finding that this practice violates Section 5 and did not order any
relief addressed specifically to these findings. ,eo

Although the ALJ found that " (gJenerally field representatives did
not fake sources in those instances where unfavorable 

* * *

information was developed" (ID 402), the record includes some
evidence of the listing of "fake" sources of adverse information. (ID
394) In view of the materiality of the number of sources listed (ID
216-17), we find that there is adequate evidence that the falsification
of sources makes it more likely that adverse actions wil be taken
against consumers by users of the information. We therefore
conclude that the faking of sources of adverse information is unfair
or deceptive.

Like the ALJ, we are not, however, persuaded of the need for an
order provision addressed specifically to this practice. Respondent
already prohibits its employees from listing sources they have not
interviewed, and it has been respondent's policy to discharge
employees who violate that rule.'" Although respondent's produc-
tion quotas have induced some employees to list fake sources, III we

are convinced that the relief we have ordered with respect to the
pressures to produce adverse information will at least remove any
incentives to falsify sources of such information. We have (83)no

reason to suspect that an order specifically prohibiting falsification
of sources of adverse information would add anything useful to the
remedy ordered to eliminate pressures to produce adverse informa-
tion.

V. SCOPE OF ORDER

Respondent challenges the scope of the order entered by the ALJ
on the ground that it applies "to corporate entities whose products
and services have no rational relationship to ' the facts and circum.
stances of the particular case.''' (RAB 8) More specifically, respon-
dent urges, assuming arguendo that any order is justified by the
record, that the order "be (framed) in terms of the activities, or types
of activities, shown by the record to be conducted by Equifax

"" 

Bul see1 LB. II, I. ofthe ALJ' s order, (ID pp, 277 , 281- R2)

"' 

See note 34 supra

'" 

Seep. 20supra.
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Services. " (RAB 9 n.8) We agree, but we believe that the ALJ' s order
is so limited.

We reject respondent' s challenge as entirely without merit-the
order is expressly limited to the types of activities conducted 
Equifax Services, which were the subject of this proceeding. '" The
breadth of a Commission order is governed by whether "the remedy
selected has (a) reasonable relation to the unlawful practices found
to exist. FTC v. Colgate-Palmolive Co. , supra, 380 U.S. at 394-95; see
also United Biscuit Co. v. FTC, 350 F.2d 615 , 623 (7th Cir. 1965), cert.
denied, 383 U.S. 926 (1966). In addition, Commission orders need not
be directed only to violations actually shown on the record but may
generally prohibit similar acts and practices. See, e. , Moog Indus-
tries Inc. v. FTC, 238 F. 2d 43 , 52 (8th Cir. 1956), af(d 355 U.S. 411

(1958). In our view, the order in this case is fully consistent with

these principles.
The record shows that subsidiaries of Equifax Inc. other than

Equifax Services, for example , Retailers Commercial Agency, engage
in activities similar to and sometimes overlapping those of Equifax
Services. (CX 665H, I)'" Indeed, respondent' s Chief Executive Of-
ficer testified:

Equifax , Inc. , is the parent corporation of some 14 companies and divisions , some (84J
of which are separately incorporated and some are autonomous operating divisions of
Equifax , Inc. These various companies perform for special markets. However, they are
all in the information industry, fundamentally furnishing business information to

businesses and others who need to have information on which to base a business
decision.

Tr. 4847-48. In addition , respondent called as witnesses two employ-
ees, both of whom served simultaneously as field representatives for
Equifax Services (or Retail Credit Company) and as managers of
Retailers Commercial Agency offces. (Tr. 12280 , 12585) Another
witness called by respondent, a manager of sales administration for
Equifax (Tr. 6870), testified that, while the activities involved in
producing certain telephone reports relating to employment experi-
ence are "almost handled exclusively by Retailers Commercial
Agency" (Tr. 6881), an Equifax Services field representative might
do this type of report" in cities "other than the major metropolitan

areas," where there was no Retailers Commercial offce. (Tr. 6882)
Moreover, the Credit Reporting Manual , which respondent provided

'" Complaint counsel agree with the AI.J's exclusion from the order of credit reports prepared by Credit
Bureao , Inc. , of Georgia, Credit. Bureau of Montreal Ltd" and Credit Ylarkcting Services

LI.' Respondent notes that it " recognizers) the need , ifan order is entered , to cover the act.ivit.ies which are the
subject of this proceeding eVen if they are subse'luently transf erredtoanot.herdivisionorsubsidiary

' . . "

(RAB
9 n.R) and agrep.s wit.h complaint counsel that, if an order issues, it need not be restricted to a single subsidiary.
(RRB4 n:j)
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to its field

Agency as
representatives, describes the Retailers Commercial

a credit reporting organization, serving not only credit customers of the Retail Credit
Company (now Equifax Services) but also local retail merchants, financial institu-
tions, mortgage loan agencies, and other businesses engaged in consumer credit
transactions.

CX 665 H. It notes that "(f)iles and record information are
maintained to provide prompt and protective information for the
users ofits service (id. and states:

In those locations where there is both a Retail Credit Company Branch Offce and a
Retailers Office, the Retailers Commercial Agency completes all Credit Report
including those received by Retail Credit Company. On the other hand Retail Credit
Company completes all Character Financial Reports for these locations. If the credit
inquiries are located outside of the Retailers territory, they are handled by Retail
Credit Company.
CX 665 H, L (85)

Because respondent has offered no explanation as to how the

consumer-related information-gathering activities of other subsidi-
aries which are subject to the ALJ's order differ from those of
Equifax Services, we reject its request that we somehow attempt to
tailor the order to the precise kinds of reports prepared by Equifax
Services. 114

FINAL ORDER

This matter having been heard by the Commission upon the cross-
appeals of respondent and complaint counsel from the initial
decision and upon briefs and oral argument in support thereof and
opposition thereto, and the Commission for the reasons stated in the
accompanying opinion having determined to affrm in part and

reverse in part the initial decision:

It is ordered, That the initial decision of the administrative law
judge be adopted as the findings of fact and conclusions of law of the
Commission, except to the extent inconsistent with the accompany-
ing opinion.

'" We have, bowever, narrowed the coverage of the order to "consumer reports

" "

investig;Jtive COnSUmer

reports.. and " file as t.ho.e terms are defined ill Section 603 of the FCRA , and d,,!eted the judge s reference to

other reports containing informat.ion about consumers." The latter reference might be broad enough to include
reporL which are outside the scope of this proceeding. See note 56 supra.

As part of iL general attack on the scope of the order ent.ered by the AW , respondent also argues that " (iJn

several instances, the order . . . cnjoins tiny and all violations of various sections of the CRA, whereas the

evidence introduced by complaint. counsel with respect to such sect.ions related exclusi!Jely to narrow , specific

pract.ices of respondent." (RAB 7) (emphasis in original) In this connect.ion, respondent cit.es four order provisions
each of which t.he Commission has narrowed
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Other findings of fact and conclusions of law of the Commission
are contained in the accompanying opinion,

It is further ordered, That the following order to cease and desist

, and it hereby is, entered:

It is ordered, That respondent Equifax Inc., a corporation, its
successors and assigns, and its officers, agents, representatives, and
employees, directly or through any corporation, subsidiary, division
or other device, in connection with the collection, preparation

assembly, sale, or distribution of consumer reports, investigative
consumer reports, and files , as "consumer report

" "

investigative
consumer report " and "fie" are defined in Section 603(d), (e) and (g)

of the Fair Credit Reporting Act (Pub. Law No. 91-508, 15 U.s.
1681 et seq.) the Act") and interpreted in the accompanying
Opinion of the Commission (except credit reports prepared by Credit
Bureau, Inc. of Georgia, Credit Bureau of Montreal, Ltd. , and Credit
Marketing Services), shall cease and desist from:

A. Representing, directly or by implication , during the prepara-
tion of any report, that investigative personnel employed by Equifax
are agents or employees of the company to which the consumer who
is the subject of the report has applied for a benefit.
B. Submitting consumer report information to any of its custom-

ers who has previously received a consumer report regarding the
same consumer, unless: in response to the order of a court having
jurisdiction to issue such an order; in accordance with the written
instructions of the consumer to whom it relates; or respondent has
reason to believe the requester intends to use the information for a
permissible purpose as set out in Section 604 of the Act.

C. (1) Rewarding or punishing employees, or representing to
employees that they wil be rewarded or punished, on the basis of the
amount of adverse information (i. information which may have, or
may reasonably be expected to have, an unfavorable bearing on a
consumer s eligibility or qualification for credit, insurance, employ-
ment or other benefit, including information which may result, or
which may reasonably be expected to result, in a denial of, or
increased costs for such benefits) or the proportion, or number, of
consumer reports or investigative consumer reports they prepare
which contain adverse information about or relating to the consum-
ers who are subjects of said reports; or (2) Encouraging employees
directly or indirectly, to produce a specified number, or proportion
of reports containing adverse information.
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D. Using any system of quality audits or any other plan or
procedure whereby the performance of branch offces , regions, or
other organizational units, or individuals, with respect to the
production of adverse information, is ranked against that of other

organizational units or individuals, or against previous performance
by the same organizational units or individuals.

E. Including in a consumer report concerning employment at an
annual salary of less than $20 000 any notice or other statement that
indicates directly or indirectly by means of boilerplate language the
existence of items of adverse information, the disclosure of which is
prohibited by Section 605 of the Act; provided. however that
language notifying the customer of the statutory limitations on the
reporting of adverse information may be included in the type of
consumer report to which this paragraph applies if it is included in
all such reports, regardless of whether a particular consumer s fie
contains adverse information which the statute prohibits from being
reported; and provided further, that it is. accompanied by an
explanation that the notification is included in all reports of the type
to which this paragraph applies and is not intended to imply the
existence of obsolete adverse information which may not be reported.

F. Misrepresenting to any consumer who requests information
concerning himself or herself in respondent's fies, the consumer
rights to obtain disclosure by telephone under Section 610 of the Act.

G. Failing:

1. To make available to any consumer who requests information
concerning himself or herself in respondent' s files, in person or by
mail, at the consumer s option , all forms which he or she must
execute in connection with the requirements of Section 610 of the
Act to receive disclosure to which the consumer is entitled under the
Act and this order; and
2. To inform the consumer: that he or she has the right to

disclosure upon proper identification, by telephone if he or she pays
any toll charge, or in person, at the consumer s option; and what
constitutes proper identification.

Failing to give disclosure required by Section 609 of the Act to
any consumer who has requested disclosure, has provided proper
identification as required by respondent under Section 610 of the

. Act, and has paid or accepted any charges which may be imposed
under Section 612 of the Act.

I. Failing, when giving consumers disclosure, to disclose the
nature and substance of all information (excluding medical informa-
tion as defined in Section 603(i) of the Act) in its fies on the
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consumer at the time of the request, as required by Section 609 of the
Act.
J, Requiring a consumer, as a prerequisite to disclosing informa-

tion from the consumer s fie pursuant to Section 609 of the Act, to
fill out or sign a form which authorizes respondent to conduct a
reinvestigation of any item the consumer may dispute. or to transmit
the results of such reinvestigation to persons to whom it has
previously reported the disputed information or which authorizes

any business, organization, professional person or anyone else to give
full information and records about said consumer to respondent; or
interposing any other similar condition or requirement which

exceeds those specified in Section 610 of the Act.
K. Failng within a reasonable period of time to reinvestigate any

item of information in a consumer s file, the completeness or

accuracy of which is disputed by the consumer, unless it has

reasonable grounds to believe the dispute is frivolous or irrelevant
as required by Section 611(a) ofthe Act.

L. Furnishing, directly or indirectly, other than for reports
prepared solely for use in the business of insurance, medical

information , as defined in Section 603(i) of the Act, obtained in
response to a written authorization signed by a consumer, unless the
authorization clearly identifies respondent as a recipient of the
medical information.

It is further ordered, That respondent deliver a copy of this order
to all present and future employees who are engaged in the
preparation of consumer reports and investigative consumer reports
or who are engaged in the disclosure or reinvestigation of informa-
tion required by the Act.

It is further ordered, That respondent distribute a copy of this
order to each of its operating divisions and subsidiaries,

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondent, such as dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the corporation which may
affect compliance obligations arising out ofthe order.



EQUIFAX INC. 11.1iJ

844 Opinion

It is further ordered, That respondent shall, within sixty (60) days
after service upon it of this order, fie with the Commission a report
in writing, setting forth in detail the manner and form in which it
has complied with this order.

Commissioner Pitofsky did not participate.
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IN THE MATTER OF

MURATA MANUFACTURING CO. LTD.

CONSENT ORDER, ETC" IN REGARD TO ALLEGED VIOLATION OF
SECTION 5 OF THE FEDERAL TRADE COMMISION ACT AND

SECTION 7 OF THE CLAYTON ACT

Docket C-3053. Complaint, Dec. 16, 980-Decision, Dec. 16, 1980

This consent order requires, among other things

, "

Murata Japanese manufac-
turer and seller of electronic components, including various types of ceramic
capacitors, to divest itself of the Arizona Division of Erie Technological
Products, Ltd. (ETP), to a Commission-approved buyer within nine months
from the effective date of the order, Should Murata fail to divest ETP'
Arizona Division in the specified time, it must divest the entire company to an
eligible party within the four months following the initial divestiture period.
Respondent is further required to hold ETP' s business and assets completely
separate and. apart from its business and assets pending divestiture, and

barred from acquiring, without prior Commission approval, certain firms
engag in the manufacture or sale of ceramic capacitors.

Appearances

For the Commission: Steven R. Newborn,
Virginia L. Snider.

For the respondent: W Clayton Sparrow, Jr., Hurt, Richardson,
Garner, Todd Cadenhead, Atlanta, Ga. , and Calvin Collier,
flughes, Hubbard Reed, Washington, D.

Sandra G. Wilkof and

COMPLAINT

The Federal Trade Commission , having reason to believe that the
espondent, Murata Manufacturing Co. , Ltd. ("Murata ), subject to
1e jurisdiction of the Commission, has entered into an agreement
roviding for the acquisition of a majority of the stock of Erie
echnological Products, Ltd. ("ETP"), which, if consummated, would
olate Section 7 of the Clayton Act, as amended (15 U. C. 18), and
,ction 5 of the Federal Trade Commission Act, as amended (15

c. 45); that said agreement constitutes a violation of Section 5 of
e Federal Trade Commission Act, as amended; and that a
)ceeding in respect thereof would be in the public interest, hereby
ues its Complaint, pursuant to Section 11 of the Clayton Act (15

C. 21) and Section 5(b) of the Federal Trade Commission Act (15
J.C. 45(b)), stating its charges as follows:


