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Complaint ) 98 F.T.C.

IN T™HE MATTER OF
BALL-MATIC CORPORATION, INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-3078. Complaint, Oct. 29, 1981—Decision, Oct. 29, 1981

This consent order requires, among other things, an Orange, California corporation
and corporate officer to cease representing that the use of the "Ball-Matic” or
any similar retrofit device will result in substantial fuel economy improve-
ment. Further, respondents are prohibited from making representations that
the use of any retrofit device or product will result in an energy savings,
unless substantiated by competent scientific evidence. In addition, where any
claim or characterization pertaining to energy savings is made, respondents
are barred from making any endorsements without written and dated
authorization, and prohibited. from making misrepresentations concerning
the purpose, content or conclusion of any test or survey.

Appearances
For the Commission: Laurence M. Kahn and William Haynes.

For the respondent: Richard Barich, Los Angeles, Calif.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Ball-Matic Corpo-
ration, Inc., a corporation, and Lonnie W. Smith, individually and as
an officer of Ball-Matic Corporation, Inc., hereinafter sometimes
referred to as “respondents,” have violated the provisions of the said
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
complaint, stating its charges in that respect as follows:

ParagrarpH 1. Respondent Ball-Matic Corporation, Inc. is a
corporation organized, existing, and doing business under and by
virtue of the laws of the State of California, with its office and
principal place of business located at 1336 West Collins, Orange,
California.

Respondent Lonnie W. Smith, is President of the corporate
respondent Ball-Matic Corporation, Inc. He formulates, directs,-and
controls the acts and practices of said corporate respondent, includ-
ing the acts and practices hereinafter set forth. His address is the
same as that of said corporation.
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The aforementioned respondents cooperate and act together in
carrying out the acts and practices hereinafter set forth. '

PAR. 2. Respondents are now and for sometime last past have
been engaged in the marketing, advertising, offering for sale, sale,
and distribution of a product variously known as the Ball-Matiec, the
Ball-Matic Gas Saver Valve and the Gas Saver Valve, hereinafter
sometimes referred to as “"produét,” which product is advertised as a
means of improving fuel economy in automobiles. Said product is an
automobile retrofit device as “automobile retrofit device” is defined
in Section 801 of the Energy Policy and Conservation Act of 1978, 16
U.S.C. 2011. Respondents, in connection with the marketing of said
product, have disseminated, published and distributed and now
disseminate, publish and distribute advertisements and promotional
material for the purpose of promoting the sale of said produet.

PAr. 8. In the course and conduct of their business, the respon-
dents have disseminated or caused the dissemination of eertain
advertisements for said product through the United States mail and
by various means in or affecting commerce, as “commerce” is
defined in the Federal Trade Commission Act, including but not
limited to, the insertion of advertisements in magagines and
newspapers with national circulations; and have disseminated or
caused the dissemination of advertisements for said produet by
various means, including but not limited to the aforesaid media, for
the purpose of inducing and which are likely to induce, directly or
indirectly, the purchase of said product in commerce.

PaRr. 4. Among the advertisements and other sales promotional
materials disseminated or caused to be disseminated by respondents
are the materials identified as Exhibits A-I which are attached
hereto.

Par. 6. Through the use of the advertisements referred to in
‘Paragraph Four, and other advertisements and sales promotional
materials, respondents represented and now represent, directly or by
implication, that '

a. the Ball-Matic when installed in a typical automobile will
significantly improve fuel economy;

b. under normal conditions, a typical driver ean ordinarily obtain
a fuel economy improvement which will approximate or equal four
miles per gallon when the Ball-Matic is installed in his/her
automobile;

¢. competent scientific tests prove the fuel economy claims made
for the Ball-Matic; v

d. results of consumer usage, as evidenced by eonsumer endorse-
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ments, prove that the Ball-Matic significantly improves fuel econo-
my;

e. the consumer endorsements which appear in said advertise-
ments and sales promotional materials reflect the typical or ordi-
nary experience of members of the public who have used the Ball-
Matic.

PAr. 6. At the time respondents made the representations
alleged in Paragraph Five of the complaint, they did not possess and
rely upon a reasonable basis for such representations. Therefore,
said advertisements and sales promotional materials are deceptive
or unfair. '

Par. 7. In truth and in fact, contrary to respondents’ representa-
tions in Paragraph Five:

a. the Ball-Matic when installed in a typical automobile will not
significantly improve fuel economy;

b. under normal driving conditions, a typical drlver cannot
ordinarily obtain a fuel economy improvement which will approxi-
mate or equal four miles per gallon when the Ball-Matic is installed
in his/her automobile;

c. no competent scientific tests prove the fuel economy claims for
the Ball-Matic;

d. results of consumer usage, as evidenced by consumer endorse-
ments, do not prove that the Ball-Matic significantly improves fuel
economy;

e. the consumer endorsements which appear in said advertise-
ments do not represent the typical or ordinary experience of
members of the public who have used the Ball-Matic.

Therefore, sald advertisements and sales promotlonal materials
- are deceptive or unfair.

Par. 8. The advertisements referred to in Paragraph Four and
other of respondent’s advertisements and sales promotional materi-
als represent, directly and by implication, that respondents had a
reasonable basis for making, at the time they were made, the
representations alleged in Paragraph Five. In truth and in fact,
respondents had no reasonable basis for such representations.
Therefore, said advertisements and sales promotional materials are
deceptive or unfair.

Par. 9. In the course and conduct of their business, and at all
times mentioned herein, respondents have been, and now are, in
substantial competition in or affecting commerce with corporations,
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firms and individuals engaged in the sale of automobile retrofit
devices.

PAr. 10. The use by respondents of the aforesaid unfair or
deceptive statements, representations, acts and practices, directly or
by implication, has had, and now has, the capacity and tendency to
mislead members of the public into the erroneous and mistaken
belief that said statements and representations were and are true
and complete, and into the purchase of substantial quantities of
respondents’ product by reason of said erroneous and mistaken
belief.

- PAr. 11. The acts and practices of respondents, as herein alleged,
including the dissemination of the aforesaid false advertisements,
were and are all to the prejudice and injury of the public and of
respondents’ competitors, and constituted and now constitute, unfair
methods of competition in or affecting commerce and unfair or
deceptive acts or practices in or affecting commerce in violation of
Section 5 of the Federal Trade -Commission Act. The acts and
practices of respondents, as herein alleged, are continuing and will
continue in the absence of the relief herein requested.

Chairman Miller did not participate.
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DECISION AND ORDER

‘The Federal Trade Commission having initiated an investigation
of certain acts and practlces of the respondents mamed in the caption -
" hereof, and the respondents having’ been furnished thereafter with a
.. copy of a draft of complamt ‘which" the Bureau of Consumer
Protection proposed to present to the Commission for its: consider-
tlon ‘and wh1ch if 1ssued by the Comrnlsswn would charge
: respondents w1th v1olat1ons of the Federal Trade Comm1ss1on Act;
'f:and ; :
" The respondents and counsel for the Commlssmn havmg thereaf-i ‘
“' ter executed an agreement contammg a consent order an admlssmn:, "
. by the. respondents of all the Jurlsdlctxonal facts set forth in the
" aforesaid draft of complaint, a statement that the ‘signing of :such
‘agreement is for settlement purposes only and does not constitute an
- admission by respondents that the law has been v1olated as alleged
'1n such complalnt and waivers- and other prov1s1ons as requ1red by
-__the Commission’s Rules; and’ : s

. "lhavmg determmed that it had reason to believe that the respondents
" have violated this said Act, and that complaint should issue stating
_"' 1ts charges in that respect and _having - thereupon accepted the
'v»’executed ‘consent: agreement and placed such agreement on the:
~public record for a. perlod of sixty (60) days, now: in the further
' conformity with-the procedure prescrlbed in Section 2:34 of its Rules,
~the Commission hereby:issues its complaint, ‘makes the followmg :
e Jurlsdlctlonal ﬁndmgs and enters the followmg order

: 1 Respondent Ball-Matlc Corporatlon Inc ;.18 a- corporatlon '
" organized; existing," ‘and- doing business under and by virtue of the -
laws of the State of California, w1th its: pr1nc1pal office and ‘place of
. business at 1336 West Colhns ‘Orange, - Cahfornla Respondent )
- Lonnie W. Smith is an offlcer of said - corporatlon ‘He’ formulates, s
: directs.and controls the pohmes, acts and practlces of sald corpora-_"ji
“tion and his’ pr1n01pal offlce and place of busmess 1s located at the E
above address. : o
2 The Federal Trade Commlssmn has Jur1sd1ct10n of the subject
'v..'f.a_fmatter of thls proceedmg and of the respondents and the proceedmg .
s in the pubhc 1nterest : S

~The Comimission having ' thereafter cons1dered the matter and
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ORDER

Part 1

1t is ordered, That respondents Ball-Matic Corporation, Inc., a
corporation, its successors and assigns, and its officers, and Lonnie
~ W. Smith, individually and as an officer of Ball-Matic Corporation,
Inc., and respondents’ agents, representatives, and employees, direct-
ly or through any corporation, subsidiary, division, or other device,
in connection with the advertising, offering for sale, sale or
distribution of the automobile retrofit device variously known as the
Ball-Matic, the Ball-Matic Gas Saver Valve and the Gas Saver Valve,
or of any other automobile retrofit device having substantially
similar properties, as “automobile retrofit device” is defined in
Section 301 of the Energy Policy and Conservation Act of 1975, 15
U.S.C. 2011, in or affecting commerce as “commerce” is defined in
the Federal Trade Commission Act, do forthwith cease and desist
from representing, directly or by implication, that such device will or
may result in fuel economy improvement when installed in an
automobile, truck, recreational vehicle, or other motor vehicle.

Part II

It is further ordered, That respondents Ball-Matic Corporation,
Inc., a corporation, its successors and assigns, and its officers, and
Lonnie W. Smith, individually and as an officer of Ball-Matic
Corporation, Inc., and respondents’ agents, representatives, and
employees, directly or through any corporation, subsidiary, division,
_ or other device, in connection with the advertising, offering for sale,
sale or distribution of any automobile retrofit device as “automobile
retrofit device” is defined in Section 301 of the Energy Policy and
Conservation Act of 1975, 15 U.S.C. 2011, in or affecting commerce
as “commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing, directly or by implica-
tion, that such device will or may result in fuel economy improve-
ment when installed in an automobile, truck, recreational vehicle, or
other motor vehicle unless (1) such representation is true, and (2) at
the time of making such representation, respondents possess and
rely upon written results of dynamometer testing of such device
according to the then current urban and highway driving test cycles
established by the Environmental Protection Agency and these
results substantiate such representation, and (3) where the represen-
tation of the fuel economy improvement from use of such device is
expressed in miles per gallon, miles per tankful, or percentage, or
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where the representation of the benefit from use of such device is
expressed as a monetary saving in dollars or percentage, all
advertising and other sales promotional materials which contain the
representation expressed in such a way must also clearly and
conspicuously disclose the following disclaimer: “  REMINDER: Your
actual saving may be less. It depends on the kind of driving you do,
how you drive and the condition of your car.”

Part III

It is further ordered, That respondents Ball-Matic Corporation,
Inc., a corporation, its successors and assigns, and its officers, and
Lonnier W. Smith, individually and as an officer of Ball-Matic
Corporation, Inc., and respondents’ agents, representatives, and
employees, directly or through any corporation, subsidiary, division,
or other device, in connection with the advertising, offering for sale,
sale or distribution of any product in or affecting commerce as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

a. using, publishing, or referring to any endorsement from any
person or organization concerning any energy consumption or
energy saving characteristic of any product unless, within the twelve
(12) months immediately preceding any such use, publication, or
reference, respondents have obtained from that person or organiza-
tion an express written and dated authorization for such use,
publication, or reference;

b. representing, directly or by implication, any energy consump-
tion or energy saving characteristic of any product, other than any
‘automobile retrofit device as “automobile retrofit device” is defined
in Section 301 of the Energy Policy and Conservation Act of 1975, 15
US.C. 2011, unless, at the time of making the representation,
. respondents possess and reasonably rely upon competent scientific
evidence which substantiates such representation;

c. misrepresenting, in any manner, the purpose, content, or
conclusion of any test or survey pertaining to any energy consump-
tion or energy saving characteristic of any product;

d. misrepresenting, in any manner, either preference for any
product or service or the results obtained through usage of any
~ product where such preference or results pertain to any energy

consumption or energy saving characteristic of such product.
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Part IV

It is further ordered, That respondents Ball-Matic Corporation,
Inc., a corporation, its successors and assigns, and its officers, and
Lonnie W. Smith, individually and as an officer of Ball-Matic
Corporation, Inc., and respondents’ agents, representatives, and
employees, directly or through any corporation, subsidiary, division,
or other device, in connection with the advertising, offering for sale,
sale or distribution of any product in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from failing to maintain the following
accurate records which may be inspected by Commission staff
members upon fifteen (15) days’ notice: copies of and dissemination
schedules for all advertisements, sales promotional materials, and
post-purchase materials; documents authorizing use, publication or
reference to endorsements; documents which substantiate, contra-
dict, or otherwise relate to any claim pertaining to any energy
consumption or energy saving characteristic of any product which is
a part of the advertising, sales promotional materials, or post-
purchase materials disseminated by respondents directly or through
any business entity. Such documentation shall be retained by
respondents for a period of three (3) years from the last date any
such advertising, sales promotional material, or post-purchase
material was disseminated.

Part V

It is further ordered, That respondents forthwith distribute a copy
of this order to all operating divisions of said corporation, and to all
present and future personnel, agents, or representatives having
sales, advertising or policy responsibilities with respect to the subject
matter of this order and that respondents shall secure from each
such person a signed statement acknowledging receipt of such order.

Part VI

It is further ordered, That respondents notify the Commission at
least thirty (30) days prior to any proposed change in the corporate
respondents such as dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries or any other change in the corporation which may affect
compliance obligations arising out of the order.
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Part VII

1t is further ordered, That the individual respondent named herein
promptly notify the Commission of the discontinuance of his present
business or employment and of his affiliation with a new business or
employment. In addition, for a period of ten years from the effective
date of this order, the respondent shall promptly notify the
Commission of each affiliation with a new business or employment.
Each such notice shall include the respondent’s new business address
and a statement of the nature of the business or employment in
which the respondent is newly engaged as well as a description of
respondent’s duties and responsibilities in connection with the
business or employment. The expiration of the notice provision of
this paragraph shall not affect any other obligation arising under
this order.

Part VIIT

1t is further ordered, That the respondents shall, within sixty (60)
days after service upon them of this order file with the Commission a
report, in writing, setting forth in detail the manner and form in
which they have complied with this order.

Chairman Miller did not participate.
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IN THE MATTER OF
LEHIGH PORTLAND CEMENT COMPANY, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF
THE CLAYTON ACT

Docket 9142. Complaint, July 30, 1980—Decision, Oct. 30, 1981

This consent order requires, among other things, an Allentown, Pennsylvania
corporation engaged in the production of cement to divest, in accordance with
the terms of the Order, the Universal plant at Hannibal, Missouri and three
Midwestern States distribution facilities. The order also bars the company for
specified time periods, from making certain acquisitions in prescribed areas,
without prior Commission approval.

Appearances
For the Commission: Stephen Riddell and Seth B. Zimmerman.

For the respondent: Richard C. Lowery and Nolan E. Clark,
Kirkland & Ellis, Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Lehigh Portland Cement Company (“Lehigh”), a corporation subject
to the jurisdiction of the Commission, intends to acquire the assets of
the Universal Atlas Division (“Universal”) of the United States Steel
Corporation (“U.S. Steel”), a corporation subject to the jurisdiction of
the Commission, in violation of Section 7 of the Clayton Act, as
amended, 15 US.C. 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 45, and that a proceeding in
respect thereof would be in the public interest, hereby issues this
complaint, pursuant to Section 11 of the Clayton Act, as amended, 15
U.S.C. 21, and Section 5(b) of the Federal Trade Commission Act, as
amended, 15 U.S.C. Section 45(b), stating its charges as follows:

I. Definitions

1. For the purpose of this complaint the following definitions
shall apply:

a. Portland cement includes Types I through V of portland
cement as specified by the American Society for Testing Materials.
Neither masonry nor white cement is included.



