










892 FEDERAL TRAm; COMMISSION DECISIONS

Interlocutory Order 98 F.T.

IN THE MATTER OF

KELLOGG COMPANY, ET AL.

Docket 8883. Interlocutory Order, Dec. , 1982

Staying the effective date of the Initial Decision until January 15 , 1982.

ORDER

On November 20, 1981 , the Director of the Bureau of Competition
("Director ) filed a Withdrawal of Notice of Intention to Appeal.
Complaint counsel had previously filed its Notice of Intention to
Appeal the Administrative Law Judge s ("ALJ") initial decision in
this matter and had subsequently reaffirmed its contention that the
public interest would be served by Commission review of the merits
as recently as October 1 , 1981. Therefore, the Commission issued an
Order on December 3, 1981, that required complaint counsel to
provide a "Statement as to why the public interest is no longer
served by full Commission review and consideration of the substan-
tive merits of this matter.
On December 11 , 1981 , the Director of the Bureau of Competition

filed a statement with the Commission. The Bureau Director
statement expressly acknowledged that it is "the decision of the

Commission which should ultimately govern here. . . ." Director
Statement at 2. The Commission concurs with this view. Section 5 of
the Federal Trade Commission Act clearly provides that a determi.
nation as to the public interest, for the purpose of invoking this Act
rests solely within the discretion of the Commission.

The Bureau Director has articulated his belief that the theory of
Docket 8883 is inconsistent with the public interest because it
unavoidably extends Section 5 to condemn some forms of conduct

that rationally now from an industry s structure, and thus, to

condemn the structure itself." Director s Statement, at 3. Moreover
the Director states that the relief sought by complaint counsel would
be anticompetitive, potentially resulting in inefficient behavior to

the ultimate detriment of the consumer. Director s Statement at 3--.
After reviewing the record materials, the Commission has deter-

mined to permit a brief period for further comment from those
complaint attorneys and economists who have conducted this
litigation. Chairman Miler opposes the extension of time and would
lOt place this matter on the Commission s docket. He believes that
he views of all parties have been clearly articulated in their briefs
efore the ALJ and the Commission. (See separate statement.
ommissioner Clanton also is not inclined to place this matter on the


