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This consent order requires a New York City advertising agency to cease, among other
things, employing the name Aspercreme or any other tradename which erroneous-
ly implies that aspirin is an active ingredient of the product. The order also bars
misrepresentations concerning the validity, conclusions, interpretations or results
of any test or study; as well as unsubstantiated claims regarding the mode of action
by which a drug treats, eases or cures a symptom, condition or disease. Respondent
is further prohibited from representing without reasonable substantiation that
any topically applied drug is faster or more effective than aspirin in the treatment
of arthritis, tendonitis, bursitis or rheumatism, or that it involves a new scientific
or mechanical principle. Additionally, the order requires the company to retain all
data that substantiates or contradicts advertised product claims for a period of
three years following dissemination of any advertisement subject to the order.

Appearances

For the Commission: Randell C. Ogg, Teresa A. Hennessy, Mark L.
Winerman, and Roberta L. Gross.

For the respondent: Leonard Orkin, Davis & Gilbert, New York
City.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that Thompson Medical
Company, a corporation, (hereinafter “Thompson”), and Ogilvy &
Mather, Inc., a corporation, (hereinafter “Ogilvy”), hereinafter some-
times referred to as respondents, have violated the provisions of the
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its com-
plaint stating its charges in that respect as follows:
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ParacgrarH 1. Thompson is a corporation organized, existing, and
doing business under and by virtue of the laws of the State of New
York with its offices and principal place of business located at 919
Third Ave., New York, New York.

Par. 2. Ogilvy is a corporation organized, existing, and doing busi-
ness under and by virtue of the laws of the State of New York with
its office and principal place of business located at 2 East 48th St.,
New York, New York.

Par. 3. Thompson is now and has been engaged in the business of
manufacturing, advertising, offering for sale, sale, and distribution of
various over-the-counter health care products, including the products
Aspercreme Creme Rub and Aspercreme Lotion Rub (hereinafter
“Aspercreme”), products advertised to treat various disorders. In con-
nection with the manufacture and marketing of Aspercreme, Thomp-
son is now and has been engaged in the dissemination, publication,
and distribution of advertisements and promotional material for the
purpose of promoting the sale of Aspercreme for human use. As adver-
tised, Aspercreme is a “‘drug” within the meaning of Section 12 of the
Federal Trade Commission Act.

Par. 4. Thompson causes said products when sold to be transported
from its places of business in various states to purchasers located in
various other states. Thompson maintains, and at all times mentioned
herein has maintained, a substantial course of trade in or affecting
commerce, as “‘commerce” is defined in the Federal Trade Commis-
sion Act.

Par. 5. Ogilvy is now, and for some time past has been, an advertis-
ing agency of Thompson. Ogilvy has prepared and placed for publica-
tion, advertising material to promote the sale of Aspercreme for
human use.

Par. 6. In the course and conduct of its business, and at all times
mentioned herein, Thompson has been and now is in substantial com-
petition in or affecting commerce with corporations, firms, and in-
dividuals representing or engaged in the manufacture or marketing
of health care products.

Par. 7. Ogilvy at all times mentioned herein has been and now is,
in substantial competition in or affecting commerce with other adver-
tising agencies.

Pagr. 8. In the course and conduct of their businesses, respondents
have disseminated and caused the dissemination of certain advertise-
ments concerning Aspercreme through the United States mail and by
various means in or affecting commerce, as “commerce” is defined in
the Federal Trade Commission Act, including the insertion of adver-
tisements in magazines with national circulations and the placement



OGILVY & MATHER INTERNATIONAL INC. 3

1 Complaint

of advertisements with television stations with sufficient power to
broadcast across state lines and into the District of Columbia.

PaARr. 9. Typical statements and representations in said advertise-
- ments, disseminated as previously described, but not necessarily all-
inclusive, are the advertisements attached hereto as Exhibits A
through H.

PaAR. 10. Through the use of the advertisements referred to in Para-
graphs Eight and Nine and others not specifically set forth herein,
respondents represented and now represent, directly or by implica-
tion that:

‘a. Aspercreme contains aspirin.
b. Aspercreme is a recently discovered or developed drug product.
c. Valid studies have scientifically proven that Aspercreme is more
effective than orally-ingested aspirin for the relief of arthritis, rheu-
matic conditions, and their symptoms.
Par. 11. In truth and in fact:

a. Aspercreme does not contain aspirin.

b. Aspercreme is not a recently discovered or developed drug
product; it has been available for purchase since at least 1971 and its
active ingredient has been in existence since at least 1954.

¢. No valid studies have scientifically proven that Aspercreme is
more effective than orally-ingested aspirin for the relief of arthritis,
rheumatism, and their symptoms.

Therefore, the representations set forth in Paragraph Ten were and
are false, misleading, or deceptive; and the advertisements referred
to in Paragraphs Eight and Nine were and are misleading in material
respects, and constituted and now constitute false advertisements.

PAR. 12. Through the use of the advertisements referred to in Para-
graphs Eight and Nine and others not specifically set forth herein,
respondents represented, and now represent, directly or by implica-
tion that:

a. Aspercreme is an effective drug for the relief of minor arthritis
and its symptoms.

b. Aspercreme is as effective a drug as orally-ingested aspirin for
the relief of minor arthritis and its symptoms.

¢. Aspercreme is a more effective drug than orally-ingested aspirin
for the relief of minor arthritis and its symptoms.

d. Aspercreme is an effective drug for the relief of rheumatic condi-
tions and their symptoms.

e. Aspercreme acts by directly penetrating through the skin to the °
site of the arthritic disorder.
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f. The use of Aspercreme will result in no side effects.

Par. 13. At the time of the first and subsequent disseminations of
the representations contained in Paragraph Twelve respondents did
not possess and rely upon a reasonable basis for making those repre-
sentations. Therefore, the dissemination of the said representations
as alleged constituted, and now constitutes, unfair or deceptive acts
or practices in or affecting commerce.

Pag. 14. Through the use of the advertisements referred to in Para-
graphs Eight and Nine and others not specifically set forth herein
respondents have represented and now represent directly or by im-
plication that they possessed and relied upon a reasonable basis for
the representations set forth in Paragraph Twelve at the time such
representations were made.

Par. 15. In truth and in fact, respondents did not possess and rely
upon a reasonable basis for the representations set forth in Paragraph
Twelve-at the time such representations were made. Therefore, the
representations set forth in Paragraph Fourteen were and are false,
misleading or deceptive. '

Pag. 16. Through the use of the trade name “Aspercreme” in adver-
tising, labels and promotional materials, respondents have represent-
ed and now represent that the product “Aspercreme” contains
aspirin. ‘

Par. 17. In truth and in fact, “Aspercreme” contains no aspirin.
Therefore, the representation in Paragraph Sixteen was and is false,
misleading, deceptive or unfair, and the use of the trade name “Asper-
creme” to describe a product which contains no aspirin constituted
and now constitutes an unfair or deceptive act or practice in or affect-
ing commerce.

Pagr. 18. The use by respondents of the aforesaid unfair or deceptive
representations and the dissemination of the aforesaid false adver-
tisements has had, and now has, the capacity and tendency to mislead
members of the consuming public into the erroneous and mistaken
belief that said representations were and are true.

Par. 19. The acts and practices of respondents, as herein alleged,
including the dissemination of the aforesaid false advertisements,
were and are all to the prejudice and injury of the public and of
respondents’ competitors and constituted, and now constitute, unfair
methods of competition in or affecting commerce, and unfair or decep-
tive acts or practices in or affecting commerce in violation of Sections
5 and 12 of the Federal Trade Commission Act, as amended.
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DEcisioN AND ORDER

The Commission having heretofore issued its complaint charging
the respondent named in the caption hereof with violation of Section
5 of the Federal Trade Commission Act, as amended, and the respond-
ent having been served with a copy of that complaint, together with
a notice of contemplated relief; and

The respondent, its attorneys, and counsel for the Commission hav-
ing thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth in
the complaint, a statement that the signing of said agreement is for
settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such com-
plaint, and waivers and other provisions as required by the Commis-
sion’s Rules; and

The Secretary of the Commission having thereafter withdrawn this
matter from adjudication in accordance with Section 38.25(c) of its
Rules; and

The Commission having considered the matter and having there-
upon accepted the executed consent agreement and placed such
agreement on the public record for a period of sixty (60) days, now in
further conformity with the procedure prescribed in Section 3.25(f) of
its Rules, the Commission hereby makes the following jurisdictional
findings and enters the following order:

1. Respondent Ogilvy & Mather International Inc. is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of New York, with its principal offices and place of busi-
ness located at 2 East 48th St., New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER
Part I

It is ordered, That respondent Ogilvy & Mather International Inc.,
its successors and assigns, and its officers, representatives, agents and
employees, directly or through any corporation, subsidiary, division
or other device, in connection with the advertising, offering for sale,
sale or distribution of any “drug”, as that term is defined in the
Federal Trade Commission Act, in or affecting commerce, as “com-
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merce” is defined in the Federal Trade Commission Act, do cease and
desist from:

A. Employing the trade name “Aspercreme” for any such drug or
any other tradename or terms that represents, directly or by implica-
tion, that an active ingredient of such drug is aspirin, unless such
drug contains aspirin in therapeutically significant quantities.

B. Employing any trade name for any such drug which represents,
directly or by implication, that such drug contains an active ingredi-
ent which it in fact does not.

C. Representing, directly or by implication, that any such drug is
new, or involves a new mechanical or scientific principle, when such
drug or one involving such principle has been nationally available for
purchase in the United States for more than one year.

D. Representing, directly or by implication, that any such drug has
an ingredient when in fact it does not have that ingredient.

E. Misrepresenting the contents, validity, results, conclusions or
interpretations of any test or study.

F. Representing, directly or by implication, the mode of action by
which any such drug treats, mitigates, or cures any symptom, disease,
or condition unless respondent possesses and relies upon a reasonable
basis substantiating the representation.

Part 11

It is further ordered, That respondent Ogilvy & Mather Internation-
al Inc., its successors and assigns, and its officers, representatives,
agents and employees directly or through any corporation, subsidiary,
division or other device, in connection with the advertising, offering
for sale, sale or distribution of any topically applied drug in or affect-
ing commerce, as “commerce” is defined in the Federal Trade Com-
mission Act, cease and desist from:

A. Representing, directly or by implication, that any such topically
applied drug is effective for the treatment or relief of the symptoms
of any musculoskeletal disorder (such as arthritis, tendonitis, bursitis,
or rheumatic disorders) or any other disease or condition;

B. Representing, directly or by implication, that any such topically
applied drug is as fast or faster, or is as effective or more effective,
than aspirin in the treatment or relief of the symptoms of any mus-
culoskeletal disorder (such as arthritis, tendonitis, bursitis, or rheu-
matic disorder) or any other disease or condition;

C. Representing, directly or by implication, that any such topically
applied drug will not result in any side effect;
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D. Representing, directly or by implication, that any such topically
applied drug will result in fewer side effects than any other drug or
device;

unless at the time of the dissemination of any such representation
respondent possesses and relies upon a reasonable basis consisting of
competent and reliable scientific or medical evidence substantiating
that representation. For the purposes of this Order, competent and
reliable scientific or medical evidence shall include at least two well-
controlled, double blinded clinical studies which meet the require-
ments set forth in 21 C.F.R. 314.111(a)(5)(ii) and 21 C.F.R. 330.10(a)
(4)(ii), and are conducted by different persons, independently of each
other. Such persons shall be qualified by training and experience to
conduct such studies. Provided, however, with respect to any represen-
tation covered by this Part, if the Food and Drug Administration
promulgates any final standard which establishes conditions under
which such product is safe and effective, then in lieu of the above,
respondent may possess and rely upon scientific evidence which fully
conforms to such final standards as a reasonable basis for said repre-
sentation. Provided further, however, where the evidence relied upon
by respondent was not directly or indirectly conducted or controlled
by respondent, it shall be an affirmative defense to an alleged viola-
tion of this Part for respondent to prove that it reasonably relied on
the expert judgment of its client or of an independent third party in
concluding that a reasonable basis exists which meets the require-
ments of this Part. Such expert judgment shall be in writing signed
by a person qualified by education or experience to render the opin-
ion. The written opinion shall describe the contents of the evidence
upon which the opinion is based and shall set forth the qualifications
of the person to render the opinion.

Part I1I

1t is further ordered, That respondent Ogilvy & Mather Internation-
al Inc., its successors and assigns, and its officers, representatives,
agents and employees, for a period of three years after respondent last
disseminates the advertisements for products covered by this Order,
shall retain all test results, data, and other documents or information
on which it relied for its representations or any documentation which
contradicts, qualifies or calls into serious question any claim included
in such advertisements which were in its possession during either
their creation or dissemination. Such records may be inspected by the
staff of the Commission upon reasonable notice.



16 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order | 101 F.T.C.
Part IV

1t is further ordered, That respondent notify the Commission at
least thirty (30) days prior to the effective date of any proposed change
in the corporate Respondent such as dissolution, assignment or sale,
resulting in the emergence of a successor corporation, the creation or
dissolution of subsidiaries, or any other change in the corporation
which may affect compliance obligations arising out of the Order.

Part V

It is further ordered, That respondent shall distribute a copy of this
Order to each of its operating divisions, and to each of its officers who
are engaged in the preparation and placement of advertisements for
products covered by this Order.

Part VI

It is further ordered, That the provisions of this Order shall not
apply to Scali, McCabe, Sloves, Inc.; Cole & Weber, Inc.; and Rogers,
Weiss/Cole & Weber Advertising, three subsidiary corporations whol-
ly owned by respondent, unless a product otherwise covered by this
Order is assigned or transferred from respondent to one of those
corporations. However, respondent shall distribute a copy of this
Order to the officers of the aforementioned corporations.

Part VII

1t is further ordered, That the respondent shall, within sixty (60)
days after this Order becomes final and annually thereafter for three
(3) years, file with the Commission a report, in writing, signed by a
responsible officer for respondent, setting forth in detail the manner
and form in which it has complied with this Order.
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17 Interlocutory Order
IN THE MATTER OF

BOISE CASCADE CORPORATION
Docket 9133. Interlocutory Order, Jan. 12, 1983

ORDER DENYING RESPONDENT’S APPLICATION
FOR INTERLOCUTORY APPEAL

At the conclusion of the presentation of complaint counsel’s case in
this proceeding, respondent filed with the ALJ a motion to dismiss the
complaint. On November 23, 1982, the ALJ issued an order declaring
his decision to defer ruling on the motion until after the presentation
of respondent’s defense and the filing of proposed findings and conclu-
sions of law by the parties. On December 9, respondent filed with the
Commission a motion requesting an order directing the ALJ to rule
now on respondent’s motion to dismiss.

Respondent’s motion is not permitted by either Commission Rule
:3.22(e), which provides specifically for the treatment of motions for
dismissal, or by Rule 3.23, which governs interlocutory appeals. The
Commission, of course, retains the authority to grant review of an
interlocutory ruling where the requirements of Rule 3.23 are not met,
but it has said that it will consider doing so only on a showing of a
clear abuse of discretion by the ALJ and irreparable harm to the
appealing party. E.g., American Home Products Corp., 90 F.T.C. 148
(1977); General Motors Corp., 90 F.T.C. 172 (1977). This occasion does
not present such a case.

Even when its standards for review were less stringent, the Com-
mission repeatedly declined to review ALJ determinations denying
motions to dismiss or for summary decision. E.g., Vulcanized Rubber
and Plastics Co., 52 F.T.C. 533 (1955); School Services, Inc., 72 F.T.C.
1003 (1967); The Hearst Corp., 80 F.T.C. 1011 (1972).1 As the Commis-
sion noted in those cases, denial of such motions does not affect the
ultimate outcome of a case. Moreover, a decision whether to continue
a proceeding with the presentation of respondent’s defense is pecu-
liarly within the grasp of the ALJ.

The ALJ’s discretion in ruling on motions to dismiss is broad. In-
deed, Rule 3.22(e) expressly provides that the ALJ may defer ruling
until the close of the case. Like interlocutory appeals from discovery
rulings, appeals from determinations under Rule 3.22(e) merit a par-
mere issued under rules permitting review “upon a showing that the ruling complained ¢
involves substantial rights and will materially affect the final decision, and that a determination of its correctnes
before conclusion of the hearing is essential to serve the interests of justice.” The current rules provide for revie

only upon certification by the ALJ under Rule 3.23(b) or in narrow circumstances, clearly not applicable her
delineated in Rule 3.23(a).



