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IN THE MATTER OF

YOUNG & RUBICAM/ZEMP , INC.

CONSENT ORDER, ETC. IN REGARD TO VIOLATION OF SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3154. Complaint, May 10, 1985-Pinal Order, May 10, 1985

This consent order requires a St. Petersburg, Fla. advertising agency, among other
things, to cease, in connection with the advertising arid sale of the Ecologizcr
CA/90 Series 2000 Air Treatment, representing ta.lsely through the use of terms
such as "eliminates " or by other means , that the portable household air cleaning
appliance removes substantially all or most formaldehyde gas and tobacco smoke
from the air people breathe under household living conditions. The order also bars
the firm from misrepresenting the ability of any such appliance or equipment to
clean the air of formaldehyde gas or tobacco smoke, and from representing the
performance characteristics of any air cleaning appliance unless it possesses and
relies upon competent and reliable substantiating evidence for such claims. Re-
spondent is additionally required to cease failing to maintain written records of
both substantiating materials and materials that contradict or qualify perform-
ance claims for a period of three years.

Appearances

For the Commission: Judith Wilkenfeld

For the respondent: Sidney S. Rosdeitcher, Paul
Wharton Garrison Washington , D.

Weiss, Rifkind,

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
as amended , and by virtue of the authority vested in it by said Act
the Federal Trade Commission , having reason to believe that Young
& Rubicam/Zemp, Inc. , hereinafter referred to as respondent, has
violated the provisions of said Act, and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the public
interest , hereby issues its complaint stating its charges in that respect
as follows:

PARAGRAPH 1. Respondent Young & Rubicam/Zemp, Inc. , is a cor-
poration organized , existing and doing business under and by virtue
of the laws ofthe State of Florida, with its offce and principal place
of business located at 1213 16th Street North , St. Petersburg, Florida.

PAR. 2. Respondent was at all times relevant to this complaint an
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PAR. 3. Respondent caused to be prepared and placed for publica-
tion and caused the dissemination of advertising and promotional
material , incJuding but not limited to the advertising referred to
herein , to promote the sale of a portabJe , eJectric household air clean-
ing appJiance, the Ecologizer CA/90 Series 2000 Air Treatment Sys-
tem (hereinafter referred to in the compJaint as "air cleaning

appJiance
PAR. 4. Respondent operates in various States of the United States

and in the District of Columbia. Respondent' s dissemination of adver-
tisements for the air cleaning appliance mentioned herein constituted
maintenance of a substantial course of trade in or affecting caID
meree , as commerce is defined in the Federal Trade Commission
Act.

PAR. 5. In the course and conduct of its business and for the purpose
of promoting the sale and distribution ofhousehoJd air cleaning appli-
ances , respondent disseminated and caused the dissemination of ad-
vertising for household air cleaning appliances in national
magazines , newspapers and catalogs distributed by the maiJ and
across state lines , and in radio broadcasts transmitted by radio sta-
tions located in various States ofthe United States and in the District
of CoJumbia , having suffcient power to carry such broadcasts across
state lines. Respondent aJso placed air cleaning appliance advertise-
ments with television stations having sufIcient power to broadcast
across state lines and into the District of CoJumbia. In addition , re-
spondent distributed by mail or other means , product brochures and
other sales literature directly to consumers or to deaJers for display
or distribution to consumers prior to or at the time of saJe.

PAR. 6. Typical statements and representations in said advertise-
ments and promotionaJ materials, disseminated as previously de-
scribed, but not necessarily inclusive thereof, are found in
advertisements and promotional materials attached hereto as Exhib-
its A , B, C , D , E, F , G, Hand 1.

PAR. 7. Through the use of the statements and representations
referred to in Paragraph Six , and other representations contained in
advertisements and promotionaJ materials not specifically set forth
herein , respondent represented , directly or by impJication , the follow-
ing claims:

a. The air cleaning appliance "gets rid of" or eliminates formaJde-
hyde gas and tobacco smoke from the air peopJe breathe under

household living conditions.
b. The air cleaning appliance cleans the air of or removes most

formaldehyde gas and tobacco smoke from the air people breathe

"..
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PAR. 8. In truth and in fact, the direct or implied representations
set forth in Paragraph Seven are false, for reasons including but not
limited to the following:

a. The air cleaning appliance does not eliminate and does not

remove most formaldehyde gas from the air people breathe under
household living conditions. Tests conducted by Rush-Hampton In-
dustries and independent tests, when extrapolated by generally ac-
cepted procedures to advertised room conditions , show that the air
cleaning appliance optimally can remove no more than 5% of for-
maldehyde gas from the indoor air people breathe.
b. The air cleaning appliance does not eliminate and does not

remove most tobacco smoke from the air people breathe under

household living conditions. Independent tests , when extrapolated by
generally accepted procedures to advertised room conditions, show
that the air cleaning appliance optimally can remove no more than

15% of tobacco smoke from the indoor air people breathe.

Therefore , the direct or implied representations set forth in Para-
graph Seven are false and misleading.

PAR. 9. As the representations referred to above are false, and
respondent knew or should have known that they were false at the
time of their dissemination, such representations are deceptive, mis-

leading, and unfair.
PAR. 10. Through the use of the advertisements and promotional

materials referred to in Paragraph Six, and other advertisements and
promotional materials not specifically set forth herein , respondent
represented, directly or by implication , that it 'possessed and relied
upon a reasonable basis for the representations set forth in Paragraph
Seven at the initial dissemination of the representations and each
suhsequent dissemination. In truth and in fact , respondent did not
possess and rely upon a reasonable basis for making such representa-
tions, and respondent knew or should bave known that it did not
possess and rely upon a reasonable basis. Therefore, respondent's
representations are false and misleading.

PAR. 11. The use by respondent ofthe aforesaid false and misleading
representations , and the placement in the hands of others of the
means and instrumentalities by and through which others may use
the aforesaid representations, had the capacity and tendency to mis-
lead consumers into the erroneous and mistaken belief that said rep-
resentations are true and complete and to induce such persons to
purchase air cleaning appliances sold by Rush-Hampton Industries
Inc. by reason of said erroneous and mistaken belief

PAR. 12. The aforesaid acts and practices of respondent, as herein

alleged , were all to the prejudice and injury of the public, and con-
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stituted unfair and deceptive acts or practices in or affecting com-

merce in violation of Section 5 ofthe Federal Trade Commission Act
as amended.

EXHIBIT A

TRANSCRIPT OF RADIO COMMERCIALS

I. "Socks"

A: Hello, this is Good Air Talk , you re on the air.
E: Good Air Talk.
A: Go ahead , sir, go ahead.
B: Listen , I have this great idea I wanl to talk to you about.
A: Well , does it have anything to do with good air?
B: Yes it does.
A: Okay, go ahead.
B: Well you know all the tobacco smoke, dust, odors and pollen in your indoor air?
A: You mean inside your house?
B: Right. What if somebody invented a thing to get rid of all that stuH?
A: They have sir. It is called the ECOLOGIZER*, it's an indoor air treatment sys-

tem-
B: You know , something you just plug into the wall , I mean, with all the tobacco

smoke-
A: Sir, it already exists. Its calJed the ECOLOGIZER
B: What do 1 know , maybe this thing could even get rid of unseen harmful gases'?
A: You mean like formaldehyde and ammonia that you re probably breathing right

now?
B: That's the idea.
A: Look, besides tobacco smoke, dust, odors and pollen , the ECOLOGIZER* with

CA/90* also gets rid of those harmful gases. It' s the only one that does. That' s why it'
worth marc.

B: I'm no science guy, but I know that that technology ha.';, to exist.
A: Look , it does exist, sir, and its all in the ECOLOGIZER* CA/90*
B: Now if you don t like this idea, here s another one.

A: Go ahead.
B: How come nobody s invented digital socks yet , I'm asking.
A: Look , you are just going to have to call Digital Socks Talk , okay?
B: How s that?
A: And that's it for Good Air Talk.
B: Hello'?

ANNOUNCER

Now get a bonus CA/90* fitering system with purchase of an ECOLOGIZER*

2. "Snooze

A: Hello, this is Good Air Talk.
B: Is this Good Air Talk?
A: Good Air Talk-

. Registered trademark
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B: Now listen , give me one good reason to buy that ECOLOGIZER* air treatment
system you always talk about.

A: Okay, CA/90*
B: CA/90"
A: Right , CA/90* is a powerful , natural ardor-absorbing substance that makes the

ECOLOGIZER* better than anything else going.
R You mean its better than-
A: Right.
B: Well what about-
A: It's much better. It's the only air treatment system that removes harmful gases.
B: Gases?
A: Right. Like formaldehyde and ammonia.
B: Formaldehyde? Hold on.
A: (Sotto voice) He s holding on.

B: I don t see any formaldehyde in here.
A: Of course you don t. But it's there.
B: Where?
A: In just about every indoor environment. You re probably breathing it right now.
B: You mean I'm breathing harmful gases right now?
A: Probably.
B: nay, how can I get rid of them?
A: Listen to me. Get an ECOLOGIZBR . It's the only air treatment system with

CA/90' .
B: And that' ll get rid of indoor gases?
A: Right. Plus tobacco smoke, dust , odors and pollen.
B: Now listen, what does it cost?
A: Well , an ECOLOGIZER. costs a litte bit more but , believe me , it' s worth it.
B: Yeah. I know what you mean. I tried to save a few bucks once on a cheap alarm

clock.
A: Uh-huh.
B: But every time I pushed the snooze alarm the clock fell asleep.
A: Yes , and that' s it for Good Air Talk.
B: I like your show by the way.

ANNOUNCER:

Now get a bonus CA/90 filtering system with purchase of an ECOLOGIZER*
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EXHIBIT B
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EXHIBIT C
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EXHIBIT D
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EXHIBIT E

Network television
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superiority of the
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EXHIBIT G
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The Pollution Problem
at the 80' s: Indoor Air.
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Indoor Air Pollution: Defined.
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Solving the
Indoor Air Pollution Problem.

ct:V'. :ncCCf CI
r.liu1n IS '" accism
Gr:r ."rq;r;..
'\ce It ::ee "t
C\cJt ct 8VSfCf' s
,lie. , rs c orcolem!t "e '0 :: co-
O"e1S ere :.rveG
Q"".

Cne !ln
wcuo De to se 
O'IIMIl QT wo
0'90 ere pope
v9lCted Hoever.
/1 ma 

:t:SSlptnct
A/ scl\1in IS tC us 0" en C8V

suc:, c: me I CtonCAI9C. irec9P
SySTem;' Ecer V\,'1 irecen S'( erecc rorhae. ctCla.c\A
": CN i' C,, 9Q AiTreer Sys 'oS D.1t-
n C'nt rew c:rStclc:n a rereHn; 't th or

e CtD'cvec tCf - It or one
-r eets (.10 c:&I

- .

t=_

_. .. "

. r i ,".

.._-

Rush-Hampton: The Indoor
Air Pollution Experts.

CA 90. Tbe Ke.
CAI90 .! C xrenrec c. erlc; ::SveK::ec 

::" 

s:--
HaCtn Incusme : ,carf,Sf n:: JC ::er'lC".
at WI ufJQB COf-C:rrCI ere ::f "'ecer-

"Iw :1 ",Cr1 ' 0 X 'te ;:f ::/ :CC'I.
A. you , emue. xars ::e cce :;1 -Ciec'
e ere weyS C1 wref ::erlm 13181

:: :: '

iC"_
an,.. 'T19C C/, :T CI. ::,9C :::r ::ercrr

!.\lefC :;1 'fe (fr1 'Te cC5ACIl -re C,, qc succe rl\l ::c:-,e
:- mcl€.. '1,ev ::C'C.t\ ;;CK .0 -r

DIn. CA,9C 8/cvcm ,J SOer' .
dW65 mClO'lc Olno.. =',9C :: er,=f\ ::xr-;es

Glec :0 nQvolC!enno.;O- S1C CrC8S



YOUNG & RUBICAM/ZEMP , INC.

317 Complaint

Basic Principles

of Effctive Treatment
of Polluted Indoor Air.

A Potentially Dangerous
Situation.

e =-..rcer ' :: Cuc:ei\ . c.SE 1'8 u rQ.8
:A YC" "Ca CJ cec.sro system

A srOH e+ morcr ru.s a 1Cf wnK: , culs 'te
"TfOJcn CI cce nc CT '16 cc d rr !:::lOller

::r ::r.om 01 e Cu ;:n. ;:cIIVec :: 'S ;)llec
rC"'I; C 'C'er 01 ::C:NCTec c. crC:: "" tS :;rerrecs

"" 01 er remcves SlC pcl'C,;es c: cu ::rc
:cClIen 1-er 'te Of s rtr gr, c.eer 41le ",rr

::,

'1C sc..ec :xc:es aravs ocllurC!,
Clec-.5. A r: :oyer mere C=MCTlrcnf5

:)lcte treser. cecer or is recrc JCeC

"le::e NO crcCierS ' c::e 'cce- ;"

: '-

;;0Wr. D'CCl ct rOGer -:! ::CI,cr. ':rc:e:
:terrescr.5tle ' SCll.ncN

' '

0 - e crc::.e- --
'eC!oo D'Clrtercnr.

S,-cce5S ' SSCCf-SIC;8 - ' c ::::c 

eQ8S 1"9 CtCllc cr c' scc"',c::e- ,:: ::2

:: "

ec"1nclt T .eclrss ::cr.s7c;.r.: 'esec:::-
::rx c::etu 5c"';;rv ::t 8 "em.. r.: :::c .. ec'

rclii;n .J'ercrcr

::/ -

e iceres - --
c"er,lS, - ct;: ":ecer! ::r-c ::ecc:

:::::-

Rush-Hampton
CDnsider the Options Indusries.

~~~~~ ~~~ ..,,

. T

~~~~~~~

e - t :

~~~

r ._

:efOV6 oat! tyPBS ar pOM'cnrs 

=::~~~~~

=or :ii

~~~

"ecef ;:eV1ascn:te CI8T t85f':'' CrL.TCC-'T;;

:-::

\Jr-ct Goestt 

- - 

- mcrer,r-::::rccc' ::r
ctoor rrecer;Q. 

' ,

::-rer::r(: :.r;
.J1:; rdC - CA'

;C,
Ne/e::

::_

.a:.tt,eVIT av 

" '\,

cr, /;ee.

_,. ':-

em trt 

~~~

s,'" ';':-::;ec

,:: 

o'cc,"eca""oco'" 

..,, - -

. """,wca-"ec ce 

Or\ 1xSCT jJlw al .

- -:-- -- - - -

cmar 5ce

;. - .~~~~~

r, rasC"1

~~~ ~~~~

--r CeoI'Cf,or. ' n et!ee. 't.ey ror OI.5M :c rGccr ::f XI- 
""Cr: me prOOte 'tey p.rr to serve. \i D'CCte5. 

- .

We res 't cnser Ar.srd rol\r. a'CIe.\ Ne ::::r .';i'
yC; exeC1 "Cw au ::CC ..crx 
Arc wrw cu :YCCC' NCrx 

Ct2'r.rc5 5 ""Cf1 !:C ..c: O" =roer ::t s ncccr =:r
;:iUf' :XCClef.



FEDERAL TRADE COMMISSION DECISIO

Complaint 105 F.



317 Complaint

EXHIBIT H

The
original

ECOLOGIZER
CA9OAlR TREAeI 
Anyt _Is I..t+ otth ot dellQedC! hae helpe mcke the
Ecloec the r"be one oml
ai _en sy in th wond.
Th re is Ie. work
Now yo co ccntllObo

""k&. odrs. 0J en pollen in
yo home C6 otn. Th Ecle

gls eI te puls pollut air
in1 th unlQ CA90 Air Oec
ing Sys whe ccn11r
or tr en dea air ISrel In a cJse 18' x 14' rom,
th CI wil be ccmplet reeirc

:en_ened€Wer 

Th Ecioer is rrst et 

II co. Urder rorm .
ccndns. 1h relaie .
CA ff enng system wil las 
up 10 3 

Th Eclolzer Is 9" hiQ en S'
in deer. Avcilcble in 
t: en
oImo wMe.

AJWh
Ecloer
.:110
De 8Iwn
EcIO'".:1
Ot Sc CA

k.IC._
RI Sys $ 1".:1Un CAQoolORII Sy,,, $ 191

$3..

139.

. " ;:/..)



336
FEDERAL TRADE 

COMMISSION DhiCISIONS

COltPlain t

EXHIBIT 105 " . T



317

Unsurpassed
air tratment and
odor contrl in

home or office.

Complaint

The Ecologllel series 2CCD air
trea.lmenlsys!em Isoerfecl
home or cHice use. it utilizes :he
mOS1 el1ec!lve riltermg sysrem
ava!lable- me second eneraticn
/iltering sysTem WI!1' CAi9018
adVanced scientific tormula.

Ore unl! ccnllf'L;Cl.sly 'ec:rC:;,',Hes
treats. c:eans. and ceoccr zes :r-e

air In areas JQ :0 2COO O\.OIC ee1
Me the ECQloglzer!'sysrem ,
portae!e. so It can oe 'Jsea
wnerever effective ooer centrol
and air (realm en! are neeCed

Send genertion
tarng sytem

reoves harmful
gase and solvent
plus housold odorstocc smoke odor
dus and pollen.

This uniqe fiJ1ering system iscoed of individu riliering
layers-each performing 

spific air treatment fuction.
As polluted air is pllled into the
unit, high-denity foa pretreBts
the air an remov dut an
pollen partcles. An intermedate
layer of 9Q !ormla treats the
air an 1100eS odrs-even
odrs ca by harmJ ba:eria
and fungi. This layer also .cons
a spial ga aOrDing material
that aOrt hamrl gaes lou
in 8'eryy indoor environmentS.
includng tcimaJdehye, ammonra
acetjc acid. and solven gas.
A flna filtering layer tra 8Vef

more cornaminants bejere Iresner.
cleaner air is reclrculaled.

TaqeTter, these scecialized
lilenng layers dO 11'8 10lal , ndoer
air treaUTem iOC. And It'e il(e(lrg

sysTem Kees Its eHec,lver, ess tor
mo!'s.

Spal feature
Appeling color

Modl 7' (Ught Boigol
Mod.. 735 (Bro)

The Ecclogile'" syem is
avalable in light bege or brow,
cmrs tht complement an decOr.
The unrtleature a convenient

on/Of switch that allo !he unIt to
be ru only when neeed.

Th top of the unit S8Pf3!es
from !he bonom fer quICk and eas
repacement of the filtering sytem.
An to Kee the Ecologl
sytem WOrldng at its bes a
spial filter iife indcator is
includ .Affxed to the unit or
fltering syem. !he indIcator
chage: color when ir 5
replacemer\ time.

'-':'::r

, .~~~~~

ECOGi2C
AI TREATMENT SYST_I-

JCIra""''''
!I 

-W- &
'''__Inc

..""""---

-2I_,_....""__"-'''"orl.''

''''



338 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 105 F.

DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy ofa draft of complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which , if issued by the Commission , would charge respondent with
violation of the Federal Trade Commission Act; and
The respondent, its attorney, and counsel for the Commission hav-

ing thereafter executed an agreement containing a consent order , an
admission by the respondent of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Act , and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , now in further conformity with the
procedure prescribed in Section 2.34 of its Rules , the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings and enters the following order:

1. Respondent Young & Rubicam/Zemp, Inc. is a corporation orga-
nized, existing and doing business under and by virtue ofthe laws of
the State of Florida, with its offce and principal place of business

located at 1213 16th Street North , St. Petersburg, Florida.
2. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

PART I

It is ordered That respondent Young & Rubicam/Zemp, Inc. , a
corporation , its successors and assigns, and its offcers , agents repre
sentatives and employees , directly or through any corporation , sub-
sidiary, division or other device, in connection with the advertising,
offering for sale , sale or distribution of the Ecologizer CA/90 Series
2000 Air Treatment System , in or affecting commerce, as Hcommerce
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is defined in the Federal Trade Commission Act, do forthwith cease
and desist from:

A. Representing, directly or by implication , contrary to fact, that
the Ecologizer CA/90 Series 2000 Air Treatment System removes
substantially all formaldehyde gas or tobacco smoke from the air
people breathe under household living conditions through the use of
the word "eliminates" or other phrases that the reasonable consumer
would interpret as "substantially all.

B. Representing, directly or by implication , contrary to fact, that
the Ecologizer CA/90 Series 2000 Air Treatment System cleans the
air of or removes most formaldehyde gas or tobacco smoke from the
air people breathe under household living conditions.

PART II

It is further ordered That respondent, its successors and assigns
and its officers , agents, representatives and employees , directly or
through any corporation , subsidiary, division or other device , in con-
nection with the advertising, offering for sale , sale or distribution of
the Ecologizer CA/90 Series 2000 Air Treatment System or any other
air cleaning appliance or equipment, in or affecting commerce, as
commerce" is defined in the Federal Trade Commission Act, do

forthwith cease and desist from misrepresenting in any manner, di-
rectly or by implication , the ability of any such appliance or equip-
ment to clean the air of or remove formaldehyde gas or tobacco smoke.

PART III

A. It is further ordered That respondent , its successors and assigns
and its offcers, agents , representatives and employees, directly or
through any corporation , subsidiary, division or other device , in con-
nection with the advertising, offering for sale, sale or distribution of
the Ecologizer CA/90 Series 2000 Air Treatment System or any other
air cleaning appliance or equipment , in or affecting commerce, as
commerce" is defined in the Federal Trade Commission Act, do

forthwith cease and desist from representing, directly or by implica-
tion , the performance characteristics of any such appliance or equip-
ment unless respondent possesses and relies upon a reasonable basis
for such representation , consisting of competent and reliable evidence
which substantiates such representation.

B. To the extent the evidence of a reasonable basis consists of scien-
tific or professional tests, experiments , analyses, research, studies or
other evidence based on the expertise of professionals in the relevant
area, such evidence shall be "competent and reliable" for purposes of
Part IIl(A) only if those tests, experiments, analyses, Tesearch
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studies, or other evidence are conducted and evaluated in an objective
manner by persons qualified to do so , using procedures generally
accepted in the profession or science to yield accurate and reliable
results.

C. For purposes of Part III(A) of this order, the term "performance
characteristics" means the cleaning, fitration, or removal ability of
the appliance or equipment, with respect to formaldehyde gas or
tobacco smoke, whether expressed in terms of the fitering media or
mechanism , or in terms of the appliance itself

Provided, however That in circumstances where the scientific or
professional tests, experiments , analyses, research, studies, or any
other evidence based on the expertise of professionals in the relevant
area was not directly or indirectly prepared, controlled , or conducted
by respondent, it shall be an affrmative defense to an alleged viola-
tion of Part III ofthis Order for respondent to prove that it reasonably
relied on the expert judgment of its client or of an independent third
party in concluding that it had a reasonable basis in accordance with
Part II of this Order. Such expert judgment shall be contained in a
written document prepared by a person qualified by education or
experience to render the opinion. Such opinion shall describe the
contents of such evidence upon which the opinion is based.

Provided further That nothing in this Order shall be deemed to
deny or limit respondent with respect to any right, defense, or affrm-
ative defense to which respondent otherwise may be entitled by law
in a compliance action or any other action, including any right, de-
fense, or alirmative defense based upon the legal standards applica-
ble to advertising agencies.

PART IV

It is further ordered That respondent , its successors and assigns
and its olicers , agents , representatives and employees , directly or
through any corporation, subsidiary, division or other device , in con-
nection with the advertising, offering for sale , sale or distribution of
any air cleaning appliance or equipment, in or affecting commerce , as

commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from failing to maintain written records:

1. Of all materials that were relied upon in disseminating any
representation covered by this Order , insofar as the text of such repre-
sentation is prepared, authorized , or approved by any person who is
an olicer or employee of respondent, or of any division, subdivision
or subsidiary of respondent.
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possession or control that contradict, qualify, or call into question aJ
representation made by respondent that is covered by this Order.

Such records shall be retained by respondent for a period of thn
years from the date the representations to which they pertain wer
last disseminated , and may be inspected by the staff of the Commi,
sian upon reasonable notice.

PART v

It is further ordered That respondent shall forthwith distribute a
copy ofthis Order to each of its operating divisions and to each of its
offcers , agents, representatives or employees engaged in the prepara-
tion and placement of advertisements or other sales materials.

PART VI

It is further ordered That respondent notify the Commission at
least thirty (30) days prior to the effective date of any proposed change
in the corporate respondent such as dissolution, assignment or sale,
resulting in the emergence of a successor corporation , the creation or
dissolution of subsidiaries, or any other change in the corporation
which may affect compliance obligations arising out of this Order.

PART VII

It is further ordered That respondent shall , within sixty (60) days
. alter this order becomes final and binding, fie with the Commission
a report in writing, setting forth in detail the manner and form in
which it has complied with the order.
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IN THE MATTER OF

WARNER COMMUNICATIONS, INC. , ET AL.

Docket 9174. Interlocutory Order, May 1985.

ORDER

Respondents have fied several motions requesting that this matter
, terminated, either by dismissal of the complaint or by considera-
on and eventual acceptance of a proposed consent agreement.
In disposition of these and related motions it is hereby ordered 

ollows:

1. Respondents ' application pursuant to Section 3. 23(b) of the Com-
mission s Rules for review of the administrative law judge s order of
March 27 , 1985 , is granted.

2. Respondents ' motion to dismiss the complaint is denied. Section
7 of the Clayton Act, 15 U.S.C. 18, prohibits acquisitions having cer-
tain anticompetitive effects. The Commission is empowered by Sec-
tion 11 of the Clayton Act, 15 U. C. 21 , to enforce compliance with
Section 7. The Commission is similarly empowered by 15 U. C. 45(a)
to enforce compliance with the FTC Act. The complaint in this case
alleges that the acquisition proposed by the respondents would violate
these statutes. The fact that the respondents have not consummated
their proposed transaction , and claim to have abandoned it, does not
oust this statutory grant of jurisdiction. The Commission s subject-

matter jurisdiction depends on the nature of the alleged ilegal con-
duct , and not on whether it is ongoing at any particular point during
the trial. To hold otherwise would mean that a Commission law en-
forcement action could be brought to a halt at any time, even after
a complaint and injunction have issued, by an abandonment, even a
temporary one, of the challenged conduct. The cases indicate that
voluntary cessation of unlawful activity is not a basis for halting a law
enforcement action. See United States v. Concentrated Phosphate Ex-
port Ass ' 393 U. S. 199 (1968); United States v. Trans-Missouri
Freight Ass 166 U.s. 290 , 309 (1897) (Sherman Act cases). Indeed
Section 13(b) of the Clayton Act, 15 U.s.C. 53(b), expressly contem-
plates adjudication of the merits of the legality of unconsummated
mergers when it provides for enjoining a proposed merger pending
administrative hearings. And, in fact, the consummation ofthis trans-
action has been preliminarily enjoined pursuant to Section 13(b)
pending Commission adjudication of the matter. FTC u. Warner Com-
munications, Inc. 742 F.2d 1156 (9th Cir. 1984).


