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IN THE MATTER OF
YOUNG & RUBICAM/ZEMP, INC.

CONSENT ORDER, ETC. IN REGARD TO VIOLATION OF. SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3154. Complaint, May 10, 1985—Final Order, May 10, 1985

This consent order requires a St. Petersburg, Fla. advertising agency, among other
things, to cease, in connection with the advertising and sale of the Ecologizer
CA/90 Series 2000 Air Treatment, representing falsely through the use of terms
such as “eliminates,” or by other means, that the portable household air cleaning
appliance removes substantially all or most formaldehyde gas and tobacco smoke
from the air people breathe under household living conditions. The order also bars
the firm from misrepresenting the ability of any such appliance or equipment to
clean the air of formaldehyde gas or tobacco smoke, and from representing the
performance characteristics of any air cleaning appliance unless it possesses and
relies upon competent and reliable substantiating evidence for such claims. Re-
spondent is additionally required to cease failing to maintain written records of
both substantiating materials and materials that contradict or qualify perform-
ance claims for a period of three years. )

Appearances

For the Commission: Judith Wilkenfeld

For the respondent: Sidney S. Rosdeitcher, Paul, Weiss, Rlﬂeznd
Wharton & Garrison, Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
as amended, and by virtue of the authority vested in it by said Act,
the Federal Trade Commission, having reason to believe that Young
& Rubicam/Zemp, Inc., hereinafter referred to as respondent, has
violated the provisions of said Act, and it appearing to the Commis-
sion that a proceeding by it in respect thereof would be in the public
interest, hereby issues its complaint statmg its charges in that respect
as follows:

ParacrapH 1. Respondent Young & Rubicam/Zemp, Inc., is a cor-
poration organized, existing and doing business under and by virtue
of the laws of the State of Florida, with its office and principal place
of business located at 1213 16th Street North, St. Petersburg, Florida.

Par. 2. Respondent was at all times relevant to this complaint an
advarticina acancry Af Runch.Hamntan Indnatriee Tne
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Par. 3. Respondent caused to be prepared and placed for publica-
tion and caused the dissemination of advertising and promotional
material, including but not limited to the advertising referred to
herein, to promote the sale of a portable, electric household air clean-
ing appliance, the Ecologizer CA/90 Series 2000 Air Treatment Sys-
tem (hereinafter referred to in the complaint as “air cleaning
appliance”).

PaARr. 4. Respondent operates in various States of the United States
and in the District of Columbia. Respondent’s dissemination of adver-
" tisements for the air cleaning appliance mentioned herein constituted
maintenance of a substantial course of trade in or affecting com-
merce, as “‘commerce” is defined in the Federal Trade Commission
Act.

Par. 5. In the course and conduct of its business and for the purpose
of promoting the sale and distribution of household air cleaning appli-
ances, respondent disseminated and caused the dissemination of ad-
vertising for household air cleaning appliances in national
magazines, newspapers and catalogs distributed by the mail and
across state lines, and in radio broadcasts transmitted by radio sta-
tions located in various States of the United States and in the District
of Columbia, having sufficient power to carry such broadcasts across
state lines. Respondent also placed air cleaning appliance advertise-
ments with television stations having sufficient power to broadcast
across state lines and into the District of Columbia. In addition, re-
spondent distributed by mail or other means, product brochures and
other sales literature directly to consumers or to dealers for display
or distribution to consumers prior to or at the time of sale.

Par. 6. Typical statements and representations in said advertise-
ments and promotional materials, disseminated as previously de-
scribed, but not necessarily inclusive thereof, are found in
advertisements and promotional materials attached hereto as Exhib-
its A,B,C,D,E, F, G, Hand L

Par. 7. Through the use of the statements and representations
referred to in Paragraph Six, and other representations contained in
advertisements and promotional materials not specifically set forth
herein, respondent represented, directly or by implication, the follow-
ing claims:

a. The air cleaning appliance “gets rid of ” or eliminates formalde-
hyde gas and tobacco smoke from the air people breathe under
household living conditions.

b. The air cleaning appliance cleans the air of or removes most
formaldehyde gas and tobacco smoke from the air people breathe

nndar hnnecahald livine randitinne
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Par. 8. In truth and in fact, the direct or implied representations
set forth in Paragraph Seven are false, for reasons including but not
limited to the following:

a. The air cleaning appliance does not eliminate and does not
remove most formaldehyde gas from the air people breathe under
household living conditions. Tests conducted by Rush-Hampton In-
dustries and independent tests, when extrapolated by generally ac-
cepted procedures to advertised room conditions, show that the air
cleaning appliance optimally can remove no more than 5% of for-
maldehyde gas from the indoor air people breathe.

b. The air cleaning appliance does not eliminate and does not
remove most tobacco smoke from the air people breathe under
household living conditions. Independent tests, when extrapolated by
generally accepted procedures to advertised room conditions, show
that the air cleaning appliance optimally can remove no more than
15% of tobacco smoke from the indoor air people breathe.

Therefore, the direct or implied representations set forth in Para-
graph Seven are false and misleading.

Par. 9. As the representations referred to above are false, and
respondent knew or should have known that they were false at the
time of their dissemination, such representations are deceptive, mis-
leading, and unfair. ‘

Par. 10. Through the use of the advertisements and promotional
materials referred to in Paragraph Six, and other advertisements and
promotional materials not specifically set forth herein, respondent
represented, directly or by implication, that it ‘possessed and relied
upon a reasonable basis for the representations set forth in Paragraph
Seven at the initial dissemination of the representations and each
subsequent dissemination. In truth and in fact, respondent did not
possess and rely upon a reasonable basis for making such representa-
tions, and respondent knew or should have known that it did not
possess and rely upon a reasonable basis. Therefore, respondent’s
representations are false and misleading.

Par. 11. The use by respondent of the aforesaid false and misleading
representations, and the placement in the hands of others of the
means and instrumentalities by and through which others may use
the aforesaid representations, had the capacity and tendency to mis-
lead consumers into the erroneous and mistaken belief that said rep-
resentations are true and complete and to induce such persons to
purchase air cleaning appliances sold by Rush-Hampton Industries,
Inc. by reason of said erroneous and mistaken belief.

PAR. 12. The aforesaid acts and practices of respondent, as herein
alleged, were all to the prejudice and injury of the public, and con-
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stituted unfair and deceptive acts or practices in or affecting com-
merce in violation of Section 5 of the Federal Trade Commission Act,
as amended. :

EXHIBIT A

TRANSCRIPT OF RADIO COMMERCIALS
1. “Socks” .

A: Hello, this is Good Air Talk, you're on the air.

B: Good Air Talk.

A: Go ahead, sir, go ahead.

B: Listen, I have this great idea I want to talk to you about.

A: Well, does it have anything to do with good air? '

B: Yes it does.

A: Okay, go ahead.

B: Well you know all the tobacco smoke, dust, odors and pollen in your indoor air?

A: You mean inside your house?

B: Right. What if somebody invented a thing to get rid of all that stuff?

A: They have sir. It is called the ECOLOGIZER®, it’s an indoor air treatment sys-
tem—

B: You know, something you just plug into the wall, I mean, with all the tobacco
smoke—

A: Sir, it already exists. Its called the ECOLOGIZER*.

B: What do I know, maybe this thing could even get rid of unseen harmful gases?

A: You mean like formaldehyde and ammonia that you’re probably breathing right
now?

B: That’s the idea.

A: Look, besides tobacco smoke, dust, odors and pollen, the ECOLOGIZER* with
CA/90* also gets rid of those harmful gases. It’s the only one that does. That’s why it’s
worth more.

B: I'm no science guy, but I know that that technology has to exist.

A: Look, it does exist, sir, and its all in the ECOLOGIZER* CA/90*.

B: Now if you don’t like this idea, here’s another one.

A: Go ahead.

B: How come nobody’s invented digital socks yet, I'm asking.

A: Look, you are just going to have to call Digital Socks Talk, okay?

B: How's that?

A: And that’s it for Good Air Talk.

B: Hello?

ANNOUNCER: ‘
Now get a bonus CA/90* filtering system with purchase of an ECOLOGIZER*

2. "Snooze”

A: Hello, this is Good Air Talk.
B: Is this Good Air Talk?
A: Good Air Talk—

* Registered trademark.
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B: Now listen, give me one good reason to buy that ECOLOGIZER* air treatment
system you always talk about.

A: Okay, CA/90*.

B: CA/90*?

A: Right, CA/90* is a powerful, natural ordor-absorbing substance that makes the
ECOLOGIZER* better than anything else going.

B: You mean its better than—

A: Right.

B: Well what about—
A: It’s much better. It’s the only air treatment system that remeves harmful gases.
B: Gases?
A: Right. Like formaldehyde and ammonia.
B: Formaldehyde? Hold on.
A: [Sotto voice] He’s holding on.
B: I don’t see any formaldehyde in here.
A: Of course you don’t. But it’s there.

B: Where?

A: In just about every indoor environment. You’re probably breathing it right now.

B: You mean I'm breathing harmful gases right now?

A: Probably.

B: Boy, how can I get rid of them?

A: Listen to me. Get an ECOLOGIZER*. It’s the only air treatment system with
CA/90*.

B: And that’ll get rid of indoor gases?

A: Right. Plus tobacco smoke, dust, odors and pollen.

B: Now listen, what does it cost?

A: Well, an ECOLOGIZER* costs a little bit more but, believe me, it’s worth it.

B: Yeah. I know what you mean. I tried to save a few bucks once on a cheap alarm
clock. )

A: Uh-huh.

B: But every time I pushed the snooze alarm the clock fell asleep.

A: Yes, and that’s it for Good Air Talk.

B: I like your show by the way.

ANNOUNCER:
Now get a bonus CA/90* filtering system with purchase of an ECOLOGIZER*.
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EXHIBIT B

Nathing eise even comes close 0 the effectiveness formaiasnyos and
of the Ecologizer CAI90 Air Treatment System in remowving 0Nvert Gases.
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EXHIBIT C
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'EXHIBIT D

STOCK UPONTHE =
ONLY SERIOUS SOLUTION &
TO INDOOR AIR POLLUTION.

YOUR CUSTOMERS WILL ASK

FOR IT BY NAME:

ECOLOGIZER CA 90 AIR TREATMENT SYSTEMS.

Ecologizer® TAQQ® Air Tt
Systems.

anything eise.

~

1 removes fobacco smoke. odors, Ecologuer CASC Air Treatment Anything efse 1s ».
Qust and poilen from the air Systems for home, office ang auto.
Sontinuousiv,
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Network television
emphasizes the
superiority of the
Ecologizer'with
the CAIWA"
Filtering System

MILLIE YELLING FROM KITCHEN:
Did you get e ngnt air cieaner. Harry?

~ARRY: Got the Ecologzer®

FEDERAL TRADE COMMISSION DECISIONS
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EXHIBIT E

AN
1Y

Rush-Hampton Industries, tnc.
300C reusiran 23

_sngwooe, Fcrca 0TS
308,834 LCC

MILLIE. That's the one that costs more,
Harry.

HARAY: Thar's becausa 1 oes maore. Millie.
11 1aKes 100ACCY SMOKS, GuIL 200rS ana
pollen . .

MIL_E That's wnat re zneaper >res 2.c
00, Harry

~ARRY' The cheapar ones don't have
ZAISO® and that's the ditferenca. it coes a
Jefter Joo remowving formaidenyde.

‘NNOQUNCER v.0.:
‘ou Gid get the ngnT air cleaner, Hamry. And
Gt now you'll get a bonus fiter with the

MILLIE: Do we have larmaigsnyae’
HARRY" Aimast arry home cousct have
formascenyae and other NousanoKd
gases.

MILUE The Ecologizer® ¥ou ot he "GTt
air cleaner —arry
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EXHIBIT G
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The Pollution Problem
of the 80’s: Indoor Air.
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Indoor Air Pollution: Defined.
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“My Job Makes Me Sick!”

There have been numerous cocumentec instcnces
wherg Naoor G poilution has ccused heccacnes.
nves, scrarchy Hhrodrs and Qrowsiness.

Empioyees in the newty consiructed Socic Services
tuicing n San Francisco compianed hat they get Sck
just Deing i the builcing Cocrers examined the greuc
anda found high levels of inflammcTion shormess ct
Trecth, chest HgNmess anc Nose Cnc hroct preciems.
Mecsurements anc tests cf ar insice the duicing linkec
aQust. formaidehyce GCs ana other particulares 1o the
problems. :

Many employees at NBC In New York becarne sick
Qfter they moved intc thew newly remoceled otfices.
He- Zaches. hives, drowsiness and scratchy throats
were reported Experts agan conciuced hat poiluted
inGoor ar was the culprt.

There have been cases where peopie butt
new, energy saving homes. well iInsuiated ana
figntly constructed with thenrna windows and
all the iatest energy savers Then they found that
the homes were viriually uninhatitabie beccuse
dii the paoliutants givenoff by everycay temswere
unatie to escope the secied incoar environment.

Almaost oaily the roster of documented ccses

cf indcor poiilution causing necrth pro-

Complaint

How the
Little Buggers Bug You.
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Solving the
Indoor Air Pollution Problem.

Cbwviousty, incocr air
poiiution is @ ereciem
cf ncrecung megr-
fuce mat ctfec?s *te
cuaity cf aververes
ife. it's  prociem
hat neecs °c oe ca-
aressec Cnc scvec.

Cre sonficn
weuld pe to see that
al IMng and work
creas cre property
ventiicted However,
in many stuations

hat s smpty nct pessicie
nor pracicat

Another soilution is 1T use Cr frectment cevicas
such as the Rusn-Hampton CAI9G*® Al Trectment
Systerm.

The Ecologrzer® CAIS0 Air Treqtment Systerns cre-
ceolicnees for home, otffice ana auto use.
The Ductiess Fan CAQQ Air Trearment System is builtt-
N QUANG New CONSITUCTION of remoceiing. 1's the only
2uidng-code Crorcved cuctiess fan - the only one
“nct meets C-10 ctenc.
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Rush-Hampton: The Indoor
Air Pollution Experts.
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Basic Principles
of Effective Treatment
of Polluted Indoor Air.
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A Potentially Dangerous
Situation.
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your home or office. The Ecolo-

Complaint

EXHIBIT H

The
original

ECOLOGIZER

CA90'AIR TREATMENT SYSTEM

Anything eise is less.
Hundreds of thousands of delighted
customers have heiped make the
Ecoiogizer the number cne smatl
air treqimert system in the word.
The reason is smple. it works.

Now you can control tobacco
smoke, odors. dust and pollen in

gizers quiet fon pulls poliuted air
into the unique CAI90 Air Cleans-
ing System where contaminants
are trapped and clean fresh air is
released. in a ciosed 18’ x 14’ com,
the air will be completety recircu-
iated. filtered and freshened every o _ﬂ
33 minutes.

The Ecologizer is most effective /aL =)
it it runs constantty. Under normat
conditions, the replcceable
CAI9Q fittering system will last
up to I morhs.

The Ecologizer is " highand §°
in ciameter. Avaiiable in dark
brown and — o
aimond white. ‘s'ﬂ’%%
#3300
Almond White
Ecologuzer $39.98

o Le

PR TR AR T

TP P )

Fitenng System  $ 3.98
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Unsurpassed

air treatment and
odor control in
home or office.

Complaint

The Ecologizer® senes 2CCO air
treatment systern is pertect for
home or office use. It utilizes ihe
most effective filtering system
avallable—the second generation
filtering system with CAiS0?
advanced scientific formuia.

One unit continuously recircuiates.
treats. c'eans. and ceocor:zes ‘re
air in areas up to 2000 cupic ‘eet.
And the Ecologizer? system is
portabte, so 1t can be usea
wherever effective odor control
and air treatment are neeced.

Second generation
*Yering system
removes harmtul
gases and solvents,
plus household odors,
tobacco smoke odors,
dust, and pollen.

This unique filtering system is
compeosed of individuai filtering
layers—aach performing a
specific air treatment function.

As poliuted air is pulled into the
unit, high-density fcam pretreats
the air and removes dust and
polien particles. An intermediate
layer ot CAIQ0® formuia treats the
air and removes odors—even
odors caused by harmtfut bacteria
and fungi. This layer also contains
a special gas absorbing material
that absorbs harmful gases found
in everyday indoor environments,
including formaldehyde, ammonia.
acetic acid, and solvent gases.

A final filtering layer traps even

T 275087 1855
PR

more contaminants betore fresner,
cleaner air is recirculated.

Together, these specialized
filtenng iayers do the total indoor
air treatment jot. And the filtering
system keeps its effecuveness for
months.

Special features.
Appealing colors.

Modei 7305 (Light Beige)
Modei 7315 (Brown)

The Ecologizer® system is
available in light beige or brown,
colors that complement any decor.
The unit features a convenient

on/atf switch that allows the unit to

be run only when needed.
The top of the unit separates

from the bottom for quick and easy
replacement of the filtering system.

And to keep the Ecologizer®
system working at its best, a
special filter life indicator is
included. Affixed to the unit or
filtering system, the indicator
changes color when it's
replacement time. .

ECOLOGIZER :2000

Famh-Hampwon indusutes, Ins.

3000 Inaustnal Park
\ongwaod. Flonaa 2750 /K\
305/834-3000

. 1982 Ausn-Hamoumn incustnes. inc.
ECOLOGIZER a1 CAMID are remraran

AR TREATMENT SYSTEM

The Ecotogazer® 3enes 2000 s treatment system
has Deen SNOWN 10 reMOve greater han S0% of
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Decision and Order . 105 F.T.C.
DEcisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission hav-
ing thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth in
the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint, and waivers and other provisions as required by the
Commission’s Rules; and

The Commission having thereafter cons1dered the matter and hav-
ing determined that it had reason to believe that the respondent has
violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings and enters the following order:

1. Respondent Young & Rubicam/Zemp, Inc. is a corporation orga-
nized, existing and doing business under and by virtue of the laws of
the State of Florida, with its office and principal place of business
located at 1213 16th Street North, St. Petersburg, Florida.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

PART 1

It is ordered, That respondent Young & Rubicam/Zemp, Inc., a
corporation, its successors and assigns, and its officers, agents, repre-
sentatives and employees, directly or through any corporation, sub-
sidiary, division or other device, in connection with the advertising,
offering for sale, sale or distribution of the Ecologizer CA/90 Series
2000 Air Treatment System, in or affecting commerce, as “commerce”
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is defined in the Federal Trade Commission Act, do forthwith cease
and desist from:

A. Representing, directly or by implication, contrary to fact, that
the Ecologizer CA/90 Series 2000 Air Treatment System removes
substantially all formaldehyde gas or tobacco smoke from the air
people breathe under household living conditions through the use of
the word “eliminates” or other phrases that the reasonable consumer
would interpret as “substantially all.”

B. Representing, directly or by implication, contrary to fact, that
the Ecologizer CA/90 Series 2000 Air Treatment System cleans the
air of or removes most formaldehyde gas or tobacco smoke from the
air people breathe under household living conditions.

PART II

1t is further ordered, That respondent, its successors and assigns,
and its officers, agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in con-
nection with the advertising, offering for sale, sale or distribution of
the Ecologizer CA/90 Series 2000 Air Treatment System or any other
air cleaning appliance or equipment, in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from misrepresenting in any manner, di-
rectly or by implication, the ability of any such appliance or equip-
ment to clean the air of or remove formaldehyde gas or tobacco smoke.

PART III

A. It is further ordered, That respondent, its successors and assigns,
and its officers, agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in con-
nection with the advertising, offering for sale, sale or distribution of
the Ecologizer CA/90 Series 2000 Air Treatment System or any other
air cleaning appliance or equipment, in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing, directly or by implica-
 tion, the performance characteristics of any such appliance or equip-
ment unless respondent possesses and relies upon a reasonable basis
for such representation, consisting of competent and reliable evidence
which substantiates such representation.

B. To the extent the evidence of a reasonable basis consists of scien-
tific or professional tests, experiments, analyses, research, studies or
other evidence based on the expertise of professionals in the relevant
area, such evidence shall be “competent and reliable” for purposes of
Part III(A) only if those tests, experiments, analyses, Tesearch,
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studies, or other evidence are conducted and evaluated in an objective
" manner by persons qualified to do so, using procedures generally
accepted in the profession or science to yield accurate and reliable
results.

C. For purposes of Part ITII(A) of this order, the term “performance
characteristics” means the cleaning, filtration, or removal ability of
the appliance or equipment, with respect to formaldehyde gas or
tobacco smoke, whether expressed in terms of the filtering media or
mechanism, or in terms of the appliance itself.

Provided, however, That in circumstances where the scientific or
professional tests, experiments, analyses, research, studies, or any
other evidence based on the expertise of professionals in the relevant
area was not directly or indirectly prepared, controlled, or conducted
by respondent, it shall be an affirmative defense to an alleged viola-
tion of Part III of this Order for respondent to prove that it reasonably
relied on the expert judgment of its client or of an independent third
party in concluding that it had a reasonable basis in accordance with
Part III of this Order. Such expert judgment shall be contained in a
written document prepared by a person qualified by education or
experience to render the opinion. Such opinion shall describe the
contents of such evidence upon which the opinion is based.

Provided further, That nothing in this Order shall be deemed to
deny or limit respondent with respect to any right, defense, or affirm-
ative defense to which respondent otherwise may be entitled by law
in a compliance action or any other action, including any right, de-
fense, or affirmative defense based upon the legal standards applica-
ble to advertising agencies. ‘

PART IV

It is fui‘ther ordered, That respondent, its successors and assigns,
and its officers, agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in con-
nection with the advertising, offering for sale, sale or distribution of
any air cleaning appliance or equipment, in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from failing to maintain written records:

1. Of all materials that were relied upon in disseminating any
representation covered by this Order, insofar as the text of such repre-
sentation is prepared, authorized, or approved by any person who is
an officer or employee of respondent, or of any division, subdivision
or subsidiary of respondent.

1. cmrimemcen mee davnAamatnatiane in ita
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possession or control that contradict, qualify, or call into question a1
representation made by respondent that is covered by this Order.

Such records shall be retained by respondent for a period of thre
years from the date the representations to which they pertain wer
last disseminated, and may be inspected by the staff of the Commis
sion upon reasonable notice.

PART V

It is further ordered, That respondent shall forthwith distribute a
copy of this Order to each of its operating divisions and to each of its
officers, agents, representatives or employees engaged in the prepara-
tion and placement of advertisements or other sales materials.

PART V1

It is further ordered, That respondent notify the Commission at
least thirty (30) days prior to the effective date of any proposed change
in the corporate respondent such as dissolution, assignment or sale,
resulting in the emergence of a successor corporation, the creation or
dissolution of subsidiaries, or any other change in the corporation
which may affect compliance obligations arising out of this Order.

PART VII

It is further ordered, That respondent shall, within sixty (60) days

“after this order becomes final and binding, file with the Commission

a report in writing, setting forth in detail the manner and form in
which it has complied with the order.
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Interlocutory Order 105 F.T.C.
IN THE MATTER OF
WARNER COMMUNICATIONS, INC., ET AL.
Docket 9174. Interlocutory Order, May 24, 1985.
OrDER

Respondents have filed several motions requesting that this matter
2 terminated, either by dismissal of the complaint or by considera-
on and eventual acceptance of a proposed consent agreement.

In disposition of these and related motions it is hereby ordered as
ollows:

1. Respondents’ application pursuant to Section 3.23(b) of the Com-
mission’s Rules for review of the administrative law judge’s order of
March 27, 1985, is granted.

2. Respondents’ motion to dismiss the complaint is denied. Section
7 of the Clayton Act, 15 U.S.C. 18, prohibits acquisitions having cer-
tain anticompetitive effects. The Commission is empowered by Sec-
tion 11 of the Clayton Act, 15 U.S.C. 21, to enforce compliance with
Section 7. The Commission is similarly empowered by 15 U.S.C. 45(a)
to enforce compliance with the FTC Act. The complaint in this case
alleges that the acquisition proposed by the respondents would violate
these statutes. The fact that the respondents have not consummated
their proposed transaction, and claim to have abandoned it, does not
oust this statutory grant of jurisdiction. The Commission’s subject-
matter jurisdiction depends on the nature of the alleged illegal con-
duct, and not on whether it is ongoing at any particular point during
the trial. To hold otherwise would mean that a Commission law en-
forcement action could be brought to a halt at any time, even after
a complaint and injunction have issued, by an abandonment, even a
temporary one, of the challenged conduct. The cases indicate that
voluntary cessation of unlawful activity is not a basis for halting a law
enforcement action. See United States v. Concentrated Phosphate Ex-
port Ass’n, 393 U.S. 199 (1968); United States v. Trans-Missouri
Freight Ass’n, 166 U.S. 290, 309 (1897) (Sherman Act cases). Indeed,
Section 13(b) of the Clayton Act, 15 U.S.C. 53(b), expressly contem-
plates adjudication of the merits of the legality of unconsummated
mergers when it provides for enjoining a proposed merger pending
administrative hearings. And, in fact, the consummation of this trans-
action has been preliminarily enjoined pursuant to Section 13(b)
pending Commission adjudication of the matter. FTC v. Warner Com-
munications, Inc., 742 F.2d 1156 (9th Cir. 1984).



