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IN THE MATTER OF .
NATIONAL ENERGY ASSOCIATES, INC., ET AL.

CONSENT ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3179. Complaint, Feb. 5, 1986—Decision, Feb. 5, 1986

This consent order requires a Norcross, Ga. manufacturer and marketer of home
energy controlling devices, and its corporate officer, among other things, to cease
making claims of energy savings associated with the product “Cyclematic”, or any
other energy-control device, without competent and reliable substantiation. Addi-
tionally, respondents are prohibited from representing that consumers are eligible
for a federal income tax credit with the purchase of their products, unless that is
true.

Appearances

For the Commission: Michael Dershowitz and Sandra N. Hammer. ,

For the respondents: J. Patrick O’Brien, Boyce, Thompson & O’Bri-
en, Norcross, Ga. :

COMPLAINT

The Federal Trade Commission, having reason to believe that Na-
tional Energy Associates, Inc., a corporation, and James B. Brooks,
individually and as an officer of said corporation (“respondents”),
have violated the provisions of the Federal Trade Commission Act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, alleges:

PARAGRAPH 1. (a) National Energy Associates, Inc. is a Georgia
corporation with its principal office or place of business at 6435 War-
ren Drive, Norcross, Georgia.

(b) James B. Brooks is an officer of the corporate respondent. He
formulates, directs and controls the acts and practices of the corpo-
rate respondent, including the acts and practices alleged in this com-
plaint. His principal office or place of business is the same as that of
the corporation. :

(c) Respondents cooperate and act together in carrying out the acts
and practices alleged in this complaint. T

Par. 2. Respondents manufacture, advertise, offer for sale, sell and
distribute energy control devices for residential or small commercial
use.
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PARr. 3. The acts and practices of respondents alleged in this com-
plaint have been in or affecting commerce.

Par. 4. In advertisements, respondents have made various state-
ments about the energy savings capability of their energy control
devices sold under the brand name “Cyclematic.” Typical and illus-
trative of these statements, but not all-inclusive thereof, are the fol-
lowing, some of which appear in the advertisements attached hereto
as Exhibits A and B: -

15% to 20% Guaranteed savings . . .
Cyclematic has been proven to save up to 30% on annual heating and/or cooling costs.

Typically, a Cyclematic will pay for itself in one to two years or less with the money
saved.

Qualifies for 15% Federal Energy Tax Credit.

PaRr. 5. Through the use of the above statements, and other state-
ments in advertisements not specifically set forth herein, respondents
have made the following material representations, directly or by im-
plication:

(1) Use of the Cyclematic energy control device will save consumers
at least 15% and possibly, as much as 80% on their annual small
commercial or home heating and cooling bills.

(2) It will take two years or less for consumers to save enough money
on their small commercial or home heating and cooling bills by using
the Cyclematic energy control device to recoup the retail cost of the
Cyclematic energy control device.

(3) Competent and reliable tests or studies prove that consumers
will save at least 15% and possibly, as much as 30% on their annual
small commercial or home heating and cooling bills by using the
Cyclematic energy control device.

(4) Cyclematic is a qualified energy conservation product according
to the U.S. Tax Code, thereby permitting purchasers of the product
to obtain a tax credit and reduce their federal income tax liability.

PAR. 6. In truth and in fact:

(1) Consumers will not save 15%, or close to 15%, on their annual
small commercial or home heating and cooling bills as a result of
using the Cyclematic energy control device.

(2) Few, if any, consumers will save enough money on their small
commercial or home heating and cooling bills by using the Cyclematic
energy control device to recoup the retail cost of the Cyclematic device
within two years, or close to two years.

(3) Energy savings of 15% to 30% on consumers’ annual small
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commercial or home heating and cooling bills due to the use of the
Cyclematic energy control device have not been proven by competent
and reliable tests or studies.

(4) Cyclematic is not a qualified energy conservation product ac-
cording to the U.S. Tax Code. Therefore, purchasers of Cyclematic
cannot obtain a tax credit or reduce their federal income tax liability
by purchasing the product.

Therefore, the representations set forth in Paragraph Five were,
and are, false and misleading. A

PAR. 7. Through the use of the statements set forth in Paragraph
Four, and others not specifically set forth herein, respondents have
represented, directly or by implication, that at the time of making the
representations set forth in Paragraph Five, they possessed and relied
upon a reasonable basis for those representations.

PARr. 8. In truth and in fact, at the time of the initial dissemination
of the representations and each subsequent dissemination, respond-
ents did not possess and rely upon a reasonable basis for making those
representations because, inter alia, respondents’ test protocols and
calculations were not designed or conducted in a manner to produce
competent, reliable and statistically meaningful results. Therefore,
respondents’ representations, as set forth in Paragraph Seven, were,
and are, false and misleading. :

Par. 9. The acts or practices of respondents as alleged in this com-
plaint constitute unfair or deceptive acts or practices in or affecting
commerce and false advertisements in violation of Section 5 of the
Federal Trade Commission Act.
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EXHIBIT A

WITH NEA’S CYCLEMATIC™
YOU HAVE:

e  Egse of operghion and retgdifity (Can 'ast up 1@ 25 yecrs)
o No comtor loss improves aif Creuiquon)
o A 15% Federal Tax Cedit [plus apphable sigte e~e‘gy Trect

system for you!
* A 15% to 20% Gucranteed savings Or your orey Tadt!
* tnsured scvings DAsed ON CONSUMPLON, (MantNty sQv-~Gs “SL'Aly SCys ‘S .
e Computer-nke nteligecce  which Sdjusts system 10 mo- Qi (e ever
® A hcrd:nheping AMenca conserve mer erergy (esoLrtes.

TOO HIGH UTILITY BILLS!

The Energy Crisias in America Today

arrenca has ceveloped a Hfe style that requires erormous omounts of energy Now 3s Amer.ca erters
an ecc of scarce and ZOstly energy supphes we Must adjust dur ifestyles (0 ‘educe enerGy consLoncn

Doing Your Partin Savln%merlca‘s Energy Will Save You

oney!

Today Amenccns face the most serous domesuc chalenge they are “kely 10 ‘ace 'n ther fer ~es—ine
erergy chailenge Thiscralenge s thatihe comestc Jemanc for energy keeps "9ng fesier thar e Zcestc
suoply * This cthcllerge should become your personal clsade o help Amercans reduce ererzy cemasd
2t hame ord ~ork

Mucr of amercas energy susec .neftcently By saving energy we 720 protec: 003 re 27vronment
<nd the BESIc Amencan siandard at tving. ~ot only tor ourseves. DUt 31sO FOf Our Chugren Ing Grarccnidren
A of us w Il pay 2 Peavy pace f we JO NGt save energy!

You ‘e the one who dec:des Row much energy you ' save Dy how much you conserve 1 JGES Cepend
9N NOow senous you are :

OUR ENERGY SOLUTION

The NEZA Way to Save Your Dollar's and America’s Energy
As an impoaant pan of the energy soluton forAmenca. Natono! Energy Assocotes. inc. s proud to ore-
sent the Cycematc™ The Cyclemauc™ s o micro-elecronc themmostat eneigy mMonuor for centrar neaung
QANg O CINCIOMING Systems.

The engiueenng stat at TimeMark Corp. has many year of expenence :n the applicauon and manutactuse of
energy control systems for commercial buildings. NEA ond TimeMark Corp. have deveioped g most cost effec:
uve thermestat energy monitor This system s especiaily designed tor nomes ana small businesses !t appiies
the same cegree of high technolagy which provides 'orge COmmercial businesses mulfions of gotlars :in energy
COST sQvings annuatly .

This is The System That Saveé You Money

The Cyclemnauc™s pnnapai of operonon 1s duty cycling. This improves the ethiciency of your heating and
cooling system plus increases the efficency of your themmostot. The Cyclemauc™ reduces your COsts by reduc:
Ing the operqtng me of your Qi CONdioning compressor and heaung system Even though the wun tmes are
reduced wrform comtart .s maintained throughout your home of Jusiness

IT’S YOUR MONEY

it Pays tor itseif In Savings!

Weth q Cycterrauc™ £nergy Conuol Syscem you can
St Saving On your energy COsts today! Sooner or lgtes
you !! spengd :ne money far @ Cyclemauc™: ercher in in-
creqsed erergy cosis or on a Cyclemauc™ The gl in-
vestment you re w.llmg 0 Mgke. Means MOfe Money
you {l save i the iong un.

* Yos'or Eneigy Saves  J S :mm&!w
2age t DOLOPA 0037 %78
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EXHIBIT B

THE SYSTEM
YOU CAN'T BEAT.

NO PROGRAMMING NEEDED
Tne Cvc.emat.c’¥ requires no pragramming
Once ~s:alied on your system the factory
orogra™s 3utomat:caily start savirg energy
Tre cyo'e S@lecier Switch s the only
adjustment that -s aver needed The three
setungs High-Med-Low insure that the
Cyclermatic™ 1s the right energy
management system for both residential and
commercial apphcations Once set to the
equipment, Cyclemauc™ through its
temperature sensing capab:hties adjust the
heating and cooliNg system to mantamn a
comiort ‘evel while continuing to reduce

" energy consumpt:on

ENVIRONMENTAL
TEMPERATURE SENSOR
Cyclematic’™ incorporates an enviconmentat
temperature sensor 1o maintan the best
comfort .evet 3t the same time insunng the
system 1s operating at peak etficiancy The
thermistor sensor monitors the air space
temperature and will automatically adjust
the sys:em operation for maximum comfort
and savings

OPERATIONAL PERFORMANCE
INDICATORS

Cyclematic™ incorporates 6 O.P |. LEDs that
allows the owner 1o visually monstor the
system's operationai performance, and
indicates when a change in the cycle
selactor switch may be raquired. An
luminated comfort sensor that naver shuts
off indicates that the cycle selactor switch
needs to be adjusted 1o the next lower
setting, to achieve the greatest savings while
insuring comtort. The other indicators
indicate the operation of the system and the
Cyctematic™.

PROVEN MONEY SAVINGS
Cyclematic™ has been proven to save up 10
30% on annual heating and/ of cooling costs.
With such savings Cyclematic™ can yisid an
immediate return on invastment. What's
more, it qualifies for a 15% Federat Energy.
Tax credit

UNBEATABLE FEATURES

* Micro-eiectronic control

* Ease of installation

Ease of operation

Sohd state rehiabiity

Automatic Heat. Cool crangeover
Eliminates stratificauon through increased
air circulation

Proven money savings

Low volitage operation

Commaerciai and Residential applications
Increased comfont

.

BENEFITS

* Insured energy savings by Triple A
insurance Company

Qualifies for 15% Federal Energy Tax
Credit

A S year limited warranty

Monthly savings rapidly returns
investmant

.

The choica that faces you now - continue
paying the powser company or save with the
Cyctamatic™ today.

ATIC | N7
N o

) QPER&T TN ‘
oo

Cyclematic ™
°

ENERGY
3150 Gateway Drive
Norcross, G.A. 30071
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DecisioN AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents, their attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not constitute
an admission by respondents that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission’s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings and enters the following order:

1. Respondent National Energy Associates, Inc. is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Georgia, with its office and principal place of business
located at 6435 Warren Drive, Norcross, Georgia.

Respondent James B. Brooks is an officer of said corporation. He
formulates, directs and controls the policies, acts and practices of said
corporation and his principal office and place of business is located at
the above stated address.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents, and the proceeding
is in the public interest.

ORDER

Definitions

For purposes of this order, the following definitions shall apply:
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Energy-related claim means any general or specific, oral or written
representation that, directly or by implication, describes or refers to
energy savings, energy cost savings, efficiency or conservation, “pay-
back,” or “payback” potential.

A competent and reliable test means any scientific, engineering,
laboratory, or other analytical report, study or survey prepared by
one or more persons with skill and expert knowledge in the field to
which the material pertains and based on testing, evaluation and
analytical procedures that ensure accurate, reliable and statistically
meaningful results. -

Small commercial heating and cooling systems are similar to resi-
dential, central forced air type systems.

Energy control device (sometimes referred to as duty-cycler or cyclic
controller) means any electronic device which is not a setback thermo-
stat, but which:

(a) functions to interrupt a thermostatically-controlled cycle of any
- single, residential or small commercial, forced air central heating or
air conditioning unit; or which

(b) may be incorporated in any other product, such as a setback
thermostat, to function in the manner described in (a) above.

PART 1

It is ordered, That respondents National Energy Associates, Inc., a
corporation, its successors and assigns, and its officers, and James B.
Brooks, individually and as an officer of said corporation, and re-
spondents’ agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device, in con-
nection with the manufacture, advertising, offering for sale, sale, or
distribution of any energy control device or any other product or
service in or affecting commerce, as “commerce” is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

A. Representing, directly or by implication, in any manner that:

(1) Consumers will save 15%, or close to 15%, on their annual small
commercial or home heating and cooling bills as a result of using
Cyclematic, or any other such energy control device, as defined here-
in.

(2) More than a few consumers may be able to save enough money
on their small commercial or home heating and cooling bills by using
Cyclematic to recoup the approximately $500 retail cost of Cyclematic
within two years, or close to two years.

(3) More than a few consumers may be able to save enough money
on their small commercial or home heating and cooling bills by using



46 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 107 F.T.C.

any energy control device, as defined herein, costing approximately
$500 to recoup such cost within two years, or close to two years.

(4) Competent and reliable tests or studies prove that energy sav-
ings of 15%, or close to 15% savings, on consumers’ annual small
commercial or home heating and cooling bills are achievable due to
the use of Cyclematic, or any other such energy control device, as
defined herein.

(5) Consumers can obtain a federal tax credit or reduce their federal
income tax liability, by purchasing Cyclematic or any other such
energy control device, as defined herein, unless such is the case.

B. Making any energy-related claim for any energy control device,
or any other product or service, unless at the time that the claim is
made, respondents possess and rely upon a competent and reliable
test or other objective material which substantiates the claim.

C. Misrepresenting, directly or by implication, in any manner, the
purpose, content, or conclusion of any test, study, or survey upon
which respondents rely as substantiation for any energy-related
claim, or making any representation which is inconsistent with the
results or conclusions of any such test, study or survey.

PART II

It is further ordered, That respondents National Energy Associates,
Inc., a corporation, its successors and assigns, and its officers, and
James B. Brooks, individually and as an officer of said corporation,
and respondents’ agents, representatives and employees, directly or
through any corporation, subsidiary, division or other device, in con-
nection with the manufacture, advertising, offering for sale, sale, or
distribution of any energy control device or any other product or
service in or affecting commerce, as “commerce” is defined in the
Federal Trade Commission Act, shall, for at least three years from the
date of the last dissemination of energy-related claims, maintain and
upon request make available to Federal Trade Commission staff for
inspection and copying, copies of:

1. All materials relied upon to substantiate any energy-related
claim; and '

2. all test reports, studies, surveys or demonstrations in their
possession that contradict, qualify, or call into question any energy-
related claim.

PART III

It is further ordered, That respondents shall distribute a copy of this
order to each of their operating divisions and to each of their officers,
agents, representatives or employees engaged in the preparation or
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placement of advertisements or other sales materials, and to each of

their distributors or dealers engaged in the wholesale or retail sale of _

any energy control device manufactured, offered for sale, sold, or
distributed by or for respondents.

PART IV

It is further ordered, that respondents shall notify the Commission
at least thirty (30) days prior to the effective date of any proposed
change in the corporate respondent such as dissolution, assignment
or sale, resulting in the emergence of a successor corporation, the
creation or dissolution of subsidiaries, or any other change in the
corporation which may affect compliance obligations arising out of
this order.

PART V

It is further ordered, That each individual respondent named herein
shall promptly notify the Commission of the discontinuance of his
present business or employment and of his affiliation with a new
business or employment and that, for a period of three years from the
date of service of this order, each individual respondent named herein
shall promptly notify the Commission of each affiliation with a new
business or employment whose activities include the manufacture,
advertising, promotion, offering for sale, sale, or distribution of ener-
gy control devices and of his affiliation with any new business or
employment in which his own duties and responsibilities involve the
manufacture, advertising, promotion, offering for sale, sale, or distri-
bution of energy control devices, with each such notice to include the
respondent’s new business address and a statement of the nature of
the business or employment in which the respondent is newly en-
gaged, as well as a description of respondent’s duties and responsibili-
ties in connection with the business or employment.

PART VI

It is further ordered, that respondents shall, within sixty (60) days
after this order becomes final, file with the Commission a report in
writing, setting forth in detail the manner and form in which they
have complied with the order.
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IN THE MATTER OF
MIDCON CORP., ET AL

CONSENT ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF THE CLAYTON ACT

Docket 9198. Complaint, Sept. 19, 1985—Decision, Feb. 6, 1986.

This consent order requires, among other things, a Lombard, IIl. natural gas pipeline
owner and operator to divest its interest in the Louisiana portion of the Acadian
Gas Pipeline System, which serves markets in Louisiana and Texas. The Acadian
system is currently owned jointly by MidCon Corp. and Texas Oil and Gas Co.
MidCon is also required to obtain Commission approval before acquiring certain
gas pipeline operations in the New Orleans/Baton Rouge market. This consent
order resolves part of a two-count administrative complaint issued by the FTC that
challenges MidCon Corp.’s proposed merger with United Energy Resources, Inc.

Appearances

For the Commission: Marc G. Schildkraut and David C. Dickey.

For the respondents: Paul E. Goldstein, in-house counsel, Lombard,
111 for respondent MidCon Corp. and Theodore F. Weiss, Jr., Baker &
Botts, Houston, Tex. and Kenneth L. Wiseman and Jay L. Gallia,
Houston, Tex., for respondent United Energy Resources, Inc.

COMPLAINT

The Federal Trade Commission, having reason to believe that re-
spondent MidCon Corp., a corporation subject to the jurisdiction of the
Federal Trade Commission, intends to acquire, or has acquired the
stock or assets of respondent United Energy Resources, Inc., in viola-
tion of Section 7 of the Clayton Act, as amended (15 U.S.C. 18), and
Section 5 of the Federal Trade Commission Act, as amended (15 U.S.C.
45), and that a proceeding in respect thereof would be in the public
interest, hereby issues its complaint, pursuant to Section 11 of the
Clayton Act (15 U.S.C. 21) and Section 5(b) of the Federal Trade
Commission Act (15 U.S.C. 45(b)), stating its charges as follows:

1. DEFINITIONS

1. For purposes of this complaint, the following definitions shall
apply:

a. MidCon means MidCon Corp., subsidiaries, divisions, groups, .
affiliate entities, and each of their directors, officers, employees,



