
Complaint

IN THE MATTER OF

NATIONAL ENERGY ASSOCIATES, INC. , ET AL.

CONSENT ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE

:FEDERAL TRADE COMMISSION ACT

Docket C-3179. Complaint, Feb. 1986-Decision, Feb. , 1986

This consent order requires a Norcross , Ga. manufacturer and marketer of home
energy controlling devices , and its corporate offcer, among other things , to cease
making claims of energy savings associated with the product "Cyclematic , or any
other energy-control device , without competent and reliable substantiation. Addi-
tionally, respondents arc prohibited from representing that consumers are eligible
for a federal income tax credit with the purchase oftheir products, unless that is
true.

Appearances

For the Commission: Michael Dershowitz and Sandra N. Hammer.
For the respondents: J. Patrick O'Brien, Boyce, Thompson Bri-

Norcross, Ga.

COMPLAINT

The Federal Trade Commission, having reason to believe that Na-
tional Energy Associates, Inc. , a corporation , and James B. Brooks,
individually and as an offcer of said corporation ("respondents

have violated the provisions of the Federal Trade Commission Act
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, alleges:

PARAGRAPH 1. (a) National Energy Associates, Inc. is a Georgia
corporation with its principal offce or place of business at 6435 War-
ren Drive , Norcross, Georgia.

(b) James B. Brooks is an offcer of the corporate respondent. He
formulates, directs and controls the acts and practices of the corpo-
rate respondent, including the acts and practices alleged in this com-
plaint. His principal offce or place of business is the same as that of
the corporation.

(c) Respondents cooperate and act together in carrying out the acts
and practices alleged in this complaint.

PAR. 2. Respondents manufacture , advertise, offer for sale, sell and
distribute energy control devices lor residential or small commercial
use.
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PAR. 3. The acts and practices of respondents alleged in this com-

plaint have been in or affecting commerce.
PAR. 4. In advertisements , respondents have made various state-

ments about the energy savings capability of their energy control
devices sold under the brand name "Cyclematic." Typical and ilus-
trative of these statements , but not all-inclusive thereof, are the fol-
lowing, some of which appear in the advertisements attached hereto
as Exhibits A and B:

15% to 20% Guaranteed savings.

Cyclematic has been proven to save up to 30% on annual heating and/or cooling costs.

Typically, a Cyclematic will pay for itself in one to two years or less with the money
saved.

Qualifies for 15% Federal Energy Tax Credit.

PAR. 5. Through the use ofthe above statements, and other state-
ments in advertisements not specifically set forth herein , respondents

have made the following material representations , directly or by im-
plication:

(1) Use ofthe Cyclematic energy control device wil save consumers
at least 15% and possibly, as much as 30% on their annual small
commercial or home heating and cooling bils.

(2) It wil take two years or less for consumers to save enough money
on their small commercial or home heating and cooling bils by using
the Cyclematic energy control device to recoup the retail cost of the
Cyclematic energy control device.

(3) Competent and reliable tests or studies prove that consumers
will save at least 15% and possibly, as much as 30% on their annual
small commercial or home heating and cooling bills by using the
Cyclematic energy control device.

(4) Cyclematic is a qualified energy conservation product according
to the U.S. Tax Code , thereby permitting purchasers of the product
to obtain a tax credit and reduce their federal income tax liability.

PAR. 6. In truth and in fact:

(1) Consumers wil not save 15%, or close to 15%, on their annual
small commercial or home heating and cooling bills as a result of
using the Cyclematic energy control device.

(2) Few, if any, consumers wil save enough money on their small
commercial or home heating and cooling bills by using the Cyclematic
energy control device to recoup the retail cost ofthe Cyclematic device
within two years , or close to two years.

(3) Energy savings of 15% to 30% on consumers ' annual small
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commercial or home heating and cooling bils due to the use of the
Cyclematic energy control device have not been proven by competent
and reliable tests or studies.

(4) Cyclematic is not a qualified energy conservation product ac-
cording to the U.S. Tax Code. Therefore, purchasers of Cyclematic
cannot obtain a tax credit or reduce their federal income tax liability
by purchasing the product.

Therefore , the representations set forth in Paragraph Five were
and are , false and misleading.

PAR. 7. Through the use of the statements set forth in Paragraph
Four, and others not specifically set forth herein, respondents have
represented , directly or by implication , that at the time of making the
representations set forth in Paragraph Five, they possessed and relied
upon a reasonable basis for those representations.

PAR. 8. In truth and in fact , at the time ofthe initial dissemination
of the representations and each subsequent dissemination, respond-
ents did not possess and rely upon a reasonable basis for making those
representations because inter alia respondents ' test protocols and
calculations were not designed or conducted in a manner to produce
competent, reliable and statistically meaningful results. Therefore
respondents ' representations , as set forth in Paragraph Seven , were
and are , false and misleading.

PAR. 9. The acts or practices of respondents as alleged in this com-
plaint constitute unfair or deceptive acts or practices in or affecting

commerce and false advertisements in violation of Section 5 of the
Federal Trade Commission Act.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy ofa draft of complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which, if issued by the Commission , would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents , their attorneys , and counsel for the Commission
having thereafter executed an agreement containing a consent order
an admission by the respondents of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of
said agreement is for settlement purposes only and does not constitute
an admission by respondents that the law has been violated as alleged
in such complaint , and waivers and other provisions as required by
the Commission s Rules; and

The Commission having thereafter considered the matter and hav-
ing determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , now in further conformity with the
procedure prescribed in Section 2. 34 of its Rules , the Commission
hereby issues its complaint, makes the following jurisdictional find-
ings and enters the following order:

1. Respondent National Energy Associates , Inc. is a corporation
organized, existing and doing business under and by virtue of the laws
of the State of Georgia , with its offce and principal place of business
located at 6435 Warren Drive, Norcross, Georgia.

Respondent James B. Brooks is an offcer of said corporation. He
formulates, directs and controls the policies , acts and practices of said
corporation and his principal offce and place of business is located at
the above stated address.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondents , and the proceeding
is in the public interest.

ORDER

Definitions

For purposes of this order , the following definitions shall apply:
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Energy-related claim means any general or specific , oral or written
representation that , directly or by implication , describes or refers to
energy savings, energy cost savings , efIiciency or conservation

, "

pay-
back " or "payback" potential.

competent and reliable test means any scientific , engineering,
laboratory, or other analytical report, study or survey prepared by
one or more persons with skil and expert knowledge in the field to
which the material pertains and based on testing, evaluation and
analytical procedures that ensure accurate , reliable and statistical1y
meaningful results.

Small commercial heating and cooling systems are similar to resi-
dential, central forced air type systems.

Energy control device (sometimes referred to as duty-cycler or cyclic
controller) means any electronic device which is not a setback thermo-
stat, but which:

(a) functions to interrupt a thermostatical1y-control1ed cycle of any
single , residential or smal1 commercial , forced air central heating or
air conditioning unit; or which

(b) may be incorporated in any other product , such as a setback
thermostat , to function in the manner described in (a) above.

PART I

It is ordered That respondents National Energy Associates , Inc. , a
corporation , its successors and assigns, and its officers , and James B.
Brooks, individual1y and as an offcer of said corporation , and re-
spondents' agents, representatives, and employees, directly or
through any corporation, subsidiary, division or other device , in con-
nection with the manufacture , advertising, offering for sale , sale , or
distribution of any energy control device or any other product or
service in or affecting commerce , as " commerce" is defined in the
Federal Trade Commission Act, do forthwith cease and desist from:

A. Representing, directly or by implication , in any manner that:

(1) Consumers wil save 15%, or close to 15%, on their annual smal1
commercial or home heating and cooling bills as a result of using
Cyclematic , or any other such energy control device , as defined here-

(2) More than a few consumers may be able to save enough money
on their smal1 commercial or home heating and cooling bils by using
Cyclematic to recoup the approximately $500 retail cost ofCyclematic
within two years , or close to two years.

(3) More than a few consumers may be able to save enough money
on their smal1 commercial or home heating and cooling bils by using
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any energy control device , as defined herein , costing approximately
$500 to recoup such cost within two years, or close to two years.

(4) Competent and reliable tests or studies prove that energy sav-
ings of 15%, or close to 15% savings , on consumers ' annual small
commercial or home heating and cooling bills are achievable due to
the use of Cyclematic , or any other such energy control device , as
defined herein.

(5) Consumers can obtain a federal tax credit or reduce their federal
income tax liability, by purchasing Cyclematic or any other such
energy control device, as defined herein , unless such is the case.

B. Making any energy-related claim for any energy control device
or any other product or service, unless at the time that the claim is
made, respondents possess and rely upon a competent and reliable
test or other objective material which substantiates the claim.

C. Misrepresenting, directly or by implication , in any manner, the
purpose, content, or conclusion of any test, study, or survey upon
which respondents rely as substantiation for any energy-related
claim , or making any representation which is inconsistent with the
results or conclusions of any such test, study or survey.

PAnT II

It is further ordered That respondents National Energy Associates

Inc. , a corporation , its successors and assigns , and its offcers, and
James B. Brooks, individually and as an offcer of said corporation
and respondents ' agents , representatives and employees , directly or
through any corporation , subsidiary, division or other device, in con-
nection with the manufacture , advertising, offering for sale , sale, or
distribution of any energy control device or any other product or
service in or affecting commerce, as commerce is defined in the
Federal Trade Commission Act, shall, for at least three years from the
date ofthe last dissemination of energy-related claims, maintain and
upon request make available to Federal Trade Commission staff for
inspection and copying, copies of:

1. All materials relied upon to substantiate any energy-related
claim; and

2. all test reports, studies , surveys or demonstrations in their
possession that contradict, qualify, or call into question any energy-
related claim.

PART III

It is further ordered That respondents shall distribute a copy ofthis
order to each of their operating divisions and to each of their offcers
agents , representatives or employees engaged in the preparation or
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placement of advertisements or other sales materials, and to each of
their distributors or dealers engaged in the wholesale or retail sale of
any energy control device manufactured, offered for sale, sold, or
distributed by or for respondents.

PART IV

It is further ordered that respondents shall notify the Commission
at 1east thirty (30) days prior to the effective date of any proposed
change in the corporate respondent such as dissolution , assignment
or sa1e , resu1ting in the emergence of a successor corporation, the
creation or dissolution of subsidiaries , or any other change in the
corporation which may affect compliance obligations arising out of
this order.

PART V

It is further ordered That each individual respondent named herein
shall promptly notify the Commission of the discontinuance of his
present business or employment and of his affliation with a new
business or employment and that, for a period of three years from the
date of service ofthis order , each individua1 respondent named herein
shall promptly notify the Commission of each affliation with a new
business or employment whose activities include the manufacture
advertising, promotion , offering for sale, sale, or distribution of ener-
gy control devices and of his aff1iation with any new business or
emp10yment in which his own duties and responsibilities involve the
manufacture , advertising, promotion , offering for sale , sale , or distri-
bution of energy control devices , with each such notice to include the
respondent' s new business address and a statement of the nature of
the business or employment in which the respondent is newly en-
gaged, as well as a description of respondent's duties and responsibili-
ties in connection with the business or employment.

PART VI

It is further ordered, that respondents shall , within sixty (60) days
after this order becomes final , fie with the Commission a report in
writing, setting forth in detail the manner and form in which they
have complied with the order.
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IN THE MATTER OF

MIDCON CORP. , ET AL

CONSENT ORDER IN REGARD TO ALLEGED VIOLATION OF SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT AND SEC. 7 OF THE CLAYTON ACT

Docket 9198. Complaint, Sept. 1985-Decision, Feb. , 1986

This consent order requires , among other things, a Lombard, Ill. natural gas pipeline
owner and operator to divest its interest in the Louisiana portion of the Acadian
Gas Pipeline System , which serves markets in Louisiana and Texas. The Acadian
system is currently owned jointly by MidCon Corp. and Texas Oil and Gas Co.
MidCon is also required to obtain Commission approval before acquiring certain
gas pipeline operations in the New Orleans/Baton Rouge market. This consent
order resolves part ofa two-count administrative complaint issued by the FTC that
challenges MidCon Corp.'s proposed merger with United Energy Resources, Inc.

Appearances

For the Commission: Marc G. Schildkraut and David C. Dickey.

For the respondents: Paul E. Goldstein in-house counsel , Lombard
Ill. for respondent MidCon Corp. and Theodore F. Weiss, Jr. , Baker &
Botts Houston , Tex. and Kenneth L. Wiseman and Jay L. Gallia
Houston, Tex. , for respondent United Energy Resources, Inc.

COMPLAINT

The Federal Trade Commission , having reason to believe that re-
spondent MidCon Corp. , a corporation subject to the jurisdiction of the
Federal Trade Commission , intends to acquire , or has acquired the
stock or assets of respondent United Energy Resources, Inc. , in viola-
tion of Section 7 of the Clayton Act, as amended (15 U. C. 18), and
Section 5 ofthe Federal Trade Commission Act, as amended (15 U.
45), and that a proceeding in respect thereof would be in the public
interest, hereby issues its complaint, pursuant to Section 11 of the
Clayton Act (15 UB.C. 21) and Section 5(b) of the Federal Trade
Commission Act (15 U. C. 45(b)), stating its charges as follows:

1. DEFINITIONS

1. For purposes of this complaint , the following definitions shall
apply:

a. MidCon means MidCon Corp. , subsidiaries , divisions, groups
affliate entities , and each of their directors , offcers, employees


