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IN THE MATTER OF

MOTOR TRANSPORT ASSOCIATION OF CONNECTICUT, INC,

FINAL ORDER, OPINION, ETC., IN REGARD TO ALLED VIOLATION OF
SEC. 5 OF THE FEDERA TRAE COMMISSION ACT

Docket 9186. Gomplaint, Sept. 1984-Final Orde, Aug. , 1989

This final order dismisses the complaint against the respondent, which represents
approximately 585 competing motor carrers and files collective rates for its
common carrer members with the state regulatory agency.

Appearances

For the Commission: Michael E. Antalics, Phoebe D. Morse, Jer
A. Philpott and John H. Seesel.

For the respondent: Gerald A. Joseloff Joseloff Joseloff Crame
Wethersfield, Ct.

COMPLA

Pursuant to the provisions of the Federal Trade Commission Act
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission , having reason to believe that Motor Transport
Association of Connecticut, Inc. , a corpration, hereinafter sometimes
referred to as " respondent " has violated the provisions of said Act
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest , hereby issues its complaint
stating its charges as follows:

For the purposes of this complaint the use of the present tense

includes the past tense and the following definitions apply:
Carr" means a common carrer of property by motor vehicle.
Intrastate transportatio" means the pickup or receipt, transpor-

tation and delivery of property for compensation wholly within any
state of the United States by a carrer authorized by that state to
engage therein.

Tarif' means a publication and any supplements thereto stating
the rates of a carrer for the intrastate transportation of property,
excluding general rules and regulations.
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Member means any carrer or other person that pays dues or
belongs to Motor Transport Association of Connecticut, Inc. , or to any
successor corporation,

Rate" means a charge, payment or fixed price according to a ratio
scale or standard for direct or indirect transportation servce.

Collective rate" means any rate or charge established under any
contract, agreement, understanding, plan , program, combination or
conspiracy between two or more competing carrers, or between any
carrer and respondent.

PARGRAH 1. Respondent, Motor Transport Association of Con-
necticut, Inc. , is a corporation organized , existing and doing business
under and by virtue of the laws of Connecticut, with its offce and
principal place of business located at 508 Tolland Street, East
Hartford, Connecticut. Respondent publishes and issues tariffs con-
taining rates for the intrastate transportation of property on behalf of
its member carrers.

PAR. 2. Carrers engaging in intrastate transportation of property
within Connecticut do so under certificates of public convenience and
necessity granted by the Connecticut Department of Public Utility
Control. Such carrers are subject to rate regulation by the Depart-
ment and are required to charge just and reasonable rates. Carrers in
Connecticut are required to charge the rates fied once they have been
accepted, by the Department.
PAR. 3. The statute which provides for regulation of carrers

engaged In the intrastate transportation of property within Connecti-
cut does not compel , command , authorize or otherwise provide for the
establishment, operation or continuation of collective rates among
carrers or others on their behalf.

PAR. 4. Except to the extent that competition has been restrained as

herein alleged, respondent's members are now in competition among
themselves and with other carrers.

PAR. 5. Respondent's membership consists of approximately 360
carrers engaging in intrastate transportation of property within
Connecticut. Respondent' s members are entitled to and do , among
other things, vote for and elect the offcers and directors of
respondent. The control, direction and management of respondent are
vested in the Board of Directors, which employs a general manager
who acts as chief administrative offcer of the corporation with direct
charge of and supervsion over the affairs of the corporation.

PAR. 6. The acts and practices of respondent set forth in paragraph
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eight are in or affecting commerce as "commerce" is defined in the
Federal Trade Commission Act, as amended, and respondent is subject
to the jurisdiction of the Federal Trade Commission. Respondent'
acts and practices:

(A) Afect the flow of substantial sums of money across state lines
from businesses and other private parties to respondent' s members for
rendering intrastate transportation servces;

(B) Afect respondent's members ' purchase and use of equipment
and other goods and services which are shipped across state lines; and

(C) Are supportd by the receipt of dues and fees which are sent
across state lines.
PAR. 7. Shippers use the intrastate servces of respondent's

members to transport property from warehouses and distribution
centers in Connecticut to customers in Connecticut, which property
was originally shipped into Connecticut from other states. For such
intrastate deliveries of property from warehouses and distribution
centers, carrers charge shippers or shippers ' customers the intrastate
rates published by respondent. These intrastate shipping charges are
factors which influence the prices of such property. The intrastate
delivery servces of these carrers are an essential and integral part of

the interstate business transactions of such shippers. Thus, the
activities of these carrers have a substantial and direct effect upon
interstate commerce.

PAR. 8. Respondent, its members, offcers , directors, and others are
engaging in a combination , conspiracy, agreement, concerted action or
unfair and unlawfl acts , policies and practices, the purpose or effect
of which is to unlawfully hinder, restrain, restrict, suppress or

eliminate competition among carrers engaged in the intrastate
transportation of property within Connecticut.

Pursuant to and in furtherance thereof, respondent, its members
and others engage in the following acts, policies and practices , among
others:

(A) Initiating, preparing, developing, disseminating, and taking
other actions to establish and maintain collective rates for the
intrastate transportation of property within Connecticut;

(B) Participating in the collective rates; and
(C) Filing collective rates with the Connecticut Department of

Public Utilty Control.

PAR. 9, The acts and practices of respondent, its members and
others as alleged in paragraph eight have the effect of:
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(A) Fixing, stabilzing, raising, maintaining, or otherwise interfer-
ing or tampering with the rates charged by carrers for the intrastate
transportation of property within Connecticut;

(B) Restricting, restraining, hindering, preventing or frustrating
rate competition among carrers for the intrastate transportation of
property within Connecticut;

(C) Depriving shippers patronizing carrers for intrastate transpor-
tation of property within Connecticut of the benefits of free and open
competition in the provision of said servces; and

(D) Depriving consumers in Connecticut of the benefits of free and
open competition in the intrastate transportation of property.

PAR. 10. The acts, policies and practices of respondent, its members
and others , as herein alleged, are all to the prejudice and injury of the
public and constitute unfair methods of competition in or affecting
commerce in violation of Section 5 of the Federal Trade Commission
Act, as amended. The acts and practices of respondent, as herein
alleged, are continuing and will continue in the absence of the relief
herein requested.

INITAL DECISION By

JAMES P. TIMONY, ADMINISTRATIV LAw JUDGE

JANARY 9, 1987

1. INTRODUCTION

Respondent Motor Transport Association of Connecticut, Inc.
MTAC") is a rate bureau 1 engaged in collective ratemaking for its

motor carrer members, It submits to the Connecticut regulatory

agency joint rate proposals on trucking prices for hauls within

Connecticut of four typs of commodities: general commodities

household goods , bulk commodities in dump trucks and liquid bulk
products in tank trucks.

11. SUMMARY OF PROCEEDINGS

On September 18
charging respondent

1984, the Commission issued its complaint
its members, and others with an unlawful

1 For a genera description of the nature of the industr, se 8authe MoWr Carrs Rate Crmer, Inc.

v. Unite State 105 S.Ct. 1721 (1985); and MassachusetL Furniture Pino MmJers, Inc. 102 PrC 1176

1209 (1983), d on othe grnd 773 F.2d 391 (1st Gir. 1985), (referr to herein as Mas. Movs
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combination involving the developing and filing of collective rates with
the state regulatory agency.

Respondent' s answer dated October 31 , 1984 , admitted certain
corporate facts but denied all jurisdictional facts and substantive
allegations of the complaint. In addition, respondent raised thirten

defenses to the complaint. Respondent moved to amend its Answer to
add a fourtenth defense but the motion was denied on May 1 , 1985.

Complaint counsel moved to stay this matter pending the disposition
of Mass. Movers and the motion was granted on June 17 , 1985. This
case was assigned to me on October 1 , 1986. By order dated October

, 1986 , trial was set for January 5 , 1987. Respondent moved to stay
proceedings pending the disposition by the Commission of New
England MotCY Rate Bureau, Inc. Docket No. 9170. The motion was
denied on November 18 , 1986. The parties thereafter agreed to
stipulate the record, filing a stipulation of facts and exhibits. The trial
was therefore cancelled and the record closed. Order of November 24
1986. (3)

IlL FiNDINGS OF FACT

A. Respondent

1. Motor Transport Association of Connecticut, Inc. , is a corporation
organized , existing and doing business under the laws of the State of
Connecticut. Stipulation fied November 17 , 1986 , paragraph number
1. 2

2. MTAC's members engage in the intrastate transportation of
property by motor vehicle in Connecticut. (S. 2)

3. MTAC has approximately 585 competing motor carrer members.
Answer , 10.

4. Intrastate common carriers of property by motor vehicle in
Connecticut operate under certificates of public convenience and
necessity granted by the State of Connecticut. (S. 3)

5. MTAC was formed in 1920 and incorporated in 1930. Its purpose
was to promote and preserve the advantage of highway transporta-
tion; promote economical and efficient servce by motor truck;
promote safety of operation on the highways; promote and support
necessary and beneficial legislation; and engage in any other activities
that wil benefit the welfare of highway transportation and the public
generally. (S. 4)

2 The stipulation wiH be referrd to as " " followed by a number designating the paragraph of the
stipulation.
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6, MTAC issues tariffs and supplements thereto (UMTAC tariffs
in which it publishes intrastate rates on behalf of some of its motor
common carrer members engaged in intrastate transportation of
property within the State of Connecticut. (S. 5)

7. Any motor carrer may become an active member of MTAC.
(S. 6)

8. MTAC's active members are entitled to , and do , among other
things, vote for and elect the directors of MTAC. The control , direction
and management of MT AC is vested in its Board of Directors. The
President is the chief executive officer of MTAC. (S. 7)

9. At its annual meeting MTAC' s membership approves and ratifies
the actions of MTAC , its directors and offcers , since the last annual
membership meeting. (S. 8) (4)

10. Offcers and directors of MTAC must be representatives of
active members. (S. 9)
11. MTAC's President is John E. Blasko. Prior to becoming

President, Mr. Blasko was Executive Vice President and General
Manager of MTAC for 16 years. His duties in all three capacities were
the same: complete control of MTAC' s offce, employees, records , and
property; managing the day-to-day operations of MTAC; and lobbying
for the industry. (S. 10)

B. FTC Jurisdiction

12. MTAC does not possess a certificate of public convenience and
necessity from the Interstate Commerce Commission. (S. 22) MTAC
does not engage in the transportation of goods. (S. 23)

13. MTAC actively promotes the economic benefit of its members.
(Findings 25-39)'

C. Commerce

14. Seventy-five to 100 of MTAC's active members are located
outside the State of Connecticut. The majority of these are motor
carriers. (S. 11)

15. MTAC renders its out-of-state members services for which it
charges a fee. (S. 12)

16. MTAC's out-of-state members pay substantial amounts of
money for dues and for fees for services performed by MTAC. These
monies are transmitted across state lines to MTAC's offces in
Connecticut. (S. 13)

3 Findings ar referr to herein as " " fo!lowed by the number of the finding.
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17. MT AC purchases goods and services from people or firms
located outside Connecticut. (S. 14)

18. MTAC holds some of its conventions of its membership outside
Connecticut and expends funds for that purpose. (S. 15)

19. Carrer members of MTAC transport substantial numbers of
shipments that originate and terminate within Connecticut for private
shippers or receivers with headquarters and principal places of
business located outside Connecticut. The rates charged for these
shipments are governed by MTAC tariffs. (S. 16)

20. Some of MTAC' s carrier members transmit bils for intrastate
transportation services to private shippers or receivers at their
headquarters and principal places of business outside Connecticut.
(S. 17)

21. The private shippers or receivers for whom property is
transportd within Connecticut by carrier members of MTAC under
rates in MT AC tariffs, which shippers or receivers have their
headquartrs and principal places of business outside Connecticut
transmit to said carrer members of MTAC substantial sums of money
in payment for the intrastate transportation services rendered. (S. 18)

22. MTAC members located in Connecticut transport substantial
quantities of general commodities of property from warehouses and
distribution centers located within Connecticut to customers located
within Connecticut, which property had been transported from origin
points outside Connecticut to such warehouses and distribution
centers for distribution within Connecticut or distribution in other
states. In many cases MTAC members charge shippers or shippers
customers the intrastate rates contained in the MTAC tariffs for the
intrastate transportation of these general commodities of property
from warehouses and distribution centers. (S. 19)

23. Some MTAC members located in Connecticut purchase substan-
tial amounts of equipment and other goods for use in their
transportation business, including their intrastate transportation

business , from private businesses with headquarters and principal
places of business located outside of Connecticut, and the equipment
and other goods are transportd into Connecticut. (S. 20)

24. Some MTAC members located in Connecticut transmit substan-
tial sums of money in payment for equipment and other goods
purchased for use in their transportation business, including their
intrastate transportation business , to private businesses from whom
the equipment and other goods were purchased , whose headquarters
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and principal places of business are located outside Connecticut.

(S. 21)

D. Conuct

25. MTAC files proposed tariffs with the Connecticut Department 
Public Utilty Control ("DPUC" ) on behalf of its members. (S. 24) (6)

26. Subsequent to DPUC approval , rates published in a MTAC tariff
are charged for intrastate shipments within Connecticut to shippers

using the servces of MTAC members that participate in that MTAC
tariff. (S. 28)

27. MTAC acts on behalf of its members pursuant to written powers
of attorney. DPUC requires that a carrer desiring to have an agent
issue and file its tariffs execute a document citing such appointment.
(S. 29; Joint Exhibit I)'

28. MTAC files four different tariffs: (1) the Local and Joint Tariff
of Class and Commodity Rates Applying Between Points in Connecti-
cut ("General Commodities Tariff' ), which the New England Motor
Rate Bureau , Inc. ("NEMRB"), issues and files in conjunction with
MTAC; (2) the Local Commodity Tariff Applying On Transportation
of Liquid Commodities in Bulk, in Tank Trucks , Between All Points In

Connecticut ("Bulk Liquid Tariff' ); (3) the Motor Freight Tariff of
Local Commodity Rates Applying On Dump Truck Servce Between
Points Within Connecticut ("Dump Truck Tariff' ); and (4) the Motor
Freight Tariff of Local Commodity Rates Applying On Household

Goods Between All Points in Connecticut ("Household Goods Tariff"
(S. 30; JX 2 , JX 3, JX 4 , JX 5)

29. The Bulk Liquid Tariff, Dump Truck Tariff and Household

Goods Tariff are issued by MTAC without the involvement of
NEMRB. (JX 3a, JX 4a, JX 5a)

30. At all relevant times , two or more members of MTAC have
participated in the rates set by each of the MTAC tariffs. (S. 31)

31. In general , each MTAC tariff sets out rules and definitions for
computing the rates applicable to any given movement of freight
covered by the tariff, contains tables standardizing distance computa-
tions, and contains tables of rates applicable to movements and to

ancilary servces. For example, a rule in the General Commodities

Tariff defines what collection and delivery services are included in the
basic movement rates and specifies a minimum charge and a per

4 The Joint Exhibits attahed to and incorprate by reference into the Stipulation fled November 17 , 1986

ar referr ro herein as "JX" followed by the exhibit number.



309 Initial Decision

pound rate for collection or delivery beyond the defined area under
various specified conditions. Other rules govern the applicabilty 
waiting time , demurrage , storage and other special charges and set
minimum or standard charges for these and other ancilary servces.
(S. 32)

32. The General Commodities Tariff specifies rates per pound and
minimum charges for commodities grouped by "class" and (7) by

standardized distance "scale numbers." There are five basic classes
as defined in the Coordinated Freight Classification issued by
NEMRB , over which MTAC has no control or authority. There are also
several "levels" of class rates, which are multiples of class rates,
Thus , for any given quantity of any given product covered by the
Coordinated Freight Classification there is a specific rate per pound
corresponding to the standardized distance between the pickup and
delivery points, unless the specified minimum charge applies. To
ilustrate , effective February 15, 1980 , for movements of any less-
than-truckload shipment of 500 to 1 999 pounds of any class 5
product between Hartford and New Haven the rate was $2.89 per
hundred pounds over the line of any participating carrier. At that time
14 of the approximately 174 carriers that participated in that tariff
took exception to this rate and , as shown in the tariff itself, applied a

higher rate of $3.61 per hundred pounds to the same shipment. At

500 pounds, minimum charges do not appear to be a factor. (S. 33;
JX 2)

33. The Household Goods Tariff specifies three or more different
sets of rates to be charged by all participating carriers. First, for
ancilary services such as packing and unpacking, a rate is specified
for each type of servce. Second, for moves of twenty miles or less
each participating carrer elects one of several tables of transportation
rates per hour for a truck of a certain size with a driver and with or
without helpers , with separate tables for normal business hour rates
and overtime hour rates. To ilustrate , in the tariff effective February

, 1983 28 carrers elected table VI which listed a rate of $22. 55 per

hour during normal business hours for a vehicle not exceeding 700

cubic feet and a driver and $11.50 per hour for each helper. At that
time , ten carrers elected table VII and three elected table VII , which

had higher rates for vehicle and driver of $26.20 and $31.30 per hour

respectively, and for helper of $13.40 and $15.00 per hour, respective-

ly. Eleven carrers elected lower priced tables. Third, for moves of over

twenty miles , mileage rates applicable to all participating carriers are
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specified. To ilustrate , to load and unload one ton of household goods
valued at no more than $.60 per pound and move it 105 miles within
Connecticut, the rate in the tariff effective February 21 , 1983 , was
$17.17 per hundred pounds or $343.40 over the lines of all
participating carrers. (S. 34; JX 3)

34. The Bulk Liquids Tariff specifies rates per gallon for particular
classes of bulk liquids transported by participating carriers between
named points in Connecticut or per mile between any other points in
Connecticut. To ilustrate, in the tariff effective March 15 , 1983 , in
which eleven carrers participated as to gasoline, exclusive of
dedicated continuous servce, the rate for hauling gasoline between
Bridgeport and Hartford was $.0235 per gallon , subject to a minimum
of 7500 gallons per truck (8) or a minimum charge of not less than
$70.80 for a smaller truck. Different rates applied to different bulk
liquids. (S. 35; JX 4)

35. The Dump Truck Tariff specifies rates per mile or hour
minimum shipments, demurrage charges and other rules for specific
materials to be hauled by participating carriers. To ilustrate, the

regular time rate for hauling six ton or larger loads of commercial

crushed stone , commercial sand or commercial gravel between any
two points in Connecticut in the tariff effective May 12 , 1986 , was
$1.35 per ton for the first four miles and $. 17 per ton for each
additional mile for 79 of the 105 carrers participating. (S. 36; JX 5)

36. Starting in 1959 , pursuant to Connecticut law and in response
to a petition by MTAC and others , DPUC has periodically issued
minimum rate orders pertaining to rates that may be charged for the
carrage of general commodities. Under the minimum rate orders
carriers whose tariffs are below the minimum rates are required to
increase their rates unless they successfully petition for an exemption.
Over 50 carrers have fied petitions for exemption from a minimum
rate order. Competing carrers may protest any exemption. The
function of a minimum rate order is to set a floor on rates. (S. 38; JX
, JX 7)
37. MTAC petitioned DPUC to impose a minimum rate order on

general commodities in 1958 , seeking "a stabilization of rates and
charges for motor common carriers authorized to transport general
commodities between points in Connecticut." (JX 6d) It further
requested that the Commission prescribe a "single hourly rate
schedule for the purpose of obtaining uniformity in rates to be applied
by carriers performing intrastate transportation service in Connecti-

cut." (JX 6p)
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38. MTAC has petitioned DPUC from time to time on behalf of
some of MTAC's general commodity carrer members to increase the
minimum rate order that sets a floor on intrastate general commodity
rates. (JX 7b , i , j) For example, on August 18 , 1983 , MTAC petitioned
DPUC for an increase in minimum rates of approximately 25%. (S. 39;
JX 7a-

39. MTAC has intervened in opposition to petitions by individual
carriers to seek permission to charge less than the minimum rate
order. (JX 16q)

E. Active State Supervision

40. Effective in October 1986 , DPUC had appointed Edward Regan
formerly head of the Transportation Division , the head and (9)
supervisor of the Tariff Division (JX 12) and reporting to him are two
rate analysts who review tariffs fied by MTAC and others , Thomas J.
Brookman and Joseph Bystrowski. (S. 46, 55)

41. All common carrers are required to file a tariff with DPUC.
When a proposed tariff is received by DPUC , it is reviewed by one of
these rate analysts , who stamps it as received , ascertains that powers
of attorney for the carrers participating are correct, compares the
requested rates to the previous ones , assures that they are above the
ones in the minimum rate orders , if applicable, and places the tariff on
the public record for 30 days unless it is merely a carrier adopting a
bureau tariff, in which case only one day s notice is required. The rate
analyst may also refuse to place it on the public record if its does not
satisfy these and other requirements set forth herein. Other than
DPUC regulations, there are no published standards for review of
tariffs. If the increases are less than 5% and there are no errors or
cOirections , the tariff is approved without a hearing unless there is a
protest. If there is a protest, the tariff is suspended and a public
hearing may be held. Except for hearings on minimum rate orders and
petitions for exemption for the minimum rate orders , there have been
few public hearings in the last sixteen years. When a hearing is held
witnesses for the tariff proponent testify as to the need for an
increase. Normally, there is litte opposition and the hearing takes one
day. Frequently, the petitioner refies in an effort to satisfy the DPUC
rate analyst. (S. 46 , 56, 60, 69; JX 8g)

42. Between 1980 and 1983 , DPUC's accounting division reviewed
a tariff filing only if a rate analyst requested such a review. Since
1983 , as a result of an internal policy review , the accounting division
has taken a larger role. (S. 47)
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43. If the tariff becomes effective without a rejection , suspension or
hearing, that action results frm an opinion of the rate analyst that
the proposed rates meet the requirements of the statutes and

regulations. (S. 49)

44. If a rate increase is for more than 5% , DPUC requires that it be
accompanied by financial information designed to justify the reason-
ableness of the increase, consisting of the proponent's operating

revenues, operating expenses , tonnage and revenue to be generated , a
pro fora operating statement and net operating income. DPUC
generally regards an operating ratio (operating expenses divided by

operating revenues) of 93% as reasonable. If a tariff affects more than
one carrer, a cross section of carrers affected may be used for
purposes of analyzing operating ratios. (S. 50 , 62 , 68; JX 9 , JX 10)

45. Since 1957 DPUC has not initiated a minimum rate order
review. It has responded to carrer petitions to initiate or increase
minimum rates , all of which have been submitted by NEMRB (10)
jointly with MT AC. Since then it has issued about twelve additional
minimum rate orders in response to carrer petitions. (S. 51; JX 6
JX 7)

46. The Minimum Rate Order issued in 1959 (JX 6) pertains to
General Commodities and does not affect the Bulk Liquid Tariff
Dump Truck Tariff or Household Goods Tariff. (JX 6d, m)

47. DPUC does not review carrer decisions to move from one table
to another in the Household Goods Tariff, but it does review any

change in the tables themselves. (S. 52)
48. Aside from its role in reviewing proposed rate increases , DPUC

does not monitor conditions in the intrastate trucking industry in

Connecticut (except for safety, insurance, and issuance of stamps

(license fees)). (S. 53)

49. DPUC has permitted tariffs to become effective without
suspension or hearing, (S. 64; JX 7a)

50. If a tariff rate , charge or rule is set down for a hearing, a legal
notice is issued by the DPUC and published in selected Connecticut
newspapers of general circulation. (S. 65)

51. Rate analysts in the DPUC submit written recommendations
with respect to applications for changes in tariff on all matters that go
to a hearing. A written recommendation is also submitted when a
matter is not set down for a hearing. (S. 66; JX 15)

52. Any change in the rates and charges filed with DPUC must be
held in abeyance for 30 days to permit DPUC to review the rate filings
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and permit public comment, except that a shortr period is permissible
when such change is to enable the carrer to meet the rate of a
competing carrer. (S. 67)

53. If the tariff submittd to DPUC is below the minimum rate
order or orders, the carrer must file a petition for exemption in which
event the tariff is suspended. (JX 16) A hearing may be held to justify
the proposed rate. (S. 69)

54. When a proposal for a general rate increase is submitted by a
rate bureau such as MTAC , it must be accompanied by an elaborate
justification statement. (F. 44) This justification statement is thor-
oughly analyzed by the tariff section as well as the audit section of the
Commission and a wrttn recommendation is prepared for submission
to the Commission, (S. 70)

55. There are about 400 carrers having intrastate rights in
Connecticut. If each were to fie individual tariffs, in the opinion of
DPUC it would be impossible for DPUC to process them without a
tremendous increase in its staff and a substantial increase of its
budget. (S. 74) (11)

56. The DPUC has the power to prescribe minimum rates and does
prescribe them , either on its own motion or upon petition by an
interested party. (S. 57 , S. 58; JX 8w)

57. When a tariff is filed it is always checked to determine whether
it is the same, below or above the minimum rate orders and whether it
should be suspended , rejected, returned for errors or corrections or set
down for a hearing. The DPUC has rejected some tariffs fied by
independent carrers. (S. 59; JX 13d, e)

58. The tariff is processed initially by the tariff section of the
DPUC. It always refers a carrer with new authority to the audit
section to consider and analyze the financial information submitted.
(S. 60)

59, An application for operating rights must be accompanied by a
proposed tariff, and its rates are always checked by the tariff section
to determine if they are at least equal to or above the minimum rate
order at the time, (S. 61)

60. The DPUC has issued several citations for charging rates
different than the rate in the tariff. (S. 63; JX 14)

61. If a tariff submitted is above the minimum rate order and the
increase is substantial (over 5%) the tariff is checked, the carrer is
notified , and the tariff is suspended pending a conference or hearing.
If the carrer makes corrctions or adjustments satisfying to the tariff
section, it is accepted and no hearing is required. (S. 68)
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62. Whenever operating rights are transferred , an informal confer-
ence is required between the tariff section of the DPUC and the sellng
carrer at which conference the rates of the sellng carrier are checked
for compliance with the statutes and regulations. (S. 71)

63. Whenever a complaint by a shipper or another carrer affecting
rates is filed, the matter is investigated. If any violation is found the
carrier is required to cease and desist immediately and to make the
required corrections or rebates if that is indicated. The shipper is
always kept informed. (S. 72; JX 17)

64. If a carrer does not obey an order to cease and desist violations
of the statutes or regulations , a citation is issued requiring compli-
ance. Penalties are usually imposed if a violation is found. (S. 73)

65. DPUC , in a formal opinion dated February 9 , 1975 , approved a
petition to increase rates for transportation of general commodities
after a hearing. (JX 7z-4) In an opinion dated December 5, 1977
another rate increase on transportation of (12) general commodities
was granted after a hearing. (JX 7v) In an opinion dated March 3,
1979 another petition for rate increase was denied after hearing. (JX
7r) In an opinion dated December 14, 1979, a petition for rate

increase was granted after hearing. (JX 7r) The next petition for a
rate increase was not filed until August 18 , 1983 , and it was approved
on October 5, 1983 , without a hearing, since it involved only the

smallest carriers, who continually have cash flow problems, and
because many of the carriers had gone bankrupt in the past several
years or had relinquished their certificates. (S. 38; JX 7a , c)

F. Legislative Intent

66. The DPUC is empowered to prescribe maximum and minimum
rates and may prescribe reasonable regulations therefor; rates and
charges "shall be just and reasonable and reasonably compensatory,
except that a rate may be established to meet the existing rate of a
competing rate of a motor common carrer or a common carrer not
subject to this chapter." (JX 8g Sec 16-287(a))

67. Motor common carriers of freight may agree to establish joint
rates. If the carriers fail to agree, the DPUC shall, after hearing,
establish by order such a division. (JX 8g Sec 16-287(b))

68. Discrimination in rates is prohibited

, "

nor shall any carrier
refund or remit in any matter any portion of a rate so specified , nor
give any unreasonable preference or advantage to any person-nor
subject any person to any unreasonable prejudice or discrimination.
(JX 8u Sec 16-288)
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69. Rates may be changed only aftr a thirty day notice to the
public; the DPUC may on its own initiative or upon protest hold a
hearing on any rate changes and "may allow or disallow or prescribe
the rate or rates." This statute further provides that the change in
rate may become effective upon the effective date of the rate of the
competing motor common carrer. (JX 8v Sec 16-289)

70, Any motor carrer who charges less than the regular rates on
file shall be fined not more than $500.00 for each offense. (JX 8x

, y

Sec 16-306)
71. The DPUC has been granted wide regulatory authority over the

rates, certification, routes, speed, servce, financial responsibilty,
insurance, liabilty, accounting and record keeping, safety and
equipment of motor carrers, and has exercised that authority by rule
making. (JX 8w, x Sec 16-304 , JX 9a- i) (13)

IV. DISCUSSION

In its Answer to the Complaint, respondent raised thirten
affrmative defenses. All of these defenses were raised by the
respondent in a very similar case The New England Motor Rate
Bureau, Inc. Docket No, 9170 , and were dismissed by Chief Judge
Ernest G. Barnes in his Initial Decision dated December 12 , 1986 and
Order dated March 7 , 1986. Furthermore, except for arguments that
respondent is not engaged in price fixing and that the state action
doctrine applies, these other defenses have not been briefed and

therefore, need not be decided. Hospital Cororation of Amera v.
Federal Trade Commission - F.2d (7th Cir. 1986) (decided

December 18, 1986), slip opinion at pp. 19-20,

A. Pre Fixng

Respondent MTAC is a rate bureau composed of competing common
carriers operating in the State of Connecticut. (Answer 6) The rate
bureau , on behalf of 585 competing carrers (Answer , 10),

submits joint rate proposals to the Connecticut Department of Public
Utility Control which has authority over motor carrer rates within the
State of Connecticut. (Answer 6) The members elect the directors
of MTAC and the directors control and direct MTAC. (F. 8) Offcers
and directors are representatives of members of MTAC. (F. 10) MTAC
acts on behalf of its members. (F. 27) MTAC has petitioned DPUC on
behalf of its members to increase the rates charged for transportation
of commodities in the State of Connecticut. (F. 36- , 65)
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MTAC initiates minimum rate orders by petitioning the state. (F.
37) The function of a minimum rate order is to set a floor on rates, (F.
36) Carrers can petition for exemptions from the minimum rate order
(F. 53), and competing carrers can protest the exemption. (F. 36)
MTAC can also protest. (F. 39)

The general commodities tariff states the rates at which commodi-
ties may be transportd within Connecticut. (JX 2; F. 32) MTAC
publishes three other tariffs: the Bulk Liquid Tariff (JX 4), the Dump
Truck Tariff (JX 5), and the Household Goods Tariff (JX 3), (F. 28
29) These tariffs specify rates at which participating carrers will
move these categories of goods. (F. 33 , 34 , 35) Participating carrers
charge only a rate in the tariff. (F. 26) The effect of these tariffs is to
fix the price charged for intrastate transportation of each of these
categories. (F. 26 , 60, 64 , 70) At least two members of MTAC have
participated in each rate set in each MTAC tariff. (F, 30) MTAC'
active members control MTAC. (F. 8 , 9 , 10) MTAC acts as an agent
on behalf of its members. (F. 27) (14)

Respondent's collective rate- making activities violate Section 5 of
the Federal Trade Commission Act. The stipulated evidence estab-

lishes that the challenged conduct constitutes price-fixing and, in the
absence of valid defense , is per se ilegal. An agreement among
competitors to eliminate price competition violates the antitrust laws
notwithstanding any argument that may be advanced to justify it.
Catalarw, Inc. v. Target Sales, Inc. 446 U. S. 643, 647 (1980) (per
curiam).

Respondent' s conduct is virtually identical to that engaged in by the
household goods carrers association in Mass. Movers which was
found to violate Section 5 of the FTC Act. As in that case, respondent

MTAC and its competing carrer members (F, 3), in cooperation with
the New England Motor Rate Bureau (NEMRB), prepare tariffs
pertaining to the intrastate transportation of commodities , approve
them and participate in these collectively set rates. (F, 6, 9 , 25-39).

These activities , as well as the Bureau s publication and dissemination
to its members of tariffs (JX 2-5) and tariff revisions containing

collectively-set rates and classifications, constitute price-fixing. Geor-

gia v. Pennsylvania Railroad 324 U.S. 439 , 460-61 (1945). In Mass.

Movers the Commission found that the Association s development of
joint tariffs that were formally adopted and adhered to by its members
was per se unlawfl under the antitrust laws." 102 FTC at 1225

The fact that individual member carrers are free to file rates
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independently from the collectively agreed upon rates is irrelevant. An
agreement to fix prices that does not coerce adherence is nevertheless
ilegal price-fixing, Arizon v. Mariopa County Medical Socity, 457

S. 332, 345 (1982); United States v. Containe Cor. 393 U.

333 , 337 (1969); "The continuation of some price competition is not
fatal to the Government's case.

Respondent argues that the record does not establish that the

carrer members initiated, prepared, developed and disseminated rates
and collectively agreed on the rates , and that MTAC merely copies

tariff proposals already filed with DPUC. While the stipulated record
does show that MTAC relies on NEMRB for help in developing the
general commodities tariff (F, 28, 32, 45), it also establishes that

MTAC issues other tariffs without the involvement of NEMRB. (F,
29) Furthermore , there is overwhelming evidence of an unlawfl
combination of MTAC and its members , as well as NEMRB , with
respect to the tariff and rates charged for transportation of general
commodities. (F. 8- , 26 , 27 , 30, 65), United States v. Containe
Cor. 393 U,S, at 335. Moreover, respondent' s argument is based on
deposition testimony which was not offered or received as evidence in
this case. Order Setting Briefing Schedule , filed November 24 , 1986.
The stipulation filed November 17, 1986, and the joint exhibits
referred to therein, are the entire factual record of this case. Ibid. (15)

B. State Actio Defense

1. Law

Park/f v. Brown, 317 U.S. 341, 344-45 (1943) held that federal
antitrust law was not intended to apply to certain state action. To be
exempt, the acts must be clearly authorized and supervsed by the
sovereign state, HO()/f v, Ronwin 466 U,S, 558 , 568-69 (1984). To
determine whether the respondent's acts are exempt, the facts must
be analyzed under the standard of Califoria Retail Liquo Deal/fs
Ass n v. Midal Aluminum, Inc. 445 U,S, 97, 105 (1980).

The Court in Midal set out the controllng two part test: "First, the

challenged restraint must be ' one clearly articulated and affrmatively
expressed as state policy ; second, the policy must be ' actively

supervsed' by the State itself. Ibid.
The second prong of the Midal test prevents the state from

casting. . . a gauzy cloak of state involvement over what is
essentially a private price-fixing arrangement." 445 U.S. at 106. This

active supervsion requirement ensures that a state s actions wil
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immunize the anticompetitive conduct of private parties only when the
state has demonstrated its commitment to a program through its
exercise of regulatory oversight. Souther Moto Carrers Rate Conf
v. United States 105 S.Ct. 1721, 1729 n. 23 (1985),

The parties have joined issue on the second prong of the Midcal test
of the state action defense. Complaint counsel argues that the state
regulatory commission does not actively supervse the proposed

collectively formulated rates through hearings to review the reason-
ableness of proposed tariffs. Hearings by a regulatory commission on
proposed rates do, of course, constitute evidence that such applica-
tions are not " rubberstamped" or approved pro fora without
hearing or change , and that the state agency actively supervses the
anti competitive conduct. Sonitrol of Fresno, Inc. v. AT&T 629 F.
Supp. 1089 , 1094-95 (D. C. 1986). The requirement that applicants
fie extensive and detailed memoranda with the regulatory commis-
sion is also evidence that the state commission supervses heavily the
rate approval process. Id. at 1095. The facts here show that
respondent participates in both such hearings and filings infra.

Complaint counsel , however, argues that in order to meet the state
action exemption, the state regulatory agency must hold hearings , or
at least give public notice and opportunity to comment, and publish a
reasoned decision in every ratemaking decision. 5 The basis for this

argument is the policy cited in Areeda & Turner Antitrut Law Vol.

1 at '\ 213f (1978) (16)

. . . 

(I)naction evades statutory approval procedures designed to (1) to accord

opponents the opportunity to present facts and arguments against the challenged act
(2) to assure conscious consideration by those particular state offcials charged with
the power and responsibility for approval, and (3) to allow judicial review of the
agency record.

Complaint counsel implies that the procedure described in the

Areeda & Turner treatise should be used in reviewing all acts by a
state regulatory commission under Parker v. Brown to ensure that

adequate state approval is contemplated. To support this argument
counsel relies on cases where statutes required an administrator to
support an act by a written statement of reasons Dunlop v.
Bachowski 421 U.S. 560, 573 (1975), or where hearings by the

agency, upon application for rate approval , were cited as evidence of
5 Memorandum of Law dated December 5, 1986 at pp. 53-58.
fi M..rnnT"",111m nf T JlW ""tpn nPlpmhPr ;;- 19R6- at. n. 5R.
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state supervsion leading to immunity for anticompetitive conduct.
Sonitrol, supra.

Chief Judge Barnes answered this argument in the Initial Decision
in The New England Motor Rate Bureau, Inc. Docket No. 9170,

decided December 12, 1986 , slip opinion at p. 30:

This Areeda- Turner idea would pennit not only judicial review of agency decisions
but would compel the agencies to scrutinize more closely the basis for their decisions.
Thus, much can be said for (its) adoption and implementation by the states. However
where the state by statute has granted the regulatory commission clear oversight

authority to review rates for reasonableness, to suspend rates found to be

unreasonable, and to establish just and reasonable rates when necessary, the

existence of this latent oversight authority and the presumption of offcial regularity
should shift the burden to the party challenging the ratemaking process to
demonstrate that the regulatory commission in fact has never engaged in any active
supervsion of the ratemaking process. A mere showing that a state supervsory
agency has not followed the Areeda-Turner suggested procedures is not suffcient to
establish a lack of active supervsion. The agency must be given som discretion as to

its method and manner of supervsion. Instead of concentrating on an agency s failure

to follow 117) theoretical and desirable procedures , the record must concentrate on
what the agency actually did.

Furthermore , the Areeda- Turner proposal applies only where the
regulatory agency has failed to act Areeda Turn at 213f.

When the agency shows some regulatory activity and the issue is
how rigorous the supervsion " the Professors suggest an entirely

different theory, id. at 213c:

213c. How rigorous the supervision? When state agencies act within their
authority, should the manner in which they exercise their discretion ordinarily be
reviewed by the antitrust court? Should the court scrutinize the rigor with which the
state supervses the challenged activity to ensure that supervsion is more than pro

fora? We answer in the negative, with the proviso that an outright attmpt by a
state to simply evade the antitrust laws should not be countenanced. We recognize

that our approach may make such evasion easier. but we see no suitable way around
this.

. . . There simply is no way to tell if the state has " looked" hard enough at the data

7 The burden of prof rest on the pary asserting the affrmative of an issue in the pleadings. Koehle v.

Man;(m Mining Co. 391 F. Sup. 1158 , 1160 (N.D. Cal. 1973), afJd 518 F.2d 696 (9th Cir. 1975). The

proedure suggested by Judge Barnes therefore involves a shifting of the burden of proeeing rather than a
shifting of the burden of persuasion. A Geal Dieusi of the Th of Presumptio 45 Ge. L,J. 410

417-21 (1957). But see Ti le Ins. Co. Docket 9190 , Initial Decision issued on January 6 , 1987, slip

opinion at p. 94, which apparently adopts a shifting of the burden of persuasion.
s The tota absence of acivity by a state agency win not be acive supervsion within the meaning of MUkai.

State ofNOThc Carolina v. P.I.A. Ashelle, Inc. 740 F.Zd 274 , 279 (7th Cir. 1984) (en bane). Where the

stte does not monitor market conditions or engage in any pointe rexamination of the program, the second

prong of the state action immunity test wiJ! not be met. Id. at 279.
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and there certainly are no manageable judicial standards by which a court may weigh
the various elements of a "public interest" judgment in order to determine whether
the legislature or agency decision was corrct. 

. . . 

Those are political judgments and
ought to be made by the legislature and its delegates. (18)

The facts of this case show that the state has demonstrated its
commitment to a program exempt from the antitrust laws through
statutory delegation and the exercise of regulatory oversight and

active supervsion of rates by the DPUc.

2. Facts

The state legislature clearly intended to create a program of
regulatory oversight of transportation of commodities by motor

carrer. (F. 66-71) And that program has been active. Effective in
October, 1986 , DPUc appointed Edward Regan, formerly head of the
Transportation Division, the head and supervsor of the tariff division
and reporting to him are two rate analysts who review tariffs filed. (F.
40) Since 1983, the DPUc's accounting division has taken a larger
role in reviewing tariff filings. (F. 42)

All carrers are required to file their rates with the DPUc. (F. 41)
Rate analysts review the tariffs to check , among other matters, if
rates are above the minimum rate orders. (F. 41) Tariffs are fied and
held in abeyance on the public record for thirty days, unless to meet a
competing carrer s tariff in which even a shortr period is permissi-
ble. (F. 52) Rate analysts can refuse to file the tariff on the public
record if it does not satisfy the tariff regulations and requirements. (F.
41)

If the increases are less than five percent and there are no errors or
corrections, there is a presumption that the request is reasonable and
the tariff is approved without a hearing unless there is a protest. (F.

, F. 43, F. 49) If there is a protest, a public hearing may be held. (F.
41) Frequently, rejected tariffs are refied to satisfy the requirements
of a DPUc rate analyst. (F. 41)
If a rate increase if for more than five percent, it must be

accompanied by financial information to justify the reasonableness of
the increase consisting of proponent's operating revenues, operating
expenses, tonnage and revenue to be generated , a pro fora
operating statement, relationship of proposed rates to class rates , net
operating income. A net operating ratio of 93% is considered
reasonable. (F. 44; JX 9d).

The DPUc has the power to prescribe minimum rates and does
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prescribe them , either on its own motion or upon petition by an
interested party. (F. 56) The Commission initiated a minimum rate
order in 1959 and about twelve additional minimum rate orders since
that time in response to carrer petitions. Several of these orders were
based on records developed in adversary hearings and were accompa-
nied by a formal published opinion and explication. (F. 45 , F. 65) (19)

When a tariff is filed it is always checked to determine whether it is
the same, below or above the minimum rate orders and whether it
should be suspended, rejected , returned for errors or corrections or set
down for a hearing. The DPUc has rejected some tariffs filed by
independent carrers. (F. 57) The tariff is processed initially by the
tariff section of the DPUc. It always refers a carrer with new
authority to the audit section to consider and analyze the financial

information submitted. (F. 58) An application for operating rights
must be accompanied by a proposed tariff, and its rates are always
checked by the tariff section to determine if they are at least equal to
or above the minimum rate order at the time. (F. 59) The DPUc has
issued several citations for charging rates different than the rate in
the tariff. (F. 60) When a tariff rate change or rule is set down for a
hearing, a legal notice is issued to the public by DPUc and published
in selected Connecticut newspapers of general circulation. (F. 50)

Rate analysts in DPUc submit written recommendations with
respect to applications for tariff changes on all matters that go 
hearing. Written recommendations are also submitted at times when a
matter is not set down for hearing. (F. 51) If a tariff submitted is
above the minimum rate order and the increase is substantial (over
5%) the tariff is checked, the carrer is notified , and the tariff is
suspended pending a conference or hearing. If the carrier makes
corrections or adjustments satisfying to the tariff section, it is
accepted and no hearing is required. (F. 61)

If a tariff submitted is below the minimum rate order, the carrer
must file a petition for exemption, in which event, the tariff is
suspended. A hearing may be held to justify the proposed rate. (F. 41)
When a general rate increase is proposed , it must be accompanied by
an elaborate justification statement. This statement is thoroughly
analyzed by the tariff and audit sections and a written recommenda-
tion is prepared. (F. 54)

Whenever operating rights are transferred , an informal conference
is required between the tariff section of the DPUc and the sellng
carrier at which conference the rates of the sellng carrer are checked
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for compliance with the statutes and regulations. (F. 62) Whenever a
complaint by a shipper or another carrer affecting rates is fied , the
matter is investigated. If any violation is found the carrer is required
to cease and desist immediately and to make the required corrections
or rebates if that is indicated. The shipper is always kept informed. (F.
63) If a carrer does not obey an order to cease and desist violations of
the statutes or regulations , a citation is issued requiring compliance.
Penalties are usually imposed if a violation is not found. (F. 64) (20)

V. CONCLUSIONS

1. The Federal Trade Commission has jurisdiction over the subject
mattr of this proceeding and over respondent.

2. The acts and practices charged in the complaint took place in or
affected commerce within the meaning of the Federal Trade Commis-
sion Act.

3. Respondent and its members, offcers, and directors have

engaged in a conspiracy to restrain price competition amongst

common carriers of property by motor vehicle. This conspiracy is an
unfair method of competition and an unfair act and practice in
commerce or affecting commerce in violation of Section 5 of the
Federal Trade Commission Act.

4. This conspiracy is, however, exempt from Section 5 of the
Federal Trade Commission Act by reason of the " state action
defense Parker v. Brown.

Accordingly, the complaint must be dismissed.

OPINJON OF THE COMMISSION

By AZCUENAGA Commissioner:

This case involves allegations that the respondent Motor Transport
Association of Connecticut unlawfully combined with its members and
others to fix prices in violation of Section 5 of the Federal Trade
Commission Act, 15 U. C. 45 , by collectively developing and filng
rates for the intrastate transportation of property in the state of

Connecticut. After trial on a stipulated record , the Administrative Law
Judge dismissed the complaint, holding that the collective ratemaking
was unlawful price fixing but that the conduct is protected from
action under Section 5 by the state action doctrine of Parker v.
Brown 317 U.S. 341 (1943). For the reasons set forth below , we
affrm the dismissal of the complaint.
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THE FACTS

The undisputed facts in this case show that the Motor Transport
Association of Connecticut, Inc. ("MTAC" or "Association ), is an
association of approximately 585 competing motor common carrers
engaged in the intrastate transportation of property in Connecticut.
1.D.F. 1- The active members of the Association elect its directors
who , in turn , control and manage the Association. 1.D.F. 8. The active
members meet annually and approve and ratify the actions of the
Association and its directors and offcers since the last annual

meeting. 1.D.F. 9; Stip. 8. Active membership is available to persons
or firms that provide motor vehicle transportation for hire or for their
own account and to motor vehicle dealers. 1.D.F, 7; Stip. 6. Others are
eligible for associate membership.

The member carrers are regulated by the state. The state requires
that each carrer hold a state certificate of public convenience and
necessity and that each carrer file a schedule of rates and charges for
transportation services. Conn. Gen. (2) Stat. 16-283 & 16-287
(1985). 2 A carrer s certificate is subject to revocation for failure to
have a tariff on fie , and a carrer may not charge a rate different
from that filed without thirty days ' notice , except "to meet the rate of
a competing carrier" or "for good cause shown." Conn. Gen. Stat.

16-289. Enforcement action may be taken against carrers for
failure to have an effective tariff on file X. 18c-18e, or for
failure to adhere to filed rates. 1.D. F. 60; see X. 18h-18m.

The Association files proposed tariffs with the Connecticut Depart-
ment of Public Utility Control ("DPUC") on behalf of its members.
1.D.F. 25. Aftr an MTAC tariff is approved by the DPUC , the rates
contained in the tariff govern the fees of the members of the
Association that choose to participate in it. 1.D.F. 26. Members of the
Association may participate in tariffs filed by MTAC , or they may fie
a separate tariff or file an exception to the MTAC tariff. Stip. 27 & 31.

1 We use the following abbreviations in this opinion:

I.D. Initial Decision
I.D.F. Initial Decision Finding
R.R.B. Respondent's Reply Brief
C.AB. Complaint Counsel's Appeal Brief

R.B. Complaint Counsel's Reply Brief
Stip. Stipulation of the Parties (Nov. 17 , 1986)X. Joint Exhibit.

2 All citations to Connecticut sttutes and regulations are to those identified by the partes as the sttutes

and regulations pUrEuant to which MTAC filed taffs and the DrUC reviewed taffs during the period
covere by the complaint. Stip. 44; J.X. 8 9 & 10.
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At all times relevant to the complaint, at least two members of MTAC
have participated in the rates set by each of the MTAC tariffs. 1.D.
30; Stip. 31.

a. MTAC Tariffs

MTAC files four different tariffs or schedules of rates, each of
which includes rate schedules, general rules for computing applicable
rates and rules for applying rates to transportation and ancilary

servces. 1.D,F. 28 & 31. For example , the MTAC tariff of Local
Commodity Rates Applying on Household Goods , effective on Febru-
ary 21, 1983, specifies several different sets of basic rates, the

servces included in the basic rate, the rates for additional servces
such as packing, piano moving, waiting time and overtime, and

transportation rates on a time basis (for moves of 20 miles or less) and

on a mileage basis (for moves of more than 20 miles). J.X, 3; see 1.D.
33.

In addition to the Household Goods Tariff, MTAC files a Loal and
Joint Tariff of Class and Commodity Rates ("General Commodity
Tariff), J.X. 2 , a Loal Commodity Tariff Applying on Transportation
of Liquid Commodities in Bulk, in Tank Trucks ("Bulk Liquid Tariff),
X. 4 , and a Motor Fright Tariff of Loal Commodity Rates Applying

on Dump Truck Servce ("Dump Truck Tariff), J.X, 5. See 1.D,F. 28-
35. (3)

The General Commodity Tariff specifies rates per pound and
minimum charges for commodities grouped by "class" for standard-
ized distances. 1.D.F, 32, The Bulk Liquids Tariff specifes rates per
gallon for particular classes of bulk liquids moved between named
points in the state or per mile between other points in the state. 1.D.
34, The Dump Truck Tariff specifies rates per mile or hour, minimum
shipments and other rules for hauling specific materials. l.D.F, 35.

In addition to filing tariffs, MT AC, in conjunction with New
England Motor Rate Bureau , has from time to time petitioned the
DPUC to issue minimum rate orders. 1.D.F. 36, 37 , 38 & 45. The
function of a minimum rate order is , as the term suggests, to set a
floor on rates, Carrers are required to charge no less than the
minimum rate order unless they successfully petition the DPUC for an
exemption. 1.D.F. 36. Between 1957 and 1979 , the DPUC issued
twelve minimum rate orders. 1.D.F. 45; see, e. X. 6 & 7. MTAC
also has intervened in opposition to petitions by carrers seeking
exemptions from minimum rate orders. 1.D.F. 39.
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b. State Regulatio

The Connecticut Department of Public Utilty Control regulates
motor common carrers, The DPUC is responsible for, among other
things, issuing certificates of public convenience and necessity and.
reviewing proposed tariffs. Connecticut law provides that motor
common carrer rates "shall be just and reasonable and reasonably
compensatory" and gives the DPUC authority to "prescribe maximum
or minimum or maximum and minimum rates or charges" for motor
common carrers. Conn. Gen. Stat. '\ 16-287(a). The DPUC may
prescribe rates on its own motion or on the motion of any interested
party, aftr a hearing. Id.

Afr a proposed tariff is filed with the DPUC , it is reviewed by one
of the agency s rate analysts , who stamps it as reeived, ascertains

that the proposed rates comply with any applicable minimum rate
orders and checks the form of the proposed tariff. If these and

certin other requirements are met, the rate analyst places the

proposed tariff on the public record for thirty days. 4 1.D.F, 41. (4)
Carer rates are required to be "just and reasonable and reasonably

compensatory," but no standards for review of proposed rates have
been published. Stip, 46.6 In practice, the DPUC presumes that a
proposed rate increase that is within 5% of the previously filed rate is
reasonable. If a proposed rate increase falls within this 5% "zone of
reasonableness" and no other corrections are necessary (and no
protests are filed), the DPUC will approve the tariff without a
hearing. 1.D,F. 41.

If a proposed rate is an increase of more than 5% over the previous
rate , the DPUC requires financial information to justify the increase
such as the carrer s operating revenues and expenses, tonnage and
revenue to be generated , net operating income and a pro fora
operating statement, 1.D.F. 44; Stip. 50 , 62. The DPUC generally

3 Reguations of the DPUC addr the tehnical aspe of ta filing. See, e. Conn. Agencies Regs.

16-304-C2, et se., which spe the siz of paper, the argement of the tie page and other

reuirements as to Conn of taff.
4 Rates filed with the DPUC may be change anJy 

afr 30 days' notice. except to mee a competing ra or
for go caU8e shown. One day s notice is reuir when a carer files to adopt a bureau ta. Conn. Gen.
Stat. 16-289.

6 The DPUC has sad that rates should be sufcient to meet "(t)he public nee for a sound and stbili
motor common carer indusry" in the stte and to "provide revenues which will cover all cos of operations
and aford carers a reasnable degr of profit." In the Mattr of Investigation and Stabilization of Ras of
Motor Common Carers, DPUC Doket No. 9652 , April 15, 1969, at 15 (J.X. 60).
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regards an operating ratio (operating expenses divided by operating

revenues) of 93% as presumptively reasonable. 6 1.D.F. 44.

Between 1980 and 1983, DPUC's accounting division reviewed a
tariff filing only if requested to do so by a rate analyst. Since 1983 , as
a result of an internal policy review , the accounting division has taken
a larger role in reviewing filings. LD.F. 42, All tariffs filed by carrers
with new authority are referred to the audit section of the DPUC to
consider and analyze the financial information submitted. 1.D.F. 58. A
proposal for a general rate increase submitted by a rate bureau such
as MTAC must be accompanied by an elaborate justification state-
ment, which is thoroughly analyzed by both the staff and the audit
sections of the DPUC, aftr which a written recommendation is

prepared for the Commission. 1.D.F. 54. (5)

State law provides for a thirty day public comment period on
proposed tariffs , during which time the DPUC reviews the filing, Stip.

, and a rate analyst prepares a written recommendation with

respect to the proposed tariff. 1.D.F. 51; Stip. 66. If the proposed tariff
is presumptively reasonable-that is , the proposed increase is less
than 5% and at least equal to any applicable minimum rate order-
then the tariff usually is permitted to become effective at the end of
the thirty-day period without a hearing. 1.D.F. 41 & 49. When a tariff
becomes effective without a rejection, suspension or hearing, the rate
analyst to whom the matter has been assigned has concluded that the
proposed rates meet the requirements of the applicable statutes and
regulations. 1.D.F. 43; Stip. 49.

A proposed tariff can be set for a hearing if a protest is filed by
any interested person " or the DPUC may set the matter for a

hearing on its own initiative. Conn. Gen. Stat. 16-289. If a hearing
is held , the DPUC issues a legal notice , and the staff of the DPUC
submit a written recommendation. 1.D.F. 51; Stip. 66. Except for

hearings on minimum rate orders and on petitions for exemptions
from minimum rate orders , few public hearings have been held in the
last sixteen years. 1.D.F. 41; Stip. 46. When a hearing is held
normally there is litte opposition to the rate increase , and the hearing
takes one day. Frequently, when the DPUC poses questions, the
petitioner revises and refiles its tariff in order to satisfy the concerns
of the DPUC rate analyst. Id.

6 The DPUC found that an operating ratio of 93% was rea.onab!e in Docket No. 9652 , at 15 (J.X. 60). The
DPUC denied a joint MT AC/New England Motor Rate Bureau minimum rate petition on the grund that the
projec operating ratio of 83.7% was "more than just reasnable and adequate to enable the Petitioners to
provide properly for the public convenience , necessity and welfar. " DPUC Docket 781114 , Mareh 12 , 1979, at
3 (J.X. 7t).
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The DPUC has disapproved a minimum rate petition filed jointly by
MTAC and the New England Motor Rate Bureau , 1.D. F. 65; see note 6

supra and it has rejected some tariffs filed by independent carrers.
LD,F, 57; Stip. 59. The DPUC investigates complaints filed by
shippers or other carrers concerning a carrer s rates , and it can issue
an order requiring a carrier to cease the violation and to pay rebates,
1.D.F, 63. The DPUC also can issue citations requiring compliance if
an order is not obeyed, and the DPUC has issued citations to carrers
for charging rates different from those in the filed tariff. 1.D.F, 60.

LEGAL ANALYSIS

Aftr establishing that the Commission has jurisdiction over the
Association under the Federal Trade Commission Act, two questions
of law remain. First, we must determine whether the Association
conduct constitutes unlawfl price fixing. If the conduct is unlawfl
we then must consider whether it is protected from the Federal Trade
Commission Act because it is state action within the meaning of
Parker v. Broum 317 U. S. 341 (1943), (6)

1. JURISDICTION

The Motor Transport Association of Connecticut has not raised
jurisdiction as an issue on appeal. 7 We note , nevertheless , that the
Commission has jurisdiction over MTAC. Section 5(a)(2) of the
Federal Trade Commission Act extends the Commission s jurisdiction
to "corporations " which, as defined in Section 4 of the Act, includes
any firm "organized to carr on business for its own profit or that of
its members." MTAC is a nonprofit corporation, organized and doing
business in the state of Connecticut. Stip. 1 , Answer 18. The fact
that MTAC is a nonprofit corporation does not defeat the Commis-
sion s jurisdiction. The Association is subject to the Commission
jurisdiction if its activities provide an economic benefi to its members
and if those activities are a substantial part of the Association
activities, rather than merely incidental to the noncommercial activity.
Amerian Medical Association 94 FTC 701 , 983- 84 (1979), aIi'd
638 F,2d 443, 447-48 (2d Cir, 1980), afJd per lnriam by equally

divided Court 455 U, S, 676 (1982); Natioal Commissio on Egg
7 The respondent list its Answer defenses , other than state acion , in its Answering Brief, R.R.B. at 2- , but

did not brief them at trial or on appeal. The Administrative Law Judge decided that beuse the defenses were
not briefed, they nee not be decided , I.D. at 13 , and we ag. See Hospta Cor. of Ame v. FT 807
2d 1381 , 1393 (7th Cir. 1986) (Posner, J.

) ("

(IJssues cannot be preserved. 

. . 

merely by being rase 

. . . 

by being develope inadequately. 

. . 

" (Citations omitt.

)).
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Nutritio 88 FTC 89, 177 (1976), rrdifwd 570 F.2d 157 (7th Cir.
1977), cert. denied 439 U.S, 821 (1978). MTAC has provided
substantial economic benefits for its members by issuing and filing
tariffs with the DPUC on behalf of its members and by petitioning the
DPUC to issue minimum rate orders. 1.D.F. 13 & 25-29.

Although some of the Association s members are carrers subject to
the Interstate Commerce Act and therefore exempt from the Federal
Trade Commission Act, 15 U. C, 45(a)(2), MTAC does not transport
goods and is not a common carrer. 1.D.F. 12; Stip. 22 , 23. The fact
that the Association operates as an agent for common carrers does
not bring it within the common carrer exemption. See Massachusetts
FUrniture Piarw Movers Associatio, Inc. v. FTC 773 F.2d 391
394 (1st Cir, 1985) (association that is not a common carrer is not
within the common carrer exemption); Offu:al Airline Guids, Inc.
v. FTC 630 F.2d 920 , 923 (2d Cir. 1980), cert. denied 450 U.S. 917
(1981). (7)

11. PRCE FoNG

The Motor Transport Association of Connecticut also does not
dispute on appeal that it has engaged in price-fixing. On behalf of its
members, MTAC prepares and fies with the state DPUC tariffs
containing proposed rates for transportation servces, which, aftr
approval by the DPUC , establish the prices for those of its carrer
members that elect to participate in a particular tariff. In addition to
tariff proposals , MTAC has petitioned the state DPUC to adopt
minimum rate orders, setting a floor on prices for some transportation
servces for all intrastate carrers.

This activity is collective ratemaking, concertd activity to fix 
stabilize prices, that "easily fits the classic description of a 'naked
price restraint.''' United States v. Souther Motor Carrs Rate
Conerence, Inc. 467 F. Supp. 471 , 486 (N. D. Ga. 1979), afJd, 702

2d 532 (5th Cir. 1983), rev d an other grounds, 471 U.S. 48 (1985);
see also Massachusetts FUrniture Piarw Movers Associatio, Inc.
102 FTC 1176 , 1224- 25 (1983), rev d an othe grounds 773 F.2d 391
(1st Cir. 1985). The Association and all of its members need not agree
to a single price level in order to fix prices. Rather, it is suffcient to
show an agreement having the purpose or effect of inhibiting price
competition. Such an agreement is per se unlawful. "Prce is the
central nervous system of the economy,' United Stales v. Socony-

Vacum Oil Co. 310 U. S. 150 , 226 N.59 (1940), and an agreement
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that ' interferer s J with the setting of price by free market forces' is

ilegal on its face. Natiol Socity of Professiol Engineers 
United States 435 U.S. 679, 692 (1978).

IlL STATE ACTION

The primary issue on this appeal is whether the otherwse unlawfl
conduct of the Association is protected from the Federal Trade
Commission Act by the state action doctrine. The Association claims
that because the tariffs that it proposes are subject to approval by the
state , the tariffs are the action of the state and not the product of
private collective ratemaking that is subject to Section 5 of the

Federal Trade Commission Act.
The state action doctrine involves principles of federalism and state

sovereignty. These principles were invoked in Parker v. Brow 317
S. 341 (1943), in which the Supreme Court held that the Sherman

Act was not intended to prohibit the states from (8) imposing
restraints on competition. The Court said

, "

In a dual system of

government in which, under the Constitution , the states are sovereign,
save only as Congrss may constitutionally subtract from their
authority, an unexpressed purpose to nullfy a state' s control over its
offcers and agents is not lightly to be attributed to Congress." 317

S. at 351. On the other hand, the court Raid

, "

a state does not give
immunity to those who violate the Sherman Act by authorizing them
to violate it, or by declaring that their action is lawfl." Id.

To determine whether the challenged conduct is private action or
state action, the Court in Califoria Retail Liquo Dealers Associa-
tio v. Midcal Aluminum, Inc. 445 U.S. 97 (1980), articulated a
rigorous two-part test. Under Midal a private party s conduct is
protected by state action if, first, the challenged res+raint is "clearly
articulated and affrmatively expressed as state policy" and , second
the policy is actively supervsed by the state. Id. at 105. The purpose

a The state acon docne is available in Seion 5 cas applying Shennan Act stadars. 

g.. 

A8he
Tobac Bord of Tr, Inc. tI. 263 F.2d 502 (4th Cir. 1959).

9 The stte action docne 
reflec the "principle that the federa antitrust laws prempt stte laws

authoriing or compellng private paries to engage in anticompetitive behavior " 924 Liq Cor. v. Du,
479 U.S. 835 , 346 n.8 (1987), but slate law is not prempte when theMid criteria ar met. Se Ashev.
City of Berkele, 475 U.S. 260 , 264-65 (1986); Community Communictio Co. 1M. v. City of Bold 455

S. 40 , 60 (1982) (Rhnqui. J., dissnting).
10 The 

Midl test does not apply when the state acts as sovereign thrugh its legislature Parke v. Br
317 U.S. 341 (1943), or through its supreme court, Bates v. State Bar of Arion 433 U.S. 350 (1977).
Municipalities must show that their conduct is pursuant to a clearly articulate stte policy but nee not
demonstrate acive supervision by the state. Tow of Hallie v. City of Eau Claire 471 U.S. 34 (1985). The
Court has not decided whether acive supervsion applies when the acr is !l state agncy, id. at 46 n. , but
lower CQurt have held that acive supervsion does not apply to stte agncies. See intefac Group v.

(footnote cont'd)
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of the Midal standard is to ensure that the state action doctrine

protects what is in fact state action, not private action.

Because MTAC is a private entity, both parts of the Midal
standard must be met here for the state action doctrine to apply. (9)

a. Clear A rtitlation 

The state regulations here are similar to the regulatory scheme
considered in Souther Motor Carrs Rate Conferene, Inc. v.
United States 471 U.S, 48 (1985), in which the Court applied the

first part of the Midal standard to collective ratemaking by
intrastate common carrer rate bureaus. Although the statutes of
Connecticut, like the statutes of Mississippi at issue in Souther
Motor Carrrs do not specifically address collective ratemaking,
they give the state agency authority to regulate common carrers and
to prescribe rates for the intrastate transportation of property. The
Court in Southern Motor Carrs concluded that the Mississippi
legislature, by its delegation of ratemaking power to the state agency,
thus made clear its intent that intrastate rates would be determined

by a regulatory agency, rather than by the market." 471 U. S. at 63-
64. The legislature , having made clear its intent to displace
competition with regulation, left " (tJhe details of the inherently

anticompetitive rate-setting process. . . to the agency s discretion.

Id. at 64.

The Court concluded that this was suffciently clear articulation to
satisfy the first part of the Midal test:

As long as the State as sovereign clearly intends to displace competition in a

particular field with a regulatory structure, the first prong of the Midal test is
satisfied. . . . (T)he State's failure to describe the implementation of its policy in detail
will not subject the program to the restraints of the federal antitrust laws.

Id. at 64-65 (footnote omitted). Applying this standard to Connecti-

cut' s regulatory scheme, we conclude that the state legislature has
clearly articulated its intent to displace (10) competition with
Massachusetts Por Autfwty, 816 F.2d 9 (1st Cir. 1987); Cine Mld Stret T'keatt Cor. v. Nedeland
Organizatio, 1m. 790 i". 2d 1032, 1047 (2d Cir. 1986).

II AJthough complaint counsel note that the Commission could decide that Connecticut has not clearly

ariculate a policy favoring the conduct challenge here, this issue was not argued at trial. See B. at 10

ll; C. B. at 2-4; note 7 supra.
12 In Connecicut, as in Mississippi , the state agncy is not authorize to choose competition but is reuire

to prescribe rates for motor common carrers on the basis of sttutorily enumerate factors that "bear no
discrnble relationship to the prices that would be set by a perfecly effcient and unregulate market.
Southe MaWr Carrs 471 U.S. at 65 n.25. Connecicut law reuires that rates be "just and reasnable
and reasnably compensatory. " Conn. Gen. Stat. 16-287(a).
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regulation and, therefore , that the first part of the Midal test has
been met in this case. See also Massachusetts Furniture Piano
Movers Association v. FTC 773 F.2d 391 , 395-97 (1st Cir. 1985).

b. Active Supervision

To be protected by the state action doctrine , the Association also
must show that the state actively supervses the Association
collective ratemaking. The purpose of the active supervsion require-
ment is to ensure "that a State's actions wil immunize the
anticompetitive conduct of private parties only when the ' state has
demonstrated its commitment to a program through its exercise of
regulatory oversight.''' Souther Motor Carrrs 471 U.S. at 61

quoting I P. Areeda & D. Turner Antitrut Law 213a, at 73
(1978). 13 Absent evidence of active supervsion

, "

(wJhere a private
party is engaging in the anticompetitive activity, there is a real danger
that he is acting to further his own interests, rather than the

governmental interests of the State. Town of Hallie v. City of Eau
Claire 471 U.S. 34 , 47 (1985).

Although the purpose of the active supervsion requirement is clear
neither judicial nor Commission precedent precisely establishes how
the requirement should apply to the facts of this case. Weare guided
however, by the three cases in which the Supreme Court has applied
the active supervsion requirement. The Court found no active
supervsion of state liquor price posting regulatory schemes in Mukai
and 324 Liquo Cor. v. Duy, 479 U.S. 335 (1987), when the " State
simply authorizer dJ price setting and enforcer dJ the prices established

by private parties

The State neither establishes prices nor reviews the reasonableness of the price
schedules; nor does it regulate the terms of fair trade contracts. The State does not
monitor market conditions or engage in any "pointed reexamination" of the program.
(II)

Midcal 445 U. S. at 105- 06; accord 324 Liquo Cor. 479 U.S. at

344-45 ("The State has displaced competition among liquor retailers
without substituting an adequate system of regulation.

The Supreme Court most recently applied the active supervsion
requirement in Patrik v. Burget - U.S. - , 108 S. Ct. 1658 (1988),

13 Accord, Ashelle Tobac Board of Trad v. FTC 263 F.2d 502 , 509 (4th Cir. 1959) (no st action
when private decisions not "adequately supervse by independent stte offcials

14 The Court also said that "
( w Je may presume , absent a showing to the contra, that the municipality ac

in the public interest." 471 U.S. at 45 (footnote omitte).
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a case involving a challenge under the Sherman Act to a decision by a
group of physicians to revoke the plaintiffs hospital privileges. The
Court held that the state did not actively supervse the peer review
decisions of the defendants, beause there was no showing that any
state entity reviewed or even had the authority to review those
decisions and to corrt them if they were inconsistent with state
policy. Id. at 1663.

The Court's decisions establish that active supervsion exists when
state offcials have and exercise the power to review" the challenged

private acts and to "disapprove those that fail to accord with state
policy. " 108 S. Ct. at 1663. Consistent with this standard, the Court
has established that no active supervsion exists when a state agency
lacks the authority to set prices , even though the agency could grant
exceptions to the privately established prices, 324 Liquo Cor. , 479

S. at 345 n, 7, No active supervsion exists in the abilty of the state
legislature to consider proposals to change the regulatory pricing
scheme, because "periodic reexaminations by the state legislature (do
not) exert any siguificant control over retail liquor prices or mark-
ups. Id. And no active supervsion exists when state entities do not
have the "power to overturn a decision that fails to accord with state
policy. Patrik v. Burget 108 S. Ct. at 1664.

In this case, unlike Midal and 324 Liquo Cor. the state agency
has the authority to review private common carrer rate proposals to
ensure that they are "just and reasonable and reasonably compensato-
ry, " to reject rate proposals that do not comply with the applicable
standards and to "prescribe maximum or minimum or maximum and
minimum rates or charges" for motor common carrers. The state
through the DPUC , has the power that was lacking in Midal, 324
Liquo Cor. and Patrik v. Burget to review private price setting
and to disapprove those privately established prices that are not

consistent with state policy. The state's system of regulation, on its
face, provides for active supervsion. (12)

The respondent suggests that the fact that the DPUC has authority
to prescribe prices and to review proposed tariffs is alone suffcient to
establish active supervsion. See R.B. at 19. In Midal 324 Liquo
Cor. and Patrik because the states lacked this kind of authority,
the Supreme Court did not have occasion to consider whether such
state authority would alone be sufficient for active supervsion.

16 Although the stte legilature s power to change the regulatory scheme appantly would not constute
acve supervsion

, "

pointe reamnation by th polieymaker . . . in enforcment proings" constute

..,.. ':"

;M D ft.. .f A""

_- 

AflO TI C! .,"'" ''''0 I1n....\
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Nevertheless, the Court has said that the state must "have and

exercise power to review particular anticompetitive acts of private
parties and disapprove those that fail to accord with state policy.
Patrik v. Burget 108 S. Ct. at 1663 (emphasis added),

An assumption that authority alone establishes the existence of
active supervsion would effectively eviscerate the active supervsion
requirement, and the "national policy in favor of competition (could)
be thwartd by casting. . . a gauzy cloak of state involvement,
Midal 445 U ,S. at 106 , over private price fixing by the mere

existence of a regulatory framework that is never put to use. Instead
to determne the state's "'commitment to a program through its

exercise of regulatory oversight

'" 

SlYthe MoWr Carrs 471

S. at 61 n, , we must consider whether the state agency exercises
the authority delegated to it, whether the state in fact actively

supervses the private anticompetitive conduct.
We find that the Connecticut DPUC exercises its delegated

authority over intrastate motor common carrer rates, The record
shows that the DPUC regularly reviews proposed tariffs and considers
the reasonableness of proposed rates in the context of minimum rate
orders and other agency guidelines for evaluating proposed tariffs.

1.D.F. 41-45. The record discloses specific examples of active
oversight by the DPUC, when the agency has suspended a proposed
rate , held a hearing and issued a wrttn decision, 1.D.F. 65. The
record shows that the DPUC has prescribed rates in minimum rate
orders, pursuant to the notice and hearing procedures provided 
state statute, See notes 5 & 6 supra, The record also shows that when
the DPUC allows a proposed rate to become effective without
invoking its hearing procedures, that action results from the decision
of the agency that the proposed rate "meet( s) the requirements of the
statutes and regulations. " 1.D.F, 43, 17 (13)

Complaint counsel argue that the Association s collecive ratemak-
ing is not actively supervsed unless the state agency acts affrmative-
ly with respect to proposed rates to ensure that "the state has in fact
acted to insert its judgment in place of market forces." C.AB. at 17

(emphasis in original). In a thoughtful brief, complaint counsel
propose that unless the state agency provides public notice of each

16 Th DPUC' s 5% "zone of reasnablenes" for propo rate incras, se I.D.F. 41 , is a mattr win the

agncy s direon. Se MoWr Ca'T, 471 U.S. at 62-64.
11 The allege inacon in ths ea is not a failure to review propose ta. se I.D, F. but raer th

DPUC' s failur to invoke notice and hearng prour with repe to every propo ta. Se C.AB. at 5-
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pending rate proposal and opportunity for interested persons to
comment and publishes a reasoned explanation of its decision, active
supervsion cannot be found. C. B. at 21.

We conclude that a hearing and a written opinion with respect to
every rate proposal are not a necessary precondition for finding active
state supervsion. We have found no precedent for the proposition that
notice and hearing procedures are a prerequisite for active superv-
sion. In the cases cited by complaint counsel , the courts did not say
that notice and hearing procedures were essential for active superv-
sion. Instead , they considered whether particular notice and hearing
procedures implemented under state law constituted active superv-
sion.

Although we agree with complaint counsel that implementation of
notice and hearing procedures would provide tangible evidence of the
state' s active supervsion and its commitment to the regulatory
scheme, we decline to impose such requirements through the state
action doctrine. To be sure , review of proposed tariffs pursuant to
negative option procedures, like those created by the Connecticut
statute 18 may provide less tangible evidence of active supervsion
than the notice, hearings and published decisions that complaint

counsel would require. 19 But the use of negative option procedures

need not demonstrate the absence of active supervsion, unless

administrative silence is deemed equivalent to the abandonment of
(14) administrative duty. 20 The state can exercise its authority to
supervse prices , as Connecticut does, by reviewing proposed rates for
compliance with the applicable criteria and allowing rates to become
effective aftr determining that the rates in fact are in compliance.

CONCLUSION

We conclude that the Connecticut DPUC has and exercises ultimate
IB In Connecticut

, propose taffs are effecive 30 days afr filing unless suspended and set for a hearng
by the DPUC. Conn. Gen. Stat. 16-289. The Court in Southe Moto Carrs describe state regulatory
proedures virtualy identical to those use by the Connedicut DPUC and concluded that "(tlhe State

(agncies) thus have and exercise ultimate authority and control over all intratate rates." 471 U.S. at 50-

(dicta).
19 "

(The reuirement of acive state supervsion serves essentiaUy an evidentiar function: it is one way of
ensuring that the acr is engaging in the challenge conduct pursuant to state policy. Tmv of Hallie v. City
of Eau Claire 471 U.S. at 46.

&0 Prfessors Area and Turner suggst that negative option proedures , like those used in Connecticut

ought not be suffcient for stte action, beuse (1) " inaction" may suggest lack of awarness and (2) such
proedures may evade statutory notice and hearng proedures designed to assure a certn level of awarness
by responsible stte offcials. I P. Ara and D. Turner Antitrot Law '1 213f , at 78-79 (1978). These
concerns ar inapposit here. Firs, the reord shows that the DPUC is aware and reews the contents of
propose tas. I.D.F. 41 , 43, 44, 51- , 57-59 & 61. Second, the proedures at issue here were

themselves create by the stte legislature.
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authority and control over intrastate motor common carrer rates, that
the clear articulation and active supervsion requirements of Midal
have been satisfied and , therefore, that the Association s conduct is
protected from action under Section 5 of the FTC Act.

The complaint is dismissed.

FiNAL ORDER

This mattr having been heard by the Commission on the appeal of
complaint counsel from the initial decision and on briefs and oral
arguments in support of and in opposition to the appeal, for the
reasons stated in the accompanying Opinion , the Commission affrms
the decision of the Administrative Law Judge.

Accordingly, it is ordered That the complaint be and it hereby is
dismissed.

Chairman Steiger and Commissioner Machol not participating.
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IN THE 1dATTER OF

TICOR TITLE INSURANCE COMPANY, ET AL.

FINAL ORDER, OPINON, ETC., IN REGARD TO ALGED VIOLATION OF
SEC. 5 OF THE FEDERA TRAE COMMISSION ACT

Doclwt 9190. Grnplaint, Jan. 1985-Final Orde, Sept. , 1989

This final order prohibits, among other things, each respondent from discussing,
proposing, setting, or filing any rates for title search and examination servces
through a rating bureau in New Jersey, Pennsylvania, Connecticut, Wisconsin
Arzona and Montana.

Appearances

For the Commission: Michael E. Antalics, James C. Egan, Jr. and
Ann Maleste.

For the respondents: John C. Chritie, Jr. , Bell, Boyd Lloyd
Washington, D.C, Davi M. Foste, FUlbrght Jaworski Washing-
ton, D.C. Robert E. Cooper, Gibson, Dunn Crutcher Los Angeles
Ca. and John F. Graybeal, Adams, McCullough Beard Raleigh

COMPLANT

Pursuant to the provisions of the Federal Trade Commission Act, as
amended (15 U. C. 41 et seq.

), 

and by virtue of the authority vested
in it by said Act, the Federal Trade Commission, having reason to
believe that the respondents named in the caption hereof have violated
the provisions of Section 5 of the Federal Trade Commission Act and
that a proceeding by it in respect thereof would be in the public
interest, hereby issues this complaint, stating its charges as follows:

DEFIITIONS

PARGRAH 1. The following definitions shall apply in this complaint:

Title search and examination seres means all activities
which are designed to identify and describe the ownership of a
particular parcel of real property as well as any other actual or
potential rights to, encumbrances on, or interests in the
property.


