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IN TIlL :YIATTER OF

HA VERHILLS , ET AL.

CONSE:,1T ORDER , ETC. , IN REGARD TO ALLEGED VIOLATlO:\ OF

SEeS. 5 AND 12 OF THE FFOERAL TRADE COMMISSION ACT

Docket C-3:'J22. Complaint , Jan. 1.991-LJecIsi(Ji, .lUll. , 1991

This consent order prohibits , among other things , a California mail order company
and its owners from ! 1aki!1g certain misrepresentations and unsubstantiated
health and safety claims

, j!

the sale of mtif cia! tanning devicE's or any other
device , and from making unsubstantiated fuel economy claims , with respect to
any engine oil additive , automobile gasoline additive, or automobile retrofit
device. Ir, addition , rcspondents wou:d 0e required to dIstribute a copy of the
order to officers. rmpioyccs , and representatives involved in sales OJ' advertising.

Appermmces

For the Commission: Joel C. Winston and C. Lee Peele,'

For the respondents: Cemnlo Joffe, Presidenl San Francisco CA.

CO:"PLAI"T

The Federal Trade Commission, having reason to believe that
Haverhills , a corporation. and Gerardo .Joffe and Priscilla Joffe
individually and as officers of Haverhilis, hereinafter sometimes
referred to as respondents , have violated the provisions of the Fedcral
Trade Commission Act , and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest
alleges:

PAJL\GKAI'H 1, Respondent Haverhills is a California corporation

with its office and principal place of business located at 131 Townsend
Street, San Francisco , California,

Respondents Gerardo Joffe and Priscilla Joffe are officers and
directors of the corporate respondent. They formulate , direct and

control the acts and practices of said corporate respondent. Gerardo
Joffe s and Priscilia Joffe s addresses are the same as that of

respondent Havcrhils.
PAR, 2. Respondents have advertised , offered for saie

distrihuted tanning devices for the artificial tanning of
sold and

humans
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including tabletop units and overhead canopy lamp systems , through
advertising in respondents ' catalog. These tanning devices are
marketed under the trade name Solar Gold Tanners. Solar Gold
Tanners are " devices" within the meaning of that term in Section 12
of the Federal Trade Commission Act.

PAR. 3. Respondents have advertised , offered for sale , sold and

distributed a product known as the Fuel Magnetizer , which product is
advertised as a means of improving fuel economy in automobiles
through advertising in respondents ' catalog. This product is an
automobile retrofit device as " automobile retrofit device" is defined in
Section 511 of the Motor Vehicle Information and Cost Savings Act
15 V. C. 201l.

PAH. 4. Respondents have disseminated or caused to be disseminat-
ed advertisements for Solar Gold Tanners and Fuel Magnetizers.
These advertisements have been disseminated by various means in or
affecting commerce , including catalogs distributed across state lines
for the purpose of inducing purchases of such devices by members of
the public.
PAR. 5. The acts and practices of respondents alleged in this

complaint have been in or affecting commerce , as " commerce " is

defined in the Federal Trade Commission Act.
P AH. 6. Typical of respondents ' advertisements , but not necessarily

all- inclusive thereof, are the attached Exhibits A and B. The aforesaid
advertisements contain the following statements or depictions:

1. "Too much exposure to the sun s rays dries and ages the skin prematurely,

leading La blotches , wrinkles- ever. skin cancer. Solar Gold Home Tanners help to
solve tnat problem. " (Exhibit A)

2. " Sunlight eontains three types of ultraviolet radiation: UVA tans you. eVE tans
but a1so burns. And UVC causes nothing but harm. These units produce 99. 7% eVA
only 0.3% DVB , and no UVC at al!." (Exhibit A)

3. The mode! in the advertisement is shown using the Solar Gold Facia1 Tanner and
Tanning Canopy without wearing proteetivc eye wear. (Exhibit A)

4. " Save up to 25% on your gas mileage with this ingenious device....You jj notice

better gas mileage right away because the Fuel Magnetizer changes the molecular
structure of fuel-negatively charged fuel and oxygen molecules attract for
com bustion efficiency. Your fuel and money savings wi\! pay for the Magnetizer in no
tlme at all." (Exhibit B)

PAR. 7. Through the use of the statements and depictions referred
to in paragraph six , and others in advertisements not specifically set
forth herein , respondents have represented , directly or by implication
that:
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1. Use of the Solar Gold Tanner does not pose a risk of the harmful
side effects associated with exposure to the sun s radiation.

2. Use of the Solar Gold Tanner does not increase the risk of

developing skin cancer.
3. Use of the Solar Gold Tanner does not contribute to skin aging.
4, The sun emits uve radiation that penetrates the earth'

atmosphere and therefore causes the harmful side effects associated
with exposure to the sun s radiation.

5. The Solar Gold Tanner can be used safely without protective
eyewear.

6. Under normal driving conditions , a typical driver can usually
obtain a fuel economy improvement of up to 25% when the Fuel
Magnetizer is installed in his or her automobile.

PAR. 8. In truth and in fact:

J, Use of the Solar Gold Tanner does pose a risk of the harmful side
effects associated with cxposure to the sun s radiation.

2. Use of thc Solar Gold Tanner does increase the risk of developing
skin cancer.

3. Use of the Solar Gold Tanner does contribute to skin aging.

4. While the sun does emit UVC , these rays do not penetrate the
earth' s atmosphere and therefore do not cause the harmful side
effects associated with exposure to the sun s radiation.

5. The Solar Gold Tanner cannot be used safely without protective
eyewear.

6. Under normal conditions , a typical driver cannot usually obtain a
fuel economy improvement of up to 25% when the Fuel Magnetizer is
installed in his or her automobile.

Therefore , the representations set forth in paragraph sevcn were , and
are , false and misleading.

PAR. 9. Through the use of the statements and depictions set forth
in paragraph six, and others not specifically set forth herein
respondents havc represented , directly or by implication , that at the
time respondents made the representations set forth in paragraph
seven , respondents possessed and relied upon a reasonable basis for
said representations.

PAR. 10. In truth and in fact , at thc time respondents made said

statements and depictions , respondents did not possess and rely upon
a reasonable basis for making the representations set forth in
paragraph seven. Therefore , respondents ' representation as set forth
in paragraph nine was , and is , false and misleading.
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PAR. 11. In the advertising and sale of the Solar Gold Tanner

respondents have failed to disclose that the use of the device poses the
risks of skin cancer, skin aging and eye injury, and that the use of the
device without protective eye wear poses a risk of eye damage. These
facts would be material to consumers in their purchase and use of the
Solar Gold Tanner. The failure to disclose these facts , in light of the
representations made as alleged in paragraph six was , and is , a

deceptive act or practice.
PAR. 12. The acts and practices of respondents as alleged in this

complaint constitute unfair or deceptive acts or practices in or

affecting commerce and the dissemination of false advertisements in
violation of Sections 5(a) and 12 of the Federal Trade Commission
Act.

Commissioner Starek was recorded as not participating.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation of
certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Bureau of Consumer Protection
proposed to present to the Commission for its consideration and
which , if issued by the Commission , would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents and counsel for the Commission having thereafter
executed an agreement containing a consent order , an admission by
respondents of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settement purposes only and does not constitute an admission by
respondents that the law has heen violated as alleged in such

complaint, and waivers and other provisions as required by the
Commission s Rules.

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act , and that complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , now in further conformity with the
procedure prescribed in Section 2. 34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Haverhills is a California corporation;

2. The above corporate respondent has its principal office and place
of husiness at 131 Townsend Street , San Francisco , California;

3. Gerardo Joffe and Priscilla Joffe are officers and directors of the
corporate respondent. They formulate , direct and control the acts and
practices of the corporate respondent , including the acts and practices
alleged in this complaint. Their principal office and place of business
are the same as that of the corporation;

4. The aforementioned respondents cooperate and act together in
carrying out the acts and practices alleged in this complaint;
". The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondent , and the proceeding is
in the publiC' interest.
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ORDER

FINITIONS

For the purpose of this order, the following definition shall apply:

Tanning device means any product designed to incorporate one
or more ultraviolet lamps and intended for irradiation of any part of
the living human body by ultraviolet radiation to induce skin tanning.

Health or safety representation means any general or specific
oral or written representation that relates or refers to the mainte-

nance , preservation, or improvement of a consumer s health or

physical safety.

It is OJ'dered That respondent Haverhills, a corporation , its

successors and assigns , and its officers and directors; and Gerardo
Joffc and Priscilla Joffe , individually and as officers of said corpora-
tion , and respondents ' agents , representatives and employees , directly
or through any corporation , subsidiary, division , independent contrac-
tor or other device , in connection with the advertising, offering for
sale, sale or distribution of any tanning device , in or affecting
commerce . as " commerce " is defined in the Fedcral Trade Commis-
sion Act , do forthwith cease and desist from misrepresenting, directly
or by implication , that:

A. Use of any such device does not pose a risk of the harmful side
effects associated with exposure to the sun s radiation;

B. U sr of any such device does not increase the risk of developing

skin cancer;

C. Use of any such device does not contribute to skin aging; and
D. The sun emits uve radiation that penetrates the earth'

atmosphere and therefore causes the harmful side effects associated
with exposure to the sun s radiation.

II.

It is fm' ther ordered That respondent Haverhills , a corporation , its
successors and assigns , and its officers and directors; and Gerardo
Joffe and Priscilla Joffe , individually and as officers of said corpora-
tion , and respondents ' agents , reprcsentatives and employees , directly
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or through any corporation , suhsidiary, division , indcpendent contrac-
tor or other device , in connection with the advertising, offering for
sale, sale or distribution of any tanning device , in or affccting
commerce , as " commerce " is defined in the Federal Trade Commis-
sion Act , do forthwith cease and desist from misrepresenting, directly
or by implication, that use of any such dcvice without protective
eyewear is safe.

Provided lhat for the purposes of this order, any advertisement or
promotional material depicting models using tanning devices without
appropriate protectivc eyewear will be deemed to be a representation
covered by this section, unless the advertisement or promotional

material clearly and conspicuously, and in close proximity to such
depiction , discloses (i) that protcctivc eyewear is needed to prevent
eye injury, and (ii) if such promotional material depicts models
wearing what might appear to be ordinary sunglasses , that ordinary
sunglasses do not offer adequate protection.

It is further ordered That , for one (1) year after thc date of service
of this order , respondent Haverhills , a corporation , its successors and
assigns , and its officers and directors; and Gcrardo Joffe and Priscilla
Joffe , individually and as officers of said corporation , and respondents
agents, representatives and employees , directly or through any
corporation , subsidiary, division, independent contractor or other

device , in conncction with the advertising, offering for sale , sale or

distribution of any tanning device, in or affecting commerce , as

commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from failing to disclose in any advertise-
ment or any other promotional material the following statement:

NOTICE-Read the mandatory FDA warning label found on every
tanning machine for important information on potential eye injury,
skin cancer , skin aging and photosensitivc reactions.

The above-required language shall be included in printed material
printed in a typeface and color that are clear and conspicuous; and

shall be included in any television , radio , film , video tape , or slide

promotional material either orally or visually in a manner designed to
ensure clarity and prominence. Nothing contrary to , inconsistent with
or in mitigation of the above-required statcment shall be used in any
advertising or promotional materials.
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IV.

It is further ordered That, commencing one (1) year after the date
of service of this order, respondent Haverhills , a corporation, its

successors and assigns , and its officers and directors; and Gerardo
Joffe and Priscila Joffe , individually and as officers of said corpora-
tion , and respondents ' agents , representatives and employees , directly
or through any corporation , subsidiary, division , independent contrac-

tor or other device , in connection with the advertising, offering for
sale, sale or distribution of any tanning device , in or affecting

commerce , as " commerce " is defined in the Federal Trade Commis-

sion Act, do forthwith cease and desist from representing, directly or
by implication , that the tanning device is safe or safer than any other
method of tanning, that the device has any health benefit , or that the
device may be safely used without wearing protective eyewear , unless
the following statement is disclosed as specified below:

!\OTICE Read the mandatory FDA warning label found on every
tanning machine for important information on potential eye injury,
skin cancer , skin aging and photosensitive reactions.

The above-required language shall be included in printed material
printed in a typeface and color that are clear and conspicuous; and

shall be included in any television , radio , film , video tape , or slide

promotional material either orally or visually in a manner designed to
ensure clarity and prominence. Nothing contrary to , inconsistent with

or in mitigation of the above- required statement shall be used in any
advertising or promotional materials.

It is further ordered That respondent Haverhills , a corporation , its

successors and assigns , and its officers and directors; and Gerardo

Joffe and Priscilla Joffe , individually and as officers of said corpora-
tion , and respondents ' agents , representatives and employees , directly
or through any corporation , subsidiary, division , independent contrac-

tor or other device , in connection with the advertising, offering for
sale , sale , or distribution of any device , as " device " is defined in the

Federal Trade Commission Act in or affecting commerce, as
commerce " is defined in that Act , do forthwith cease and desist from

making, directly or by implication , any health or safety representa-
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tion , unless , at the time of such representation , respondents possess
and rely upon a reasonable basis for such representation , consisting of
reliable and competent scientific evidence that substantiates such
representation; provided, however that to the extent such evidence

consists of scientific or professional tests , analyses , research , studies
or any other evidence hased on expertise of professionals in the

relevant area, such evidence shall be " competent and reliable " only if
those tests , analyses , research , studies, or other evidence are
conducted and evaluated in an objcctivc manncr by pcrsons qualified
to do so , and using procedures generally accepted in the profession to
yield accurate and reliable results.

VI.

It is furtheT oTdeTed That respondent Haverhills , a corporation , its
successors and assigns , and its officcrs and directors; and Gerardo
Joffe and Priscilla Joffe , individually and as officers of said corpora-
tion , and respondents ' agents , representativcs and employees , dircctly
or through any corporation , subsidiary, division , independent contrac-
tor or other device , in connection with the advertising, offcring for
sale , sale , or distribution of the automobile retrofit dcvicc known as
the Fuel Magnetizer, or any other automobile retrofit device (as

automohile retrofit device " is defined in Section 511 of the :vator
Vehicle Information and Cost Savings Act , 15 L. C. 2011) having

substantially similar propertics , in or affecting commerce as "com-
merce " is defined in the Fcdcral Tradc Commission Act , ceasc and
desist from representing, directly, or by implication . that such retrofit
device will or may result in fuel economy improvement when installed
in an automobile , truck , recreational vehicle , or other motor vehicle.

VII.

It is furtheT onlereri That respondent Haverhills , a corporation , its
successors and assigns , and its officers and direc:ors; and Gerardo
Joffe and Priscilla Joffe , individually and as officers of said corpora-
tion , and respondents ' agents , representatives and employees , directly
or through any corporation , subsidiary, division , independent contrac-
tor or other device , in conneetion with the advertising, offering for
sale . sale , or distribution of any automobile gasoline additive , engine
oil additive, or automobile retrofit device (as " automobile retrofit
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device " is defined in Section 511 of the Motor Vehicle Information and
Cost Savings Act, 15 V. C. 2011), in or affecting commcrce as

commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from representing, directly or by implica-
tion , that such device will or may result in fuel economy improvement
when installed in an automobilc , truck , recreational vehicle , or other
motor vehicle unless , and only to the cxtent , respondents possess and
rely upon a reasonable basis for such representation. This reasonable
basis shall consist of competent and reliable tests, such as:

a. Chassis dynamometer tcsts done according to procedurcs that
simulatc typical urban and highway driving patterns , such as the then
current urban and highway driving test schedules established by thc
Environmental Protection Agency; or

b. Track or road tcsts done according to procedures that simulate

urban and highway driving pattcrns , such as those established by the
Environmental Protection Agency.

competent and reliable test means one conducted and evaluated in
an objcctive manner hy persons qualified to do so using procedures
generally accepted in the profession to yield accurate and reliable
results.

Respondents shall , when using the rcsults of any tests required by
this part, clearly and conspicuously disclose the limitations upon the
applicability of the results to any automobile , truck . recreational

vehicle , or othcr motor vehiclc. Where the results of such tests are
used in connection with a rcprcsentation of fuel economy improvcment
expressed in miles per gallon (or liter), miles pcr tankful , or
percentage , or whcre the representation of the benefit is expressed as
a monetary saving in dollars or percentages , all advertising and othcr
salcs promotional materials that contain the representation must also
clearly and conspicuously disclose the following disclaimer: " RE-
MINDER: Your actual saving may vary. It depends on the kind of
driving you do , how you drive and the condition of your car.

VII

It is fitrther ordered That rcspondents shall distribute a copy of
this order to each current officer , cmployee , agent and/or represcnta-
tive having sales , advertising or promotional responsibilitics with
respect to the subjcct matter of this order and shall obtain from each
such person a signcd stat.ement acknowledging receipt of the order.
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IX.

It ,:s further ordered That for three (3) years from the date of the
last dissemination of each representation which is subject to this
order, rcspondents and their successors and assigns shall maintain
and upon request make available to the Federal Trade Commission for
inspection and copying:

a. All materials relied upon to substantiate any representation
covered by this order; and

b. All test reports, studies , surveys, or other materials in its

possession or control that contradict , qualify, or call into question such
representation or thc basis upon which respondent relied for such
representation , including complaints from consumers.

It is further ordered That rcspondents and their successors and

assigns shall notify the Commission at least thirty (30) days prior to
any proposed change in the corporatc respondent such as dissolution
assignment or salc resulting in the emergence of a successor
corporation , thc creation or dissolution of subsidiaries , or any other
change in the corporation which may affect compliance obligations
arising under this order. Respondents shall require, as a condition
precedent to the closing of any sale or other disposition of all or a

substantial part of their assets , that the acquiring party file with the
Commission , prior to the closing of such sale or other disposition , a

written agreement to be bound by the provisions of thc order.

XI.

It is further orrlered That for a period of ten (10) years from the
date of service of this ordcr , each of the individual respondents named
herein shall promptly notify the Commission in thc event of the
discontinuancc of his/her present business or employment and of each
affiliation with a new husiness or employment. Each such notice shall
include the individual rcspondent's new business address and a
statement of the nature of the business or employment in which said
respondent is newly engaged as well as description of said

respondent' s duties and rcsponsibilities in connection with the
business or employment. The expiration of the notice provision of this
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paragraph shall not affect any other obligation ansmg under this
order.

XII.

It is further ordered That respondents shall , within sixty (60) days
after service of this order upon it, and at such other times as the
Commission may require , file with thc Commission a report, in
writing, setting forth in detail the manncr and form in which they
have complied with this order.

Commissioner Starck was recorded as not participating.
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IN THE MATTER OF

:IILES INC.

CONSENT ORDER, ETC. , I:- REGARD TO ALLEGED VIOLATIO:- OF

SEeS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3828. C01npla'int , Jan. 1991-Decision, Jan. , 1991

This consent order prohibits , among other things, an Indiana corporation from
making any benefit claims relating to the consumption of any vitamin or mineral
supplement , and from making any representation concerning the need for , or
benefit from , consumption of any One- Day vitamin product , unless respondent

possesses competent and reliable scientific evidence to substantiate the represen-
tation.

Appearances

For the Commission: Brinley H. Williams and Mark D. Kindt.

For the respondent: James M. Johnstone
Washington , D. C. and Brian S. Schuster

Wiley, Rein Felding,
Elkhart, I!\.

COMPLAI

The Federal Trade Commission , having reason to believe that Miles
Inc. , a corporation (" respondent" ), has violated the provisions of the
Federal Trade Commission Act , and it appearing to the Commission
that a proceeding by it in respect thereof would be in the public
interest, alleges:

PARAGRAPH I. Respondent is an Indiana corporation , with its office
or principal place of business located at 1127 Myrtle Street , Elkhart
Indiana.

PAR. 2. Respondent has advertised, offered for sale , sold or

distributed vitamin and mineral supplements , including One- Day
Maximum Formula, One- Day Stressgard, One- Day Essential
One- Day Plus Extra C , and One- Day Within (hereinafter referred
to collectively as "One- Day
PAR. 3. The acts and practices of respondent alleged in this

complaint have been in or affecting commerce.

PAR. 4. Respondent has disseminated or caused to be disseminated
advertisements for One- Day, a product subject to the provisions of


