606 FEDERAL TRADE COMMISSION DECISIONS
Complaint 116 ET.C.

IN THE MATTER OF

SHARPER IMAGE CORPORATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3443. Complaint, June 28, 1993--Decision, June 28, 1993

This consent order prohibits, among other things, a San Francisco-based retail
chain and mail order company and its president from making false or
unsubstantiated advertising claims for a telephone tap detector (Tap Detector
V), an exercise device (Chest Maximizer), and an anti-fatigue nutritional
supplement (Essential Factors) or similar products.

Appearances

For the Commission: C. Steven Baker and Alan E. Krause.
For the respondents: Vincent A. Ruiz, Gutierrez & Associates,
San Francisco, CA.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Sharper Image Corporation, a corporation, and Richard Thalheimer,
individually and as an officer of said corporation ("respondents"),
have violated the provisions of the Federal Trade Commission Act,
and it appearing to the Commission that a proceeding by it in respect
thereof would be in the public interest, alleges:

PARAGRAPH 1. Respondent Sharper Image Corporation is a
Delaware corporation, with its office and principal place of business
located at 650 Davis Street, San Francisco, California.

Respondent Richard Thalheimer is an officer and director of the
corporate respondent. Individually or in concert with others, he
formulates, directs and controls the acts and practices of the corpo-
rate respondent, including the acts and practices alleged in this
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complaint. His principal office or place of business is the same as
that of the corporate respondent.

PAR. 2. Respondents have advertised, offered for sale, sold and
distributed a product known as the Tap Detector V (previously
known as the "Privacy Protector"), which product is advertised as a
means of determining whether there is a tap on a telephone.

PAR. 3. Respondents have advertised, offered for sale, sold and
distributed a product known as a Chest Maximizer, which product
is advertised as a means of enhancing the effects of regular push-ups
off the floor.

PAR. 4. Respondents have advertised, offered for sale, sold and
distributed a product known as Essential Factors, which product is
advertised as an anti-fatigue nutritional supplement. Essential
Factors is a "food" or "drug" within the meaning of Sections 12 and
15 of the Federal Trade Commission Act.

PAR. 5. The acts and practices of respondents alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 6. Respondents have disseminated or caused to be dissemi-
nated advertisements for the Tap Detector V (previously known as
the "Privacy Protector"), Chest Maximizer and Essential Factors,
including, but not necessarily limited to, the attached Exhibits A-D.
These advertisements contain the following statements:

1. "[The Tap Detector V's] Advanced circuitry even blocks extension phones
from interfering with facsimile or computer modem transmissions.” (Ex-
hibit A)

2. "[TheTap Detector V is] FCC-approved.” (Exhibit A)

3. "If you hired a detective agency to find a tap on your phone, that single
service would cost about $300. But you can guard the privacy of your line
even more effectively with the Privacy Protector™ -- for just $59." (Exhibit
B)

4. *“[The Chest Maximizer's] deep push-ups give you three times the results in
fewer reps. . . .” (Exhibit C)

5. “Can you really get extra energy from a vitamin? This US-patented formula
says yes. Oxy-Energizer™ is the first nutritional supplement ever to be
granted a US patent. Supported by over 300 independent clinical trials, this
anti-fatigue formula consistently demonstrates increases in stamina, endur-



608 FEDERAL TRADE COMMISSION DECISIONS

Complaint 116 FT.C.

ance, recovery time, and cardiovascular function -- results that simply can't
be duplicated by any other nutritional supplement.” (Exhibit D)

6. "The proof of patent #3,009,858. Oxy-Energizer contains a trade-secret blend
of potassium, magnesium, and aspartic acid. People who take the formula
feel more energetic throughout the day, especially at normal tired periods in
midafternoon and early morning. Double-blind swimming, running, and
aerobics studies consistently show improvements in stamina and endurance
for subjects who regularly take the active ingredients in Oxy-Energizer.
Taken daily, the formula can help you accomplish more at the office because
you're not fighting tiredness. After work, you have more energy to enjoy
sports or a late evening out. You may even feel less need for sleep (most test
subjects do)." (Exhibit D)

PAR. 7. Through the use of the statements contained in the
advertisements referred to in paragraph six, including but not neces-
sarily limited to the advertisements attached as Exhibits A, B and D,
respondents have represented, directly or by implication, that:

1. When the Tap Detector V is operational on a phone it pre-
vents any extension phone from interfering with a data transmission
on any other phone.

2. The Privacy Protector is more effective in detecting taps on
a phone line than an inspection of the phone system by a detective.

3. The FCC has approved the Tap Detector V as effective.

4. The United States Government has accepted the active
ingredient in Essential Factors as effective for relieving fatigue and
providing extra energy.

PAR. 8. In truth and in fact:

1. When the Tap Detector V is operational on a phone it does
not prevent any extension phone from interfering with a data trans-
mission on any other phone.

2. The Privacy Protector is not more effective in detecting taps
on a phone line than an inspection of the phone system by a
detective.

3. The FCC has not approved the Tap Detector V as effective.
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4. The United States Government has not accepted the active
ingredient in Essential Factors to be effective for relieving fatigue
and providing extra energy.

Therefore, the representations set forth in paragraph seven were,
and are, false and misleading.

PAR. 9. Through the use of the statements contained in the
advertisements referred to in paragraph six, including but not neces-
sarily limited to the advertisement attached as Exhibit C, respon-
dents have represented, directly or by implication, that the use of the
Chest Maximizer will produce three times the results that a person
would get by doing fewer regular push-ups off the floor.

PAR. 10. Through the use of the statements contained in the
advertisements referred to in paragraph six, including but not
necessarily limited to the advertisements attached as Exhibits A-D,
respondents have represented, directly or by implication, that at the
time they made the representations set forth in paragraphs seven and
nine, respondents possessed and relied upon a reasonable basis that
substantiated such representations.

PAR. 11. In truth and in fact, at the time they made the repre-
sentations set forth in paragraphs seven and nine, respondents did
not possess and rely upon a reasonable basis that substantiated such
representations. Therefore, the representation set forth in paragraph
ten was, and is, false and misleading.

PAR. 12. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices and the
making of false advertisements in or affecting commerce in violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondents named in the caption
hereof, and the respondents having been furnished thereafter with a
copy of a draft of complaint which the Chicago Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission would charge respondents with
violation of the Federal Trade Commission Act; and

The respondents, their attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondents of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondents that the law has been
violated as alleged in such complaint, and waivers and other provi-
sions as required by the Commission's rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondents
have violated the said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the
public record for a period of sixty (60) days, now in further con-
formity with the procedures prescribed in Section 2.34 of its Rules,
the Commission hereby makes the following jurisdictional findings
and enters the following order:

1. Respondent Sharper Image Corporation, is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place of
business at 650 Davis Street, San Francisco, California.

Respondent Richard Thalheimer is an officer of said corporation.
He formulates, directs and controls the policies, acts and practices
of said corporation, and his principal office and place of business is
located at the above stated address.
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2. The acts and practices of the respondents alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in the Federal Trade Commission Act.

3. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondents, and the pro-
ceeding is in the public interest.

ORDER

It is ordered, That respondents Sharper Image Corporation, a
corporation, its successors and assigns, and its officers and directors;
and Richard Thalheimer, individually and as an officer and director
of said corporation, and respondents' agents, representatives and
employees, directly or through any corporation, subsidiary, division,
or other device, in connection with the advertising, offering for sale,
sale, or distribution of the Tap Detector V (previously known as the
"Privacy Protector"), or any substantially similar product, in or af-
fecting commerce, as "commerce" is defined in the Federal Trade
Commission Act, do forthwith cease and desist from representing,
in any manner, directly or by implication, that:

A. Any such product will prevent any extension telephone from
interfering with a data transmission on any other phone; or

B. Any such product is more effective in detecting taps on a
telephone line than an inspection of the phone system by a detective.

It is further ordered, That respondents Sharper Image Corpora-
tion, a corporation, its successors and assigns, and its officers and
directors; and Richard Thalheimer, individually and as an officer
and director of said corporation, and respondents' agents, representa-
tives and employees, directly or through any corporation, subsidiary,
division, or other device, in connection with the advertising, offering
for sale, sale, or distribution of the Chest Maximizer, or any exercise
product, in or affecting commerce, as "commerce" is defined in the
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Federal Trade Commission Act, do forthwith cease and desist from
representing, in any manner, directly or by implication, that:

A. The use of the Chest Maximizer will produce three times the
results that a person would get by doing fewer regular push ups off
the floor; or

B. Such product can achieve any result superior or comparable
to that achieved with any other product or exercise;

unless, at the time of making such representation, respondents
possess and rely upon competent and reliable scientific evidence that
substantiates the representation. For purposes of this order, "com-
petent and reliable scientific evidence" shall mean tests, analyses,
research, studies or other evidence based on the expertise of profes-
sionals in the relevant area, that has been conducted and evaluated
in an objective manner by persons qualified to do so, using proce-
dures generally accepted in the profession to yield accurate and
reliable results.

II1.

It is further ordered, That respondents Sharper Image Corpora-
tion, a corporation, its successors and assigns, and its officers and
directors; and Richard Thalheimer, individually and as an officer
and director of said corporation, and respondents’ agents, representa-
tives and employees, directly or through any corporation, subsidiary,
division, or other device, in connection with the advertising, offering
for sale, sale or distribution of any product in or affecting commerce,
as "commerce" is defined in the Federal Trade Commission Act, do
forthwith cease and desist from misrepresenting, in any manner,
directly or by implication, that:

A. The FCC has approved the Tap Detector as effective;

B. Essential Factors with Oxy-Energizer has been accepted by
the United States Government, or any agency or division thereof, as
effective for relieving fatigue or providing extra energy; or
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C. Any such product has been accepted or approved by the
United States Government, or any agency or division thereof, as
effective.

IV.

It is further ordered, That for five (5) years after the date of the
last dissemination of any representations covered by this order,
respondents, or their successors and assigns, shall maintain in
written form and upon request make available to the Federal Trade
Commission for inspection and copying:

A. All materials which come into their possession from a vendor
or any other source and that were relied upon in disseminating such
representation; and

B. All materials, tests, reports, studies, surveys, demonstrations
or other evidence which come into their possession or control from
a vendor or any other source that contradict, qualify, or call into
question such representation, or the basis relied upon for such
representation, including complaints from consumers.

V.

It is further ordered, That respondents shall, within thirty (30)
days after the date of service upon them of this order, and for three
(3) years thereafter, distribute a copy of this order to each current
and future officer, employee, agent and/or representative engaged in
the preparation or placement of advertising or other promotional
materials covered by this order and shall obtain from each such
person a signed statement acknowledging receipt of the order.

VL

It is further ordered, That respondents and their successors and
assigns shall notify the Commission at least thirty (30) days prior to
any proposed change in the corporate respondent such as dissolu-
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tion, assignment or sale resulting in the emergence of a successor
corporation, the creation or dissolution of subsidiaries, or any other
change in the corporation which may affect compliance obligations
arising under this order and that respondents shall require, as a
condition precedent to the closing of any sale or other disposition of
all or substantial part of their assets, that the acquiring party file with
the Commission, prior to the closing of such sale or other disposi-
tion, a written agreement to be bound by the provisions of the order.

VII.

It is further ordered, That for a period of five (5) years from the
date of service of this order, the individual respondent named herein
shall promptly notify the Commission in the event of the discontinu-
ance of his present business or employment and of each affiliation
with a new business or employment which involves the retail sale of
consumer products through mail order catalogs, each such notice to
include the individual respondent's new business address and a
statement of the nature of the business or employment in which said
respondent is newly engaged as well as a description of said respon-
dent's duties and responsibilities in connection with the business or
employment.

VIIL

It is further ordered, That respondents shall, within sixty (60)
days after service upon them of this order, and at such other times
as the Commission may require, file with the Commission a report,
in writing, setting forth in detail the manner and form in which they
have complied with the requirements of this order.
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IN THE MATTER OF

THE RIGHT START, INC,, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3444. Complaint, June 30, 1993--Decision, June 30, 1993

This consent order prohibits, among other things, a California-based mail-order
company, and its president, from making false and unsubstantiated advertising
claims regarding the "Air Purifier,” a small electric air filter, and the "Travel
Tray," a foam board tray that is used to hold children's snacks and toys when
they are riding in an automobile. The respondents are prohibited from
representing that the use of any air filtering device can reduce the risk, allevi-
ate, prevent, or cure respiratory problems, unless the representations are sub-
stantiated by competent and reliable scientific evidence. In addition, the
company is prohibited from representing that any product it sells has been
approved or endorsed, unless the endorsement is supported by an objective
test conducted by qualified persons.

Appearances

For the Commission; C. Steven Baker and Catherine R. Fuller.
For the respondents: John Rawls, Blanc, Williams, Johnston &
Kronstadt, Los Angeles, CA.

COMPLAINT

The Federal Trade Commission, having reason to believe that
The Right Start, Inc. ("Right Start"), a corporation, and Stanley M.
Fridstein, individually and as an officer of said corporation (“respon-
dents"), have violated the provisions of the Federal Trade Commus-
sion Act, and it appearing to the Commission that a proceeding by
it in respect thereof would be in the public interest, alleges:

PARAGRAPH 1. Respondent Right Start is a California corpo-
ration, with its principal office or place of business located at 5334
Sterling Center Drive, Thousand Oaks, California.



