670 FEDERAL TRADE COMMISSION DECISIONS

Complaint 116 F.T.C.

IN THE MATTER OF

UNITED WEIGHT CONTROL CORP.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docker C-3448. Complaint, July 2, 1993--Decision, July 2, 1993

This consent order prohibits, among other things, a New York-based marketer of
very-low-calorie diet programs (rapid weight loss, modified fasting diets of
800 or fewer calories per day) from making false or unsubstantiated claims
about health risks, tests, effectiveness compared to any other diet program,
weight loss, or weight loss maintenance; and requires certain disclosures in
conjunction with safety and weight loss maintenance claims.

Appearances

For the Commission: Michael J. Bloom and Alice Au.
For the respondent: Nancy L. Buc, Weil, Gotshal & Manges,
Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that
United Weight Control Corp., a corporation (hereinafter “UWCC”
or “respondent”), has violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
alleges:

PARAGRAPH 1. Respondent United Weight Control Corp. is
a Delaware corporation, with its corporate offices at 226 East 54
Street, New York, New York.

PAR. 2. Respondent is engaged, and has been engaged, in the
sale and offering for sale of physician-supervised diet programs to
the public in joint ventures with hospitals. During the weight loss
phase, respondent puts some of its patients on a very-low-calorie
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diet (“VLCD”). VLCDs are rapid weight-loss, modified fasting
diets of 800 calories or less per day requiring medical supervision.
The UWCC diet programs include “foods” or “drugs” within the
meaning of Section 12 of the Federal Trade Commission Act, 15
U.S.C. 52

PAR. 3. Respondent has created and placed advertisements in
various periodicals that are in general circulation to the public to
promote its diet programs to prospective patients. Respondent has
disseminated or has caused to be disseminated advertisements for its
diet programs, including, but not necessarily limited to, the exhibits
entitled “YOU’VE WON A LOT OF BATTLES BUT YOU’VE
NEVER WON THE WAR” and “MOST PEOPLE WHO LOSE
WEIGHT GAIN IT BACK. BE THE PERSON WHO DOESN’T,”
attached hereto as Exhibits A-1 and A-8. Respondent further
advertises its diet programs to the public by means of promotional
articles which it provides to prospective patients. Respondent has
disseminated or has caused to be disseminated promotional materials
for its diet programs, including, but not necessarily limited to, the
exhibit entitled, “IS PERMANENT WEIGHT LOSS JUST A
DREAM TO YOU?,” attached hereto as Exhibit B-1. Finally,
respondent promotes its diet program to the public by means of
orientation sessions for prospective patients.

PAR. 4. The acts and practices of respondent alleged in this
complaint are, and have been, in or affecting commerce, as “com-
merce” is defined in the Federal Trade Commission Act.

SAFETY CLAIMS

PAR. 5. Respondent’s advertising contains the following
statements:

(a) “The Permanence Program delivers medically-proven safe, healthy weight
loss and long-term weight control.” (Exhibit A-1)

(b) “This is the first individualized, completely safe, medically-monitored
nutrition education, behavior modification and physical exercise regimen.” (Exhibit
A-1)

(¢) “For medically-proven safe weight control, CALL: 1-800-765-7475 OR:
1-212-697-8922.” (Exhibit A-1)
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(d) “The Program is advanced, medically-proven safe and long-term effective.”
(Exhibit A-2)

(e) “Experts from America’s premier University Medical Centers have joined
to develop the first program that would safely and effectively address the nation's
obesity problems.” (Exhibit A-3)

(f) “During the rapid fat loss phase, you will consume the nutritionally complete
UWCC formula diet, individually prescribed for you by the program physician to
permit you to continue to lose weight of high quality while being assured of the
utmost safety.” (Exhibit B-1 p. 5)

PAR. 6. By and through the use of the statements set forth in
paragraph five, and other statements not specifically set forth herein
of similar import and meaning, respondent represents, and has
represented, directly or by implication, that the UWCC diet pro-
grams are unqualifiedly free of health risks. Respondent has failed
to disclose that physician supervision is required to minimize the
potential risk to patients of the development of health complications
on very-low-calorie diets. In light of respondent's representation
that UWCC diet programs are unqualifiedly free of health risks, the
disclosure as to the requirement for medical supervision is neces-
sary. Therefore, in light of respondent's failure to disclose, said
representation was and is misleading.

PAR. 7. By and through the use of the statements set forth in
subparagraphs (a), (c), and (d) of paragraph five, and other state-
ments not specifically set forth herein of similar import and mean-
ing, respondent represents, and has represented directly or by
implication, that competent and reliable scientific evidence have
proven that UWCC diet programs are unqualifiedly free of health
risks.

PAR. 8. In truth and in fact, competent and reliable scientific
evidence have not proven that the UWCC diet programs are unquali-
fiedly free of health risks. Therefore, the representation set forth in
paragraph seven was and is false and misleading.

MAINTENANCE CLAIMS

PAR. 9. Respondent's advertising contains the following
statements:
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(a) “FINALLY, A WEIGHT LOSS PROGRAM THAT WORKS EVEN AFTER
YOU GO OFF IT.” (Exhibit A-4) '

(b) “You can jump from one fad diet to the other or you can lose weight once.
And forever.” (Exhibit A-5)

() “You will lose weight quickly, safely, intelligently. More importantly, you’ll
keep it off.” (Exhibit A-5)

(d) “It’s a fact. Permanence Program research shows that patients who partici-
pate in the weight loss and maintenance program lose weight quickly and safely.
More importantly, they keep it off.” (Exhibit A-6)

(e) “With The Permanence Program, sustained weight loss, with lasting health
benefits, is patient proven.” (Exhibit A-1)

(f) “Proven long-term weight loss success.” (Exhibit B-1 p.6)

PAR. 10. By and through the use of the statements referred to
in paragraph nine, and others not specifically set forth herein of
similar import and meaning, respondent represents, and has repre-
sented, directly or by implication, that:

(a) The UWCC diet programs are successful long-term or perma-
nent treatments for obesity; and

(b) The typical UWCC patient is successful in maintaining
achieved weight loss.

PAR. 11. By and through the statements and representations
referred to in paragraphs nine and ten, respondent represents, and
has represented, directly or by implication, that at the time respon-
dent made those representations, respondent possessed and relied
upon a reasonable basis for those representations.

PAR. 12. In truth and in fact, at the time respondent made the
statements and representations referred to in paragraphs nine and
ten, respondent did not possess and rely upon a reasonable basis for
making those representations. Therefore, the representation as set
forth in paragraph eleven was and is false and misleading.

PAR. 13. By and through the use of the statements set forth in
subparagraphs (d), (e), and (f) of paragraph nine, and other state-
ments not specifically set forth herein of similar import and mean-
ing, respondent represents, and has represented, directly or by impli-
cation, that competent and reliable scientific evidence have proven
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that UWCC diet programs are successful long-term or permanent
treatments for obesity.

PAR. 14. In truth and in fact, competent and reliable scientific
evidence have not proven that the UWCC diet programs are
successful long-term or permanent treatments for obesity. There-
fore, the representation set forth in paragraph thirteen was and is
false and misleading.

COMPARATIVE PROGRAM CLAIMS

PAR. 15. Respondents advertising contains the following state-
ments:

(a) “The Risk Reduction Program is the only weight control program developed
to reduce the high incidence of heart attacks and other serious health problems among
abdominally obese men.” (Exhibit A-7)

(b) “FINALLY, A WEIGHT LOSS PROGRAM THAT WORKS EVEN AFTER
YOU GO, OFF IT.” (Exhibit A-4)

(c) “Most diets turn you into a yo-yo. Your weight goes down and up. The
Permanence Program is different. . . . this may well be the most effective, most
lasting, most medically sound weight loss program ever created.” (Exhibit A-9)

(d) “The Permanence Program differs from other weight loss programs in many
critical ways.”

DIFFERENCE #1 PRESTIGIOUS TEACHING HOSPITAL AFFILIATIONS.
The Permanence Program is the unique weight control program . . .

DIFFERENCE #2 COMPLETE MEDICAL SUPERVISION. Unlike other
weight loss regimens, The Permanence Program is doctor-directed and

monitored. . . .

DIFFERENCE #4 PROVEN LONG-TERM EFFECTIVENESS. It is no longer
inevitable that you will gain back the weight you lose. You can join the many
people who are successfully keeping it off with The Permanence Program.
[INCLUDES THE CHART OF PP RESULTS OF SUSTAINED WEIGHT
LOSS OVER A PERIOD OF 18 MONTHS, WITH AVERAGE WEIGHT LOSS
OF 46.5 POUNDS & AVERAGE WEIGHT GAIN OF 4.5 POUNDS OVER 12
MONTHS.] (Exhibit A-8)

(e) “This is the first individualized, completely safe, medically-monitored nutri-
tion education, behavior modification and physical exercise regimen. This unique and
scientifically advanced program is affiliated with several of America’s most prestig-
ious private university teaching hospitals, as well as leading experts in obesity. . . .
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With other diets and weight control programs, most people never really lose the
weight. They just sort of misplace it for awhile. With the Permanence Program, the
weight can be gone once and forever.” (Exhibit A-1)

(f) “[The Permanence Program] has provided thousands of patients who have
been unsuccessful with other diet regimens with the opportunity to finally lose weight
safely and rapidly, and keep it off.” (Exhibit A-8)

PAR. 16. By and through the use of the statements set forth in
paragraph fifteen, and others not specifically set forth herein of
similar import and meaning, respondent represents, and has repre-
sented, directly or by implication, that respondent’s diet programs
are unique or superior to other diet programs in design and/or effec-
tiveness in promoting weight loss or weight loss maintenance.

PAR. 17. By and through the statements and representations
referred to in paragraphs fifteen and sixteen, and others not specifi-
cally set forth herein of similar import and meaning, respondent
represents, and has represented, directly or by implication, that at the
time respondent made those representations, respondent possessed
and relied upon a reasonable basis for those representations.

PAR. 18. In truth and in fact, at the time respondent made the
statements and representations referred to in paragraphs fifteen and
sixteen, respondent did not possess and rely upon a reasonable basis
for making those representations. Therefore, the representation as
set forth in paragraph seventeen was and is false and misleading.

PAR. 19. The acts and practices of respondent alleged in this
complaint constitute unfair or deceptive acts or practices in or affect-
ing commerce and “false advertisements” in violation of Sections
5(a) and 12 of the Federal Trade Commission Act, 15 U.S.C. 45(a)
and 52.
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EXHIBIT A-1
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Two recent medicai news reports signifi-
cantly alfect your life.

1. A study of 115,854 women (ages 30-
55) reported in the prestigious New Eng.
land Journal of Metﬁdne indicates that
being even slightly overweight significantly
raises the risk of heart disease. The study
also shows that women who carry 30%
more wcfht than the ideal triple their risk
of heart disease. In an accompanying edito-
rial, Theodore B. Van lallie, M.D., of St.

: % Luke'=Roosevelt

‘@HedlthGains' Hosg"a! Center, in
HNTRRIESE  New York writes
BLOD PRESSURE . . . any remain-

DOWNI98% ing belief that some
o oL degree of o!!;rsily in
women is safe is
TRIGLYGRIDE | likely to be replaced
CHISE by dec%‘ooncern."
DOWN 24% 2. Thereis now
alot of debate about

the effectiveness of many diet plans and
weight approaches. In light of this publicity,
experts agree Lhat a physician-supervised,
medically directed program with long-term
nutntion education, behavior modilication
and exercise counselling is moat eflective.

You must lose the weight. And you must
keep it off. But how do you deal with this
new information?

The Permanence Program is the
fessional, doctor-supervised wcigth:e
The P
e Program is advanced, medically-
roven safe and long-term effective. It is
individualized, doctor-directed, and metabol-
ically designed for fat loss, not muscle loss.
T{w includes nutrition educa-
tion, long-term behavior modificati
exercise counseling. A team of doctors, exer-

cise physiologists and registered dietitians
starts with you and stays with you.
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weight loss: [
465 |2
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12 months: only 4.5 pounds.®®

For most patients, medical treatment is
insurance company-covered.

Obesity causes heart disease. Heart dis-
ease kills. Enroll in the professional weight
control program that oﬁers you an oppor-

tunity 10 lose weight safely and rapidly, and
keep it off.

JorN THE PERMANENCE PROGRAM

"™ W INTHROP UNIVERSITY HOSPITAL
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This may well be the most medialt.y .

.sound weight loss program ever cre-
. ated, developed in affiliation with the
esteemed St Luke's-Roosevelt Hospi-
‘tal Center
With it, you will lose weight quickly

' safely intelligently And. if you aghere

to-our-program, you will keep it offt.
FREE CONSULTATION

\Visit one of our offices and see how

_our health care professnona!s' test and
"'momtor each individual.

* Learn-how they individualize your
-weight loss program. Each week in
fact, they customize the amount of
-formula diet prescribed for you—and
then gradually introduce you to a
‘nutritionally sound wexghl mainte-
nance diet

Listen to us explain why our pro-
.gram concentrates on the quality of
weight you lose, ensuring you lose’
mostly fat, not lean tissue.

And. let us show you how the qual-
ity of the education and related
behavior modification we provide will
help you keep off the weight ypu lose.

" MEDICAL INSURANCE COVERA(

'n most cases you will find that our

" program will qualify under your medi-

cal insurance.

477 POUNDS’
AVERAGE
WEIGHT LOSS

ONLY5.7"
POUNDS
REGAINED!

This graph encompasses sl current patients who
harve been through our weight loss program, and
have pesticipated in our maintenance program
for at beast lowt months. Program patients have
kost 17-134 pounds. Average time in our mainte-
; hance program is 9.3 weeks.

That's because we're not a fad diet.
not merely a formula diet given with-
out proper medical supervision. This
is-a serious, prolessionally supervised
program that has worked for thou-
sands of others. -

Our program’s patients have experi-
enced significant improvement in their
blood pressure. cholesterol, triglycer-
ide and glucose levels.

CALL
Call today. Schedule an appoint-
ment for a ree consultation..

THE PERMANENCE PROGRAM

NOW"OPEN IN BROOKLYN: 718-358-8922

FrOM UNITED WEIGHT CONTROL

INAHUATON WATHSTLUKE S ROUBEVLLY He b L Comex

MANHATTAN: 212-956-8922

)
NASSAU: $16-742-8922

."""‘“,‘."""“"‘ fland Colepr HOMGRA
"' _SUFFOLK: 516-366-0200

5 A0 Wil K Luke b-E00arven HOMMM (e I ANADN Wik WINIVCD Liwariey Masons!
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i M Yord Morion K Marwel WD PC b Mew lerver West Erses Heakh Servacer. PA

ESSEX COUNTY NEW |ERSEY: 201-228-2338
Poagual Casar
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You can jump from one
fad diet tp the other or you
can lose weight once. And
forever

The Permanence Program,
developed in affliation with
the esteemed St. Luke's-
Roosevelt Hospital Center
may well be the most medi-
cally sound weight loss pro-
gram ever created.

You will lose weight quickly, [

salely intelligently More
importantly you'll keep it off.
Our individually prescribed
weight loss and nutritionally
sound weight maintenance
programs are led by a highly
qualified team of doctors.
registered dietitians and
exercise physiologists

THE PERMANENCE PROGRAM"

From UNITED WRICHT CONTROL.
In AFHATION WIS T Luars RouseviLs | wsena Canten

AT NEARBY CONVENIENT LOCAL OFFICES
SUFFOLK: 516-366-0200

NASSAU: $16-142-8922
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ESSEX COUNTY NEW JERSEY: 201-228-2388 NOW OPEN IN BROOKLYN: 718-858-8922

A recent study indicates
that patients who remain in
the program lose an average
of 473 pounds (from 17 to
134 pounds). They lose
mostly fat, not lean tissue.
Their blood peessure. choles-
(erol, glucose and trigiyceride
levels also improve.

Most patients are even
reimbursed by their health
insurance.

The Permancnce Program
has worked for thousands. It
can work fof you too.

Call today lor your ree
consultation at one of our
conveniently located out-
patient oftices. Convenient
oltice hours available to meet
your busy scheduie.

MANHATTAN: 212-956-8922 -
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; DIFFERENCE 82 AND METABOLIC
¥  COMPLETEMEDICALSUPERVISION.  The Risk Reduction is the
around your hips, The Risk Roduction Progrem is doctor control approach that doesn't force the
P directed snd monitored. A team of doctors, saroe standardived diet prescription on
. registered dictitiens and exercise physiolo  every pationt kt inen that
- s starts with you and stays with you patient han Kfestyle and metabobie charso-
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m ohuzh::h £ 10 strip off twenty to thirty pounds of fat Join the many men who have sucoms-
Wang imporuant fearurcs make it the 17 145 12 wocks. Improvement occurs fully urlizd The Risk Rechuction Program
oaly program of its kind, quickly. Patients experience 0 markedly reduce the risk of heart sttack.
’D'lm°" ENGE 01 lowering of blood pressure and cholesterol, by loting abdominal {at quicky. For st

PRESTICIOUS TEACHING HOSPITAL
AFFILIATIONS.

The Risk Reduction Program is the
anwus peudently rapid and <1 was (o et

triglyceride and glucose levels. An impor-

tant point is that you need not go through
this program more than once. You learn

how 10 keep the weaght off 30 beahth bene-
fite can lemvvme permanent.

Exhibit aA-7

patients, mnedical trestment is insurance
company covered.

CALL FOR A FREE CONSULTATION.
1800-765-RISK or 2126078922
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the New York Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the signing
of said agreement is for settlement purposes only and does not
constitute an admission by respondent that the law has been violated
as alleged in such complaint, and waivers and other provisions as
required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent United Weight Control Corp., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal place of
business at 226 East 54 Street, New York, New York.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and the respondent, and the proceeding is
in the public interest.
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ORDER

DEFINITIONS

A. For purposes of the order, “competent and reliable scientific
evidence” shall mean those tests, analyses, research, studies, or other
evidence conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
relevant profession or science to yield accurate and reliable results.

L.

It is ordered, That respondent United Weight Control Corp., a
corporation, its successors and assigns, officers, representatives,
agents, and employees, directly or through any corporation, subsidi-
ary, division or other device, in connection with the advertising,
promotion, offering for sale, or sale of any weight loss or weight
control product, service, or program in or affecting commerce, as
“commerce” is defined in the Federal Trade Commission Act, do
forthwith cease and desist from:

A. Making any representation, directly or by implication,
regarding the safety of any very-low-calorie diet (“VLCD”) program
(providing 800 calories or less per day), unless respondent clearly
and prominently discloses in close proximity to any such representa-
tion that physician monitoring is required to minimize the potential
for health risks, or otherwise misrepresenting any health risk of the
program.

B. Misrepresenting, directly or by implication, the likelihood
that patients in respondent’s diet program(s) will regain all or any
portion of lost weight.

C. Making any representation, directly or by implication, about
the success of patients of any diet program in achieving or maintain-
ing weight loss or weight control, unless, at the time of making such
representation, respondent possesses and relies upon a reasonable
basis consisting of competent and reliable scientific evidence sub-
stantiating the representation; provided, however, that for any repre-
sentation that:



UNITED WEIGHT CONTROL CORP. 697

670 Decision and Order

1) Any weight loss achieved or maintained through any diet
program is typical or representative of all or any subset of patients
in the program, said evidence shall, at a minimum, be based on a
representative sample of: (a) all patients who have entered the
program, where the representation relates to such persons; or (b) all
patients who have completed a particular phase of the program or
the entire program, where the representation only relates to such
persons;

2) Any weight loss is maintained long-term, said evidence shall,
at a minimum, be based upon the experience of patients who were
followed for a period of at least two years after their completion of
the respondent’s program (including any periods of participation in
respondent’s maintenance program); and

3) Any weight loss is maintained permanently, said evidence
shall, at a minimum, be based upon the experience of patients who
were followed for a period of time after completing the program that
is either: (a) generally recognized by experts in the field of treating
obesity as being of sufficient length to constitute a reasonable basis
for predicting that weight loss will be permanent; or (b) demon-
strated by competent and reliable survey evidence as being of suffi-
cient duration to permit such a prediction.

D. Representing, directly or by implication, that any patients of
any diet program have successfully maintained weight loss, unless
respondent discloses, clearly and prominently, and in close proximi-
ty to such representation:

1) The following information:

(a) The average percentage of weight loss maintained by those
patients,

(b) The duration over which the weight loss was maintained,
measured from the date that patients ended the active weight loss
phase of the program, provided, however, that if any portion of the
time period covered includes participation in respondent’s mainte-
nance program(s) that follows active weight loss, such fact must also
be disclosed; and
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(c) If the patient population referred to is not representative of
the general patient population for that program, the proportion of the
total patient population in respondent’s programs that those patients
represent, expressed in terms of a percentage or actual numbers of
patients, or the statement: *“United Weight Control Corp. makes no
claim that this [these] result[s] is [are] representative of all patients
in the United Weight Control Corp. program;” and

2) The statement :

“For many dieters, weight loss is temporary,” provided, however, that,
respondent shall not represent, directly or by implication, that the

above-quoted statement does not apply to dieters in respondent's programs.

E. Making comparisons between the design, safety, or effective-
ness of respondent’s diet program or programs and the design,
safety, or effectiveness of any other diet program or programs, un-
less at the time of making such representation, respondent possesses
and relies upon a reasonable basis for making such representation.
Such reasonable basis shall consist of competent and reliable scien-
tific evidence substantiating the representation in terms of both the
design, safety, or effectiveness of respondent’s diet program or
programs and the design, safety, or effectiveness of the other diet
program or programs with which the comparison is made.

F. Misrepresenting, directly or by implication, the existence,
contents, validity, results, conclusions, or interpretations of any test
or study.

II.

It if further ordered, That respondent shall notify the Commis-
sion at least thirty (30) days prior to the effective date of any pro-
posed change in the corporate respondent such as dissolution,
assignment, or sale resulting in the emergence of a successor corpo-
ration(s), the creation or dissolution of subsidiaries, or any other
change in the corporation(s) that may affect compliance obligations
arising out of this order.



UNITED WEIGHT CONTROL CORP. 699

670 Decision and Order

1.

It is further ordered, That respondent shall maintain for a period
of five (5) years after the date the representation was last made, and
make available to the Federal Trade Commission staff upon request
for inspection and copying, all materials possessed and relied upon
to substantiate any claim or representation covered by this order, and
all test reports, studies, surveys or information in its possession or
control or of which it has knowledge that contradict, qualify or call
into question any such representation.

Iv.

It is further ordered, That within 15 days after the service of this
order on respondent, respondent and its successors or assigns, shall
distribute a copy of this order to each of its officers, co-venturers,
agents, representatives, independent contractors, and employees,
including participating hospitals or clinics, that are engaged in the
preparation and placement of advertisements or promotional materi-
als, who communicate with patients or prospective patients, or who
have any responsibilities with respect to the subject matter of this
order; and, for a period of ten (10) years from the date of entry of
this order, distribute same to all of respondent’s future officers,
agents, representatives, independent contractors and employees hav-
ing said responsibilities.

V.

It is further ordered, That respondent and its successors or
assigns shall, within thirty (30) days after service of this order, ad-
vise physicians, hospitals, and clinics using the United Weight
Control Corp. diet programs that advertising and promotional mate-
rials previously furnished by respondent for their use and dissemina-
tion to patients and prospective patients, shall not be further used by
those physicians, hospitals, and clinics where the advertising or
promotional materials would violate this order; and respondent
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further shall attempt to insure that such advertising or other materi-
als shall not be further used by physicians, hospitals, and clinics
using the United Weight Control Corp. diet programs.

VL

It is further ordered, That respondent shall, within sixty (60)
days after the date of service of this order, file with the Federal
Trade Commission a report, in writing, setting forth in detail the
manner and form in which it has complied with this order.

SEPARATE STATEMENT OF COMMISSIONER MARY L. AZCUENAGA
CONCURRING IN PART AND DISSENTING IN PART

I concur with the Commission’s decision to accept the settlement
but dissent as to the inclusion in the complaint of paragraph 15(a).
Paragraph 15(a) recites United Weight Control’s claim that its Risk
Reduction Program is the “only” weight control program developed
to “reduce the high incidence of heart attacks and other serious
health problems among abdominally obese men.” The claim
conveys that there is a focus unique to the Risk Reduction Program,
one of minimizing heart attack risk in obese men, in addition to the
goal of achieving weight control.

It is not clear to me that we should challenge the claim of
uniqueness in paragraph 15(a) for lack of substantiation, when there
is at least some, albeit casual, substantiation to form a reasonable
basis for the claim.! Considering the factors enunciated in Pfizer,
Inc., 81 FTC 23 (1972), that we weigh in determining the appropri-
ate level of substantiation in a given case, a relatively low level of
substantiation should be sufficient for the uniqueness claim in this

! Paragraph 15 of the complaint lists numerous statements that United Weight Control has made in
its advertisements, and paragraph 16 characterizes the statements in paragraph 15 as representations of
uniqueness or superiority “in design and/or effectiveness in promoting weight loss or weight loss
maintenance.” While the other claims recited in paragraph 15 do convey that United Weight Control's
programs are unique or superior in promoting weight loss or weight control. I question whether the
uniqueness claim in paragraph 15(a) falls within the scope of paragraph 16. The statement in paragraph
15(a) describes a uniqueness in qualities other than weight loss or weight control. As drafted, therefore,
paragraph 15(a) appears to be outside the theory of the case pleaded in the complaint.
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instance. In addition, if other competitors have the same, or similar,
programs dealing with reduction of heart attack risks, those competi-
tors could easily rebut United Weight Control’s uniqueness claims
by advertising the health risk reduction aspects of their own pro-
grams.? Indeed, consumers might benefit from this response.

In this instance, given the potential usefulness of the information
to consumers, absent a showing of consumer injury from the claim,’
and with some evidence that the claim may be true, we would serve
consumers better by leaving the claim unchallenged.

STATEMENT OF COMMISSIONER DEBORAH K. OWEN
CONCURRING IN PART AND DISSENTING IN PART

The consent order with this marketer of very low calorie diets
appropriately addresses several concerns regarding its advertising of
safety, efficacy and other claims. However, as explained below, I
disagree with certain aspects of the remedy in this matter. I also
conclude that there is insufficient evidence to support a reason to
believe that United Weight Control's alleged comparative program
claims have violated the Federal Trade Commission Act. Accord-
ingly, I dissent in part from the Commission's decision to issue this
consent order.

As my statement accompanying the Commission's decision on
three previous very low calorie diet orders explains,' I believe that
the disclosures required when weight-loss maintenance claims are
made will likely be too complex to be effective in enlightening con-
sumers during short radio or TV ads. Consequently, I continue to

2 If such competitors choose the same advertising medium as United Weight Control, i.e., local
newspapers, they should be able to communicate their corrective, competitive claims relatively
inexpensively.

3 The claim that the program focuses, in part, on reducing risk factors associated with heart attack is
true. The issue is whether the program is sufficiently distinct from other diet programs to make it
unique. If it is true that the Risk Reduction Program is substantially the same as other diet programs,
the consumer is not necessarily injured by the selection of that program over others. Nevertheless. a
consumer might be injured if he or she were persuaded to select the Risk Reduction Program over other
programs that provided the same service at less cost.

Statement Concurring in Part and Dissenting in Part in Jason Pharmaceuticals, Inc., File No.
902-3337, National Center for Nutrition, Inc., File No. 912-3024, and Sandoz Nutrition Corporation,
File No. 912-3023, August 10, 1992.
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support an alternate approach to such disclosures in which a more
concise disclosure would be permitted for broadcast ads, and supple-
mented with a requirement of full disclosure at point of sale.?
Concerning United Weight Control’s comparative program
claims, I particularly disagree with challenging the claim about its
Risk Reduction Program, which is set out in paragraph 15(a) of the
complaint.’> First, United Weight Control appeared to have some
evidence to substantiate the claim that this program is unique in
addressing cardiac health risks among men. Second, the compara-
tive claims here are unlike those in some previous cases, which were
fairly specific with respect to competing services or products, made
use of quantitative data to purport a distinction between the advertis-
er and competitors,* or invoked studies or tests.” Requiring a higher
level of substantiation for these kinds of stronger comparative claims
may be appropriate. However, none of these conditions seems to
apply very well to United Weight Control’s comparative claims
generally. Ultimately, of course, a claim's ability to deceive depends
on consumers’ interpretations and their expectations on substantia-
tion. Unfortunately, in my view, there is insufficient information on
actual consumer reactions to these claims. All in all, I conclude that
the evidence is too weak to support challenging United Weight
Control’s comparative claims, and consequently I dissent from the

2 While [ agree that there is sufficient reason to believe that United Weight Control's weight-loss
maintenance claims violate the FTC Act, it is worthy of note that some of these claims appear in a
context that plausibly yields alternative interpretations. In particular, the ad shown in Exhibit A-4
contains not only the strong maintenance claim cited in paragraph 9(a) of the complaint ("Finally, a
weight loss program that works even after you go off it."), but explicitly features a caveat that
weight-loss maintenance is conditioned on adherence to the firm's program. This caveat, plus the ad's
explicit reference to weight-loss maintenance results of patients who have participated in an United
Weight Control "maintenance program,” might suggest another interpretation that merely losing weight
in an United Weight Control program does not constitute a permanent or long-term remedy of weight
control problems. Without additional information on consumer reactions, however, it remains unclear
how many, if any, consumers would hold such an interpretation.

3 In this regard, I am allied with Commissioner Azcuenaga's thoughtful statement.

4 . . . . . . . e .
See, e.g., claims involving quantitative efficacy comparisons with "commercial” weight loss pro-
grams in the proposed complaint in Health Management Resources, File No. 912-3303.

5 See, e.g., comparative efficacy and safety claims referring to supporting studies in the accompany-
ing complaints in Sandoz Nutrition Corp., C-3394 (Aug. 10, 1992) and National Center for Nutrition,
C-3393 (Aug. 10, 1992).
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Commission’s decision to allege a violation and seek relief in con-
nection with these claims.

Finally, I am puzzled by, and therefore dissent with respect to
the requirement in the order which requires United Weight Control
to maintain relevant records for a period of five years. Previous
orders with very low calorie diet marketers, and the now pending
proposed order for Health Management Resources, require that
records be maintained for only three years. I am not currently aware
of any justification for imposing on United Weight Control, which
happens to be one of the smaller marketers of very low calorie diets,
a greater compliance burden than that placed on these other firms.
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IN THE MATTER OF

AMERICAN INDUSTRIAL REAL
ESTATE ASSOCIATION, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3449. Complaint, July 6, 1993--Decision, July 6, 1993

This consent order prohibits, among other things, a Los Angeles area multiple
listing service (“MLS”) specializing in industrial properties from conditioning
broker membership in the MLS on being primarily engaged in industrial real
estate brokerage, or on the amount of industrial real estate experience the
brokers have, or on the dollar volume of their business. In addition, the
agreement prohibits the respondents from restricting any broker’s offering or
accepting any exclusive agency listing, or requiring disclosure of commis-
sions that deviate from normal commission rates.

Appearances

For the Commission: Paul R. Roark.
For the respondents: Eliot G. Disner, Shapiro, Posell, Rosenfeld
& Close, Los Angeles, CA.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
and by virtue of the authority vested in it by said Act, the Federal
Trade Commission, having reason to believe that American
Industrial Real Estate Association (“A.LLR.”), a corporation, and The
Industrial Multiple (“Multiple”), a corporation, hereinafter some-
times referred to as respondents, have violated the provisions of said
Act, and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, hereby issues its
complaint, stating its charges as follows:



