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IN THE MATTER OF

DIET CENTER, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3475. Complaint, Dec. 22, 1993--Decision, Dec. 22, 1993

This consent order prohibits, among other things, a Pennsylvania diet program
company from misrepresenting the performance or safety of any weight-loss
program it offers in the future; requires it to have competent and reliable
scientific evidence to back up future claims it makes about weight loss and
maintenance; requires it to include in conjunction with maintenance success
claims, the statement “For many dieters, weight loss is temporary”; and
requires it to disclose to its customers that failure to eat all of the food
recommended in the program may put their health at risk.

Appearances

For the Commission: Kathryn C. Nielsen and Richard Kelly.
For the respondent: Christopher Smith and Lewis Rose, Arent,
Fox, Kintner, Plotkin & Kahn, Washington, D.C.

COMPLAINT

The Federal Trade Commission having reason to believe that
Diet Center, Inc., a corporation (“Diet Center” or “respondent”),
has violated the provisions of the Federal Trade Commission Act,
and it appearing to the Commission that a proceeding by it in
respect thereof would be in the public interest, alleges:

PARAGRAPH 1. Respondent Diet Center, Inc., is an Idaho
corporation with its principal office or place of business at 921
Penn Avenue, Pittsburgh, Pennsylvania.

PAR. 2. Respondent has advertised, offered for sale, and sold
weight loss and weight maintenance services and products,
including 950 to 1200 calorie-a-day weight loss programs, and
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makes them available to consumers at its numerous franchised
“Diet Center” outlets nationwide. These products include “food”
within the meaning of Sections 12 and 15 of the Federal Trade
Commission Act. '

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements for the Diet Center Program, including
but not necessarily limited to the attached Exhibits A through J.

PAR. 5. The advertisements referred to in paragraph four,
including but not necessarily limited to the attached Exhibits A
through E, contain the following statements:

a) “Temporary weight loss is usually followed by weight gain. The only
effective weight-loss program is one that produces a safe and permanent result.
The Diet Center Program provides the perfect solution.” (Exhibit A)

b) “The Diet Center Program is much more than just a diet. It is truly the
last weight-control program an individual will ever need.” (Exhibit B)

¢) “Peggy Duman lost 53 pounds and has kept it off for six years.” (Exhibit
) ,

d) “Diet Center has worked for millions. It’s one of the most successful
weight loss programs in the world.” (Exhibit D)

e) “Your own success will motivate you all the way to your ideal weight.”
(Exhibit E)

PAR. 6. Through the use of the statements contained in the
advertisements referred to in paragraph five, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits A through E, respondent has represented, directly or by
implication, that:

a) Diet Center customers typically are successful in reaching
their weight loss goals and maintaining their weight loss either
long-term or permanently.

b) Diet Center customers typically are successful in main-
taining their weight loss achieved under the Diet Center Program;
and
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c) Diet Center customers typically are successful in reaching
their weight loss goals.

PAR. 7. Through the use of the statements contained in the ad-
vertisements referred to in paragraph five, including but not neces-
sarily limited to the statements in the advertisements attached as
Exhibits A through E, respondent has represented, directly or by
implication, that at the time it made the representations set forth in
paragraph six, respondent possessed and relied upon a reasonable
basis that substantiated such representations.

PAR. 8. In truth and in fact, at the time it made the representa-
tions set forth in paragraph six, respondent did not possess and rely
upon a reasonable basis that substantiated such representations.
Therefore, the representation set forth in paragraph seven was, and
is, false and misleading.

PAR. 9. The advertisements referred to in paragraph four,
including but not necessarily limited to the attached Exhibits A and
F through I, contain the following statements:

a) “Average female dieters lose 10 pounds in two weeks and 17 to 25
pounds in just six weeks. This rate of weight loss can be safely continued indef-
initely.” (Exhibit A)

b) “What is Diet Center? An individually supervised weight loss program
where you eat foods you buy at a supermarket and yet lose 3 to 7 Ibs. per week.”
(Exhibit F)

c) “Candy Capek took off 143 pounds in 30 weeks.” (Exhibit G)

d) “Kris McKenzie Clarke can’t believe she lost 28 pounds in just 5 weeks.”
(Exhibit H)

e} “‘I'lost 55 pounds in two months at Diet Center. I was never hungry - I
actually ate more than usual while I was losing weight.” Bryan Clarke.” (Exhibit
D

PAR. 10. Through the use of the statements contained in the
advertisements referred to in paragraph nine, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits A and F through I, respondent has represented, directly
or by implication, that:
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a) The average rate of weight loss for female participants in the
Diet Center Program is ten pounds in two weeks; and

b) Consumers following the Diet Center Program typically lose
weight at a rate of three to seven pounds per week.

PAR. 11. Through the use of the statements contained in the
advertisements referred to in paragraph nine, including but not
necessarily limited to the statements in the advertisements attached
as Exhibits A and F through I, respondent has represented, directly
or by implication, that at the time it made the representations set
forth in paragraph ten, respondent possessed and relied upon a
reasonable basis that substantiated such representations.

PAR. 12. In truth and in fact, at the time it made the representa-
tions set forth in paragraph ten, respondent did not possess and rely
upon a reasonable basis that substantiated such representations.
Therefore, the representation set forth in paragraph eleven was, and
is, false and misleading.

PAR. 13. In the course and conduct of its business, respondent
provides its customers with diet protocols that require these cus-
tomers, inter alia, to come in to a Diet Center franchise regularly
for monitoring of their progress, including weighing in. In the
course of regularly ascertaining weight loss progress, Diet Center
franchises, in some instances, are presented with weight loss results
indicating that customers may not be adhering to their diet protocol
in that they fail to eat all of the food prescribed by their diet
protocol. As a result, some customers may be losing weight at a
rate faster than called for under the diet protocol, which, if it con-
tinued, may, under certain circumstances, impact their health.

PAR. 14. When presented with the weight loss results de-
scribed in paragraph thirteen, Diet Center franchises, in some in-
stances, have not disclosed to customers that failure to adhere to the
diet protocol by not eating all of the food prescribed by their diet
protocol and losing weight at a rate faster than called for under the
diet protocol may, if it continued, under certain circumstances,
impact their health. This fact would be material to such customers
in their food consumption decisions while on respondent’s pro-
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gram. In light of respondent’s practice of requiring Diet Center
franchises to monitor customers on the program, said failure to
disclose was, and is, a deceptive practice.

PAR. 15. The advertisements referred to in paragraph four,
including but not necessarily limited to the attached Exhibit I,
contain the following statement:

“Lose fat, not muscle.” (Exhibit I)

PAR. 16. Through the use of the statement contained in the
advertisements referred to in paragraph fifteen, including but not
necessarily limited to the statement in the advertisement attached
as Exhibit I, respondent has represented, directly or by implication,
that consumers who follow the Diet Center Program lose only fat
and no muscle.

PAR. 17. In truth and in fact, consumers who follow the Diet
Center Program do not lose only fat and no muscle. Therefore, the
representation set forth in paragraph sixteen was, and is, false and
misleading.

PAR. 18. The advertisements referred to in paragraph four,
including but not necessarily limited to the attached Exhibit J,
contain the following statement:

“Lose fat, not muscle. Research shows 92% of the weight lost on the Diet
Center program is excess fat, not water or lean body mass.” (Exhibit J)

PAR. 19. Through the use of the statement contained in the
advertisements referred to in paragraph eighteen, including but not
necessarily limited to the statement in the advertisement attached
as Exhibit J, respondent has represented, directly or by implication,
that competent and reliable evidence shows that 92% of weight lost
on the Diet Center Program is fat, not water or lean body mass.

PAR. 20. In truth and in fact, competent and reliable evidence
does not show that 92% of weight lost on the Diet Center Program
is fat, not water or lean body mass. Therefore, the representation
set forth in paragraph nineteen was, and is, false and misleading.
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PAR. 21. In providing advertisements and promotional materi-
als referred to in paragraph four to its individual franchised stores
for the purpose of inducing consumers to purchase its weight loss
services and products, respondent has furnished the means and
instrumentalities to those stores to engage in the acts and practices
alleged in paragraphs four through twenty.

PAR. 22. The acts and practices of respondent as alleged in this
complaint constitute deceptive acts or practices in or affecting com-
merce in violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.
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EXHIBIT A
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=
The Diet Center
Program

The conditions of overweight and obesity
have detrimental physical, psychological and
social effects. *Fad" dieting, often perceived as
an easy soiution, simply aggravates these
problems. Temporary weight loss is usuaily
{ollowed by weight gain. The only effective
weight-loss program is one that produces a
safe and permanent resuit.

The Diet Center Program provides the
perfect solution. Combining the principles of
sound nutrition, the motivation of private,
daily counseling and the effects of long-termr
behavior modification into a five-phase
program, Diet Center offers the maost complete
approach to weight management available
today.

Losing weight is only part of the emphasis
at Diet Center, Dieters jearn to look beyond
their immediate goal, weight reduction. to 2
permanent jong-term objective, lifelong weight
maintenance. Each dieter is individuaily
guided through all five phases by a
professionally trained Diet Center counselor.

16 F.T.C.
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Nerking With
1 he Medicai
Community

200 WOHN s more mporignt,
ey cancentrate on

TICUICA! dadiars:
5ev Ju not Frofes
MANLAINING A Cisse WOrking refationsnip with
Jieters’ phvsicians and reiv on therr
recommenaations 1l (his redtinnsnin =20
makes Diet Center unigue. With invoivement
irom the dicter ¢ rersonal phvsician,
counseiors ¢an aJdiust the program (o meet
Cleters  inaiviguai heaith needs.

o~

Diet Cenier oifers the overwerght or obese
:ndividual rapid. ve! saie and pern..nent
weight loss. Average semaie dieters jose 10
ounas in two weexs and 17 10 23 pouncs in
JUSE SIX weexs. rate of werght loss can be
afelv continueo incefinitery, Male dieters ¢an
:0se up 10 one pouna per aay. Diet Center
surveys show that ali dieters experence an
:nch-loss toverail body measurement) of one
inch per pound lost. Documented case
histones demonstrate additional heaith
benefits sucn as reductions in serum
cholesteroi. trigiycerides and biood pressure
levels. and also improvements in diabetics.
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¢ Diet Center’. Life Maniagement Program”™

QOverview

introduction

ince its inception in 1971, the

Diet Center Program has heiped
yver four miiilon men. women and
children to lose weight; and more
imporrant, they have learned how ro
keep it off. As a resuit of this phe-
nomenai success, Dier Center has
grown to over 2300 locations across
the United States and Canada.

The Diet Center Program is both
safe and effective. Consisting of five
phases, it combines the principies of
sound nutrition, the motvarion of
private, daily counseiing, and the
effects of long-term behavior modi-
ficarion.

The Diet Center Program is much
more than just a diet. It i$ truly the
last weight-control program an indi-
vidual will ever need.

Safe Weight Loss

When dieters rake full advan-
tage of the Diet Center Program,
they lose an average of 17 to 25
pounds in just six weeks. This rare of
weight loss can be continued safely
until ideal weight is reached.

Documented case histories indi-
are additional health benefits be-
yond those of weight loss. High scrum
cholesterol, serum trigtyceride and
blood pressure leveis have been

lowered. And among ciabetic dieters,
insuiin neeas have been reducea or
eliminated.

Private, Dally Counseling
The Diet Cenrer counseior’s pri-
mary roie is to offer support and
encouragement to dieters while guid-
ing them through 2 structured, nurri-
t:ionally balanced weight-loss
program. During the Reducing Phase,
counseiors meet with dieters pri-
vateiy as often as six days per week
During these consultations, dieters

are weighed, losses are charted, the -

previous day's progress is reviewed,
and individual goals are established.

Diet Center counselors never
diagnose health conditions or pre-
scribe treatment. Should any ques-
tions arise concerning dieters’ health,
Diet Center counselors refer them
immediately to the dieters’ personal
physicians.

Physician involvement

Diet Center counselors work
closety with each dieter’s personal
physician. If a dieter needs to lose 50
pounds or more, or if there are any-
preexisting health condirions, a
dector's approval is required before
the Program can be started. At each
40-pound weight-loss incerval, the’
doctar's permuission is required be-
fore the Program can be continued.

116 F.T.C.
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EXHIBIT B

Overview

A recentevaluation study of che Diet Center Program shows
the dramatic effects the Reducing Program has on decreasing
several health risks associated with obesity. In just eighe
weeks, 15 dieters not only lost body fat, bur they also saw

overall health improvements when they participated in a
study conducted by the Urah Valley Regional Medical

Center.
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EXHIBITC

-~ Get serious.

Call Diet Center

B Get fust results. Lose 10 pounds in

2 weeks, up 1o 25 pounds in just 6 weeks

W A diet breakiirongh. Rescarch shows

92% of weight lostar Diet Center s fur, not
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inlike othes

dicts, packiped

foods are not

required

Dicl @
Center

Tie wmybibia profesiamils®

Name & locution Name & location
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go here gohiere

Hame & locaon
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EXHIBITD

-
“Tllnever
tat again’

Learn how vou can lose

weight—and keep it ol — e
wiuou prepackaged loods. o8
Summmicks o COnact.
Diet Center has worked
{or millions. It's one of
the largest. most
suczessiu] weight
loss programs 1n
the worid.

* Dt Cemer crenged the way |
e about tood. | st 28
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Diet<®
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EXHIBITE

~ Unlike sc;meof the otﬁer werghﬂoss pmgmhs g
research shows that 2 percent of the weight lost on

the Diet Center Program is from excess fat.
., Natwater or lean body mass. You'll lose pounds

and inches right where you want to!

-EAT REAL FOOD
-SIGN NG CONTRACTS |

You won't be obligated by contract to stick
with the Diet Center Program:; you'll want to
because it works! Your own success wili
motivate you all the way to your ideai weight

AT

-LOSE FAT, NOT MUSCLE 3

16 FT.C.

Call today for a free introductary consultation'

NOW THRU JANUARY 31st Dle

Exhibit

Centere

PROGRAM REGISTRATION FEES The secight-los professionals
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EXHIBITF

WHAT IS DIET CENTE

An individually supervised weight loss
. program where you eat foods you buy at

y Supermarket and yet lose from 3 to 7 ibs,
' per week.

“For years my thinking was restricted to losing
weight. | never used to think about the hardest
part — kesping if off. Thank you Diet Center

R?

K

for teachin
kept my w

BEFORE
Ulie 105137 03wy tye 9
woeks. On prirgin

WE QUOTE PRICE ON THE PHONE

g me new eating habits. | have now
eight off for over a year, "

Lillies Acimovig

AFTER
Lithie losi 8 total of §5%. Ibs.

FREE CONSULTATION,

LYNDHURST
01
Meytoic R
381.1800
PARMA

5810
Paat Ry

— $45.8885

.
ROCKY RIVER MAPLE HTS, EUCLID
24 WG Vodi & By B30
Cenm By Ry g1e7g S350 Man i Euuks Avg =2/ U
356-7546 475.7211 281-3180 R ®
cnler

SoM ‘i“‘"' g Over 19 yaars in business, The werkhidon profesionat
349.4836

OVer 2,000 Conters natonwide. .

SEPTEMBER 16 191/

o

AL poopIe vary so
doss thelr we.ght
loss
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 ——
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EXHIBIT G

ZO0TH ANNIV. SEWSPAPER

CANDY CAFEX. 1.3 LES. -
20 WKS.

o Rt Contop: 1) Thie Diet Center
! nd (o - ~ Ll AL (s
The Diet Center- Difference Differonce
See the difference
for yourselft
You'll be amazed:at how-
easity the poundsmeit off at.
Diet Center® With our-
healthy dist of real food:
choices and the personal
: &mbm
See the difference for yourself! b e i e
You T be amazed at how easily the poands $ Y wﬁmm&w .
mett off at Deet wcuier? With our healthy .
damr?gmmﬁm ! The difierence is real.
support counseior, discover N .
e BT T | Diet e
today! ’ Your Officy amc
The difference is real. Diciaimer Heve... nter‘
Di%o o
ter-
Tiv Sghedng prapamastt= © ENOCCIR Su VTS
To set your Own type. use these-
specificatons:
*2colx 6"
Heads/26 pomt Clearface Bold Cond. (20%)
Bady copyr 10 pount Cleartace Reg.
o} col x 61"
Heads/ 19 point Clearface Bold Cond. (20%) Exhibit G

Body copy/11 pant Clearface Reg.
LCLu652
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Susan Saint James, acrress motber

. ana Dier Ceruer success Sor: \

| When I needed w lcse werghe, | didn't bodh mass. Il Eat real food. No expen-
havetimeto flvoff toa fancyspa. Between  sive prepackaged meals required.
my TVshowand mo small children. ] - B No conrracts. You'll stick with Diet
needed something close to home: That's Center because it works.
why 1 went 1o Diet Centez Their program You'll feel the difference”

works fastand it fits my busv lifestyie.

There are a lot of diers out there, but ®

here’s why | think Diet Centers the best:

B Lose fat, not muscie. Research shows 8
92% of the weigtnt lost on the Diet Center :
program is excess far. not water or lean

CDIET
\CENTER

1

Center

The weighn-loss professtonals.




1470 FEDERAL TRADE COMMISSION DECISIONS

Complaint 16 FT.C.

EXHIBITI

not EISCI&.
Unlike mendy diets. the nutridous Diet Center
program helps you lose far, not muscle. We've-
he::so raiilions lose weight—aznd keep it

off —without prepaciegec foods. mrmds
conwacs.

*I bost 55 pourds in two months
: at Diet Cemter | was never -
gy—lanxllyaemore than  _
usuai wiule | was lostmg weight.
Ea Bryan Clarke
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 “Turn extra pounds
into extra energy
atDiet Center.”

Susan Satnt James, acrress. motber
ana Diet Center SuUCCess Sory:

weight lost on the Diet
Center program 1S eXcess [
not water or iean boay mass.

energy vou have wn Eat real food. No expen-
losing we:ght You feei like sive prepackaged meais
vOu @n dc amthing. required.

Lose fat. not muscie. Get fast resuits. Energize

Researcn shows 92% of the vour bodv while pounas and
inches meit away.
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The uwigby-loss
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DECISION AND ORDER

The Federal Trade Commission having initiated an investi-
gation of certain acts and practices of the respondent named in the
caption hereof, and the respondent having been furnished thereafter
with a copy of a draft of complaint which the Bureau of Consumer
Protection proposed to present to the Commission for its considera-
tion and which, if issued by the Commission, would charge respon-
dent with violation of the Federal Trade Commission Act; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent ord-
er, an admission by the respondent of all the jurisdictional facts set
forth in the aforesaid draft of complaint, a statement that the sign-
ing of said agreement is for settlement purposes only and does not
constitute an admission by respondent that the law has been violat-
ed as alleged in such complaint, and waivers and other provisions
as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
had violated the said Act, and that complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the pub-
lic record for a period of sixty (60) days, now in further conformity
with the procedure prescribed in Section 2.34 of its Rules, the
Commission hereby issues its complaint, makes the following juris-
dictional findings and enters the following order:

1. Respondent Diet Center, Inc. is a corporation organized,
existing and doing business under and by virtue of the laws of the
state of Idaho, with its offices and principal place of business at 921
Penn Avenue, Pittsburgh, Pennsylvania.

2. The Federal Trade Commission has jurisdiction of the sub-
ject matter of this proceeding and of the respondent, and the pro-
ceeding is in the public interest.
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ORDER

DEFINITIONS
For purposes of this order, the following definitions shall apply:

A. “Competent and reliable scientific evidence” shall mean
tests, analyses, research, studies, surveys, or other evidence con-
ducted and evaluated in an objective manner by persons qualified
to do so, using procedures generally accepted in the relevant pro-
fession or science to yield accurate and reliable results;

B. “Weight loss program” shall mean any program designed to
aid consumers in weight loss or weight maintenance;

C. “Broadcast medium” shall mean any radio or television
broadcast, cablecast, home video or theatrical release.

D. For any order-required disclosure in a print medium to be
made “clearly and prominently,” or in a “clear and prominent”
manner, it must be given both in the same type style and in: (1)
twelve point type where the representation that triggers the dis-
closure is given in twelve point or larger type; or (2) the same type
size as the representation that triggers the disclosure where that
representation is given in a type size that is smaller than twelve
point type. For any order-required disclosure given orally in a
broadcast medium to be made “clearly and prominently,” or in a
“clear and prominent” manner, the disclosure must be given at the
same volume and in the same cadence as the representation that
triggers the disclosure.

E. “Short broadcast advertisement” shall mean any advertise-
ment of thirty seconds or less duration made in a broadcast
medium.

It is ordered, That respondent Diet Center, Inc., a corporation,
its successors and assigns, and respondent’s officers, represent-
atives, agents, and employees, directly or through any corporation,
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subsidiary, division, or other device, including franchisees or
licensees, in connection with the advertising, promotion, offering
for sale, or sale of any weight loss program, in or affecting com-
merce, as “‘commerce” is defined in the Federal Trade Commission
Act, do forthwith cease and desist from:

A. Making any representation, directly or by implication, about
the success of participants on any weight loss program in achieving
or maintaining weight loss or weight control unless, at the time of
making any such representation, respondent possesses and relies
upon competent and reliable scientific evidence substantiating the
representation; provided, further, that for any representation that:

1) Any weight loss achieved or maintained through the weight
loss program is typical or representative of all or any subset of
participants of respondent's program, said evidence shall, at a
minimum, be based on a representative sample of:

a) All participants who have entered the program, where the
representation relates to such persons; provided, however, that the
required sample may exclude those participants who dropped out
of the program within two weeks of their entrance or who were
unable to complete the program due to illness, pregnancy or change
of residence; or

b) All participants who have completed a particular phase of
the program or the entire program, where the representation only
relates to such persons;

2) Any weight loss is maintained long-term, said evidence
shall, at a minimum, be based upon the experience of participants
who were followed for a period of at least two years from their
completion of the active maintenance phase of respondent's
program or earlier termination, as applicable; and

3) Any weight loss is maintained permanently, said evidence
shall, at a minimum, be based upon the experience of participants
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who were followed for a period of time after completing the pro-
gram that is either:

a) Generally recognized by experts in the field of treating
obesity as being of sufficient length for predicting that weight loss
will be permanent; or

b) Demonstrated by competent and reliable survey evidence as
being of sufficient duration to permit such a prediction.

B. Representing, directly or by implication, except through
endorsements or testimonials referred to in paragraph LE., that
participants of any weight loss program have successfully main-
tained weight loss, unless respondent discloses, clearly and promi-
nently, and in close proximity to such representation, the statement:
“For many dieters, weight loss is temporary”’; provided further, that
respondent shall not represent, directly or by implication, that the
above-quoted statement does not apply to dieters in respondent’s
weight loss program provided, however, that a mere statement
about the existence, design or content of a maintenance program
shall not, without more, be considered a representation that
participants on any weight loss program have successfully main-
tained weight loss.

C. Representing, directly or by implication, except through
short broadcast advertisements referred to in paragraph L.D., and
except through endorsements or testimonials referred to in para-
graph LE., that participants on any weight loss program have suc-
cessfully maintained weight loss, unless respondent discloses,
clearly and prominently, and in close proximity to such representa-
tion the following information:

1) The average percentage of weight loss maintained by those
participants;

2) The duration over which the weight loss was maintained,
measured from the date that participants ended the active weight
loss phase of the program; provided, further, that if any portion of
the time period covered includes participation in a maintenance
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program(s) that follows active weight loss, such fact must also be
disclosed; and

3) If the participant population referred to is not representative
of the general participant population for respondent’s programs:

a) The proportion of the total participant population in respon-
dent’s programs that those participants represent, expressed in
terms of a percentage or actual numbers of participants; or

b) The statement: “Diet Center makes no claim that this
[these] result[s] is [are] representative of all participants in the Diet
Center Program.”

provided, further, that compliance with the obligations of this
paragraph I.C. in no way relieves respondent of the requirement
under paragraph I.A. of the order to substantiate any representation
about the success of participants on any weight loss program in
maintaining weight loss.

D. Representing, directly or by implication, in short broadcast
advertisements that participants of any weight loss program have
successfully maintained weight loss unless respondent:

1) Includes, clearly and prominently, and in immediate conjunc-
tion with such representation, the statement: “Check at our outlets
for details about our maintenance record”;

2) For a period of time beginning with the date of the first
broadcast of any such advertisement and ending no sooner than
thirty days after the last broadcast of such advertisement, complies
with the following procedures upon the first presentation of any
form asking for information from a potential customer, but in any
event before such person has entered into any agreement with
respondent:

a) Gives to each potential client a separate document entitled
“Maintenance Information,” which shall include all the information
required by paragraph 1.B. and subparagraphs 1.C.(1)-(3) of this
order and shall be formatted in the exact type size and style as the
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example form below, and shall include the heading (Helvetica 14
pt. bold), lead-in (Times Roman 12 pt.), disclosures (Helvetica 14
pt. bold), acknowledgment language (Times Roman 12 pt.) and
signature block therein; provided, further, that no information in
addition to that required to be included in the document required by
this subparagraph 1.D.(2) shall be included therein:

MAINTENANCE INFORMATION

You may have seen our recent ad about maintenance success.
Here’s some additional information about our maintenance record.

[Disclosure of maintenance statistics goes
here X X XX XXX XXX XXXXXXXXXXX
XXX XXXXXXXXX XXX XXX XXXXXX]
For many dieters, weight loss is temporary.

I have read this notice

(Client Signature) (Date)

b) Requires each potential customer to sign such a document;

and
c) Gives each customer a copy of such document;

provided, however, that if any potential participant who does not
then participate in the program refuses to sign or accept a copy of
such document, respondent shall so indicate on such document and
shall not, for that reason alone, be found in breach of this sub-
paragraph 1.D.(2); and

3) Retains in each customer’s file a copy of the signed
mainten-ance notice required by this paragraph;

provided, further, that: (1) compliance with the obligations of this
paragraph 1.D. in no way relieves respondent of the requirement
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under paragraph L.A. of this order to substantiate any representation
about the success of participants on any weight loss program in
maintaining weight loss; and (2) respondent must comply with both
paragraphs 1.D. and I.C. of this order if respondent includes in any
such short broadcast advertisement a representation about mainten-
ance success that states a number or percentage, or uses descriptive
terms that convey a quantitative measure such as “most of our
customers maintain their weight loss long-term;” provided, how-
ever, that the provisions of paragraph I.D. shall not apply to
endorsements or testimonials referred to in paragraph LE.

E. Using any advertisement containing an endorsement or
testimonial about weight loss success or weight loss maintenance
success by a participant or participants on respondent’s weight loss
program if the weight loss success or weight loss maintenance
success depicted in the advertisement is not representative of what
participants on respondent’s weight loss programs generally
achieve, unless respondent discloses, clearly and prominently, and
in close proximity to the endorser’s statement of his or her weight
loss success or weight loss maintenance success:

1) What the generally expected success would be for Diet
Center customers in losing weight or maintaining achieved weight
loss; provided, however, in determining the generally expected
success for Diet Center customers, respondent may exclude those
customers who dropped out of the program within two weeks of
their entrance or who were unable to complete the program due to
illness, pregnancy or change of residence; or

2) One of the following statements:

a) “You should not expect to experience these results.”

b) “This result is not typical. You may not do as well.”

¢) “This result is not typical. You may be less successful.”

dy “ 's success is not typical. You may not do as well.”
e) 's experience is not typical. You may achieve less.”
f) “Results not typical.”

g) “Results not typical of program participants;”
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provided, further, that if endorsements or testimonials covered by
this paragraph 1.E. are made in a broadcast medium, any disclosure
required by this paragraph must be communicated in a clear and
prominent manner and in immediate conjunction with the represen-
tation that triggers the disclosure.

Provided, however, that:

(1) For endorsements or testimonials about weight loss success,
respondent can satisfy the requirements of subparagraph 1.E.(1) by
accurately disclosing the generally expected success in the follow-
ing phrase: “Diet Center clients lose an average of ___ pounds
over an average ____ - week treatment period;” and

(2) If the weight loss success or weight loss maintenance
success depicted in the advertisement is representative of what
participants of a group or subset clearly defined in the advertise-
ment generally achieve, then, in heu of the disclosures required in
either subparagraph LE.(1) or (2) hereln respondent may substitute
a clear and prominent disclosure of the percentage of all of respon-
dent’s customers that the group or subset defined in the advertise-
ment represents;

F. Representing, directly or by implication, the typical rate or
speed at which any participant on any weight loss program has
experienced or will experience weight loss unless, at the time of
making any such representation, respondent possesses and relies
upon competent and reliable scientific evidence substantiating the
representation.

G. Failing to disclose, clearly and prominently, either:

(1) To each participant who, after the first two weeks on the
program, is experiencing average weekly weight loss that exceeds
two percent (2.0%) of said participant’s initial body weight, or
three pounds (whichever is less), for at least two consecutive
weeks; or

(2) In writing to all participants, when they enter the program,
that failure to follow the program protocol and eat all of the
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varieties and amounts of food recommended may involve the risk
of developing serious health complications.

H. Representing, directly or by implication, that participants on
respondent’s weight loss program will lose only fat and no lean
body tissue.

I. Making any representation, directly or by implication, about
the loss of fat or the loss of lean body tissue that participants on
respondent’s weight loss program will experience unless, at the
time of making any such representation, respondent possesses and
relies upon competent and reliable scientific evidence substan-
tiating the representation.

J. Misrepresenting, directly or by implication, the existence,
contents, validity, results, conclusions or interpretations of any test
or study.

K. Misrepresenting, directly or by implication, the perform-
ance, efficacy or safety of any weight loss program.

IL.

It is further ordered, That respondent shall notify the
Commission at least thirty (30) days prior to the effective date of
any proposed change in the corporate respondent such as dissolu-
tion, assignment or sale resulting from the emergence of a suc-
cessor corporation(s), the creation or dissolution of subsidiaries or
any other change in the corporation(s) that may affect compliance
obligations arising out of this order; provided, however, that noth-
ing in this order shall be interpreted to require respondent to notify
the Commission regarding the addition or termination of fran-
chisees or licensees.

11

It is further ordered, That respondent shall maintain for a
period of three (3) years after the date the representation was last
made, and upon request make available to the Federal Trade
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Commission staff for inspection and copying, all materials pos-
sessed and relied upon to substantiate any representation covered
by this order, and all test reports, studies, surveys or other informa-
tion in its possession or control that contradicts, qualifies or calls
into question any such representation, including complaints from
consumers.

IV.

It is further ordered, That respondent shall distribute a copy of
this order to each of its officers, agents, representatives, independ-
ent contractors and employees who is involved in the preparation
and placement of advertisements or promotional materials or who
has any responsibilities with respect to the subject matter of this
order; and, for a period of five (5) years from the date of entry of
this order, distribute same to all future such officers, agents,
representatives, independent contractors and employees.

V.
It is further ordered, That:

A. Respondent shall distribute a copy of this order to each of
its franchisees and licensees and shall contractually bind them to
comply with the prohibitions and affirmative requirements of this
order; respondent may satisfy this contractual requirement by incor-
porating such order requirements into its current Operations Man-
ual; and

B. Respondent shall further make reasonable efforts to monitor
its franchisees’ and licensees’ compliance with the order provi-
sions; respondent may satisfy this requirement by: (1) taking
reasonable steps to notify promptly any franchisee or licensee that
respondent determines is failing materially or repeatedly to comply
with any order provision; (2) providing the Federal Trade Commis-
sion with the name and address of the franchisee or licensee and the
nature of the noncompliance if the franchisee or licensee fails to
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comply promptly with the relevant order provision after being so
notified; and (3) in cases where that franchisee’s or licensee’s
conduct constitutes a material or repeated violation of the order,
diligently pursuing reasonable and appropriate remedies available
under its franchise or license agreement and applicable state law to
bring about a cessation of that conduct by the franchisee or
licensee;

provided, however, that respondent’s compliance with this Part
shall constitute an affirmative defense to any civil penalty action
arising from an act or practice of one of respondent’s franchisees
or licensees that violates this order where respondent: a) has not
authorized, approved or ratified that conduct; b) has reported that
conduct promptly to the Federal Trade Commission under this part;
and c) in cases where that franchisee’s or licensee’s conduct
constitutes a material or repeated violation of the order, has dili-
gently pursued reasonable and appropriate remedies available under
its franchise or license agreement and applicable state law to bring
about a cessation of that conduct by the franchisee or licensee.

VL

It is further ordered, That respondent shall, within sixty (60)
days after the date of service of this order, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which it has complied with this order.

Commissioner Owen dissenting as to the exception requiring
full numerical disclosures involving quantitative weight loss main-
tenance claims in short radio and television advertisements.
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STATEMENT OF COMMISSIONER DEBORAH K. OWEN
CONCURRING IN PART AND DISSENTING IN PART

The Commission’s decision to approve and issue consent orders
with these three major marketers of low calories diets represents an
important, and largely appropriate, next step in the Commission’s
efforts to address allegations of false and unsubstantiated advertis-
ing claims in the diet industry. However, I must dissent on one
aspect of the remedies in these matters.

In the earlier very low calorie diet cases, I took the position that
the mandated weight loss maintenance disclosures were likely to be
too complex, to enlighten consumers if made during short radio or
TV ads.! Irecommended requiring more concise disclosures for
such broadcast ads, which would be supplemented by full dis-
closure at the point of sale. The relief in the present three matters
adopts much of this approach, and, as such, represents a significant
improvement over the very low calorie diet consents. However,
this improvement would not apply where a broadcast maintenance
claim includes a number, percentage, or other descriptive term to
convey a quantitative measure. I am concerned that this proviso
will significantly reduce, if not eliminate, the incidence of shorter,
more understandable broadcast ad disclosures, without providing
sufficiently compensating gains in preventing deception. Further-
more, the proviso’s language regarding descriptive terms conveying
a quantitative measure is vague. Appropriate, non-deceptive claims
may be inadvertently chilled as a result, and vexing compliance
questions may arise as respondents attempt to conform to the
requirements of the orders. Accordingly, I dissent with respect to
inclusion of this proviso in these consent orders.

: See Statement Concurring in Part and Dissenting in Part in Jason Pharmaceuticals, Inc., File No.
902-3337, National Center for Nutrition, Inc.. File No. 912-3024, and Sandoz Nutrition Corporation,
File No. 912-3023 (Aug. 10, 1992)
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IN THE MATTER OF

PHYSICIANS WEIGHT LOSS CENTERS
OF AMERICA, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3476. Complaint, Dec. 22, 1993--Decision, Dec. 22, 1993

This consent order prohibits, among other things, the Ohio diet-program
companies from misrepresenting the performance or safety of any
weight-loss program they offer in the future, and requires them to have
scientific data to substantiate future claims they make regarding weight loss
and maintenance. In addition, the consent order requires certain disclosures
regarding safety and health risks.

Appearances

For the Commission: Michael Milgrom and Richard Kelly.
For the respondents: Thomas R. Brule, in-house counsel,
Akron, OH.

COMPLAINT

The Federal Trade Commission having reason to believe that
Physicians Weight Loss Centers of America, Inc., and Physicians
Weight Loss Centers, Inc., (referred to collectively herein as
“respondents”) have violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that a
proceeding by it in respect thereof would be in the public interest,
alleges:

PARAGRAPH 1. Respondent Physicians Weight Loss Centers
of America, Inc. (PWLCA) is an Ohio corporation with its office
and principal place of business located at 395 Springside Drive,
Akron, Ohio. Respondent Physicians Weight Loss Centers, Inc.



