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IN THE MATTER OF

ORCHID TECHNOLOGY

CONSENT ORDER . ETe.. IN REGARD TO ALLEGED VIOLA TION OF
SEe. OF THE FEDERAL TRADE COMMISSION ACT

Docket 3574, Complaint, May 1995--Declslon, May . 1995

This consent order prohibits , among other things , a CaJifornia-based company from
fa1sely representing that any of its computer peripheral products had been
rated, reviewed or endorsed by any person or publication, and from

misrepresenting the results of any test, study or evaluation in connection with
marketing its computer peripheral equipment. The consent order also requires
the respondent to possess competent and reliable evidence to substantiate
performance claims.

Appearances

For the Commission: Matthew D. Gold and Jeffrey A. Klurfeld.
For the respondent: Timothy Roake, Fenwick West Palo Alto

CA.

COMPLAINT

The Federal Trade Commission , having reason to believe that
Orchid Technology, a corporation ("respondent ), has violated the
provisions of the Federal Trade Commission Act , and it appearing to
the Commission that a proceeding by it in respect thereof would be
in the public interest, alleges:

PARAGRAPH 1. Respondent Orchid Technology is a California
corporation , with its principal office or place of business at 45365
Northport Loop West , Fremont , California.

PAR. 2. Respondent has manufactured, labelled, advertised

offered for sale, sold , and distributed peripheral products for personal
computers. Among respondent s products is the "CelsiusNLB
Windows accelerator " ("Celsius ), which is a graphics accelerator
board. A graphics accelerator board increases the speed at which a
personal computer displays complex graphical images and improves
the quality of the graphics. The Celsius is powered by the AGXOIS
graphics accelerator chip, which respondent does not manufacture.
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Several competitors of Orchid also use the AGXOIS graphics
accelerator chip to power graphics accelerator boards that they
market.

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce , as "commerce " is

defined in Section 4 of the Federal Trade Commission Act.
PAR. 4. Respondent has disseminated or has caused to be

disseminated advertisements and promotional materials for the
Celsius, including but not necessarily limited to the attached Exhibits

e. These advertisements and promotional materials contain the

following statements:

(a) "THE FASTEST WlNDOWS ACCELERATOR IN REAL WORLD
APPLICATIONS.
Windows Magazine (U. K. Version), August 1993
(Exhibits A-
(b) "OUTPERFORMS MANY ACCELERATORS TWICE ITS PRICE."
Windows Magazine (U.K Version), August 1993
(Exhibits A-C)

PAR. S. Through the use of the statements contained in the
advertisements referred to in paragraph four, including but not

necessarily limited to the advertisements attached as Exhibits A-
respondent has represented , directly or by implication , that the cited
magazine described the Celsius in the manner represented.

PAR. 6. In truth and in fact , the cited magazine did not describe
the Celsius in the manner represented. The statement set out in
paragraph four (a) did not appear in the cited magazine or elsewhere
in reference to the Celsius. The statement set out in paragraph
four (b) appeared in the cited magazine but referred to a graphics
accelerator board manufactured by one of Orchid' s competitors. The
Celsius was not even one of the products reviewed in the cited
magazine. Therefore , the representation set forth in paragraph five
was, and is , false and misleading.

PAR. 7. The advertisements and promotional materials referred
to in paragraph four, including but not necessarily limited to the
attached Exhibits Band C, contain the following statements and
depictions:

(a) WINDOWS: Enjoy the speed of the Celsius (AGX IS) with it s 32-bit GUI
accelerator chip and VRAM for peak acceleration.
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PERFORMANCE: VidMark Scores (Higher number indicates better
performance. ) VidMark consists of five real world Windows applications
including WordPerfect 5. Excel 4. CorelDraw 3. , and Freelance 2.
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(Exhibit B)
(b) PERFORMANCE

In a recent VidMark perfonnance test, Celsius ' chip, the AGX 15 , sped to
victory in VidMark' s latest comparison. VidMark is a benchmark that uses
four real world Windows applications including WordPerfect 5. Excel 4.
CorelDraw 3. , and Freelance 2.
BOARD
The CelsiusNLB uses the lIT AGXOlS graphics processor (see graph below)
and high performance VRAM.
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PAR. 8. Through the use of the statements and depictions
contained in the advertisements and promotional materials referred
to in paragraph seven , including but not necessarily limited to the
attached Exhibits Band C, respondent has represented, directly or by
implication, that the Celsius achieved the top score of" 100.00" in an
objective test comparing several graphics accelerator boards.

PAR. 9. In truth and in fact, the Celsius did not achieve the top
score of " 100. 00" in an objective test comparing several graphics
accelerator boards. A competitor s product , which uses the same
graphics accelerator chip that is in the Celsius , achieved that score.
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Therefore, the representation set forth in paragraph eight was , and is
false and misleading.

PAR. 10. In providing the advertisements and promotional
materials referred to in paragraph four to computer dealers
respondent has furnished the means and instrumentalities to those
dealers to engage in the acts and practices alleged in paragraphs four
through nine.

PAR. 11. The acts or practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commerce in violation of Section S(a) of the Federal Trade
Commission Act.

Chairman Pitofsky not participating.
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EXHIBIT C
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the San Francisco Regional Office
proposed to present to the Commission for its consideration and
which , if issued by the Commission , would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent , its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in
such complaint , or that the facts as alleged in such complaint , other
than jurisdictional facts , are true and waivers and other provisions as
required by the Commission s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that a complaint should issue stating its
charges in that respect , and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days , now in further conformity with the
procedure prescribed in Section 2. 34 of its Rules , the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

I. Respondent Orchid Technology is a corporation organized
existing and doing business under and by virtue of the laws of the
State of California, with its office and principal place of business
located in the City of Fremont, State of California.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent , and the proceeding
is in the public interest.
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ORDER

DEFINITION

For purposes of this order , the term computer peripheral
equipment shall mean graphics cards , sound cards, adaptor cards
memory expansion cards , or other hardware products that enhance
the capability and performance of personal computers.

It is ordered That respondent Orchid Technology, a corporation
its successors and assigns , and its offcers , agents, representatives and
employees , directly or through any corporation , subsidiary, division
or other device , in connection with the manufacturing, labelling,
advertising, promotion , offering for sale , sale , or distribution of the
Celsius Windows Accelerator, or other computer peripheral
equipment, in or affecting commerce, as "commerce" is defined in the
Federal Trade Commission Act , do forthwith cease and desist from
representing, in any manner, directly or by implication , that such
product has been rated, endorsed, recommended, reviewed or
evaluated by any person or publication , unless such is the case.

II.

It is further ordered, That respondent Orchid Technology, a

corporation, its successors and assigns , and its officers , agents,

representatives and employees, directly or through any corporation
subsidiary, division or other device, in connection with the
manufacturing, labelling, advertising, promotion , offering for sale
sale , or distribution of the Celsius Windows Accelerator , or other
computer peripheral equipment, in or affecting commerce, as
commerce" is defined in the Federal Trade Commission Act , do

forthwith cease and desist from misrepresenting, in any manner
directly or by implication , the existence , contents , validity, results
conclusions , interpretations or purpose of any test or study.
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It is further ordered That respondent Orchid Technology, a

corporation, its successors and assigns, and its offcers , agents,

representatives and employees , directly or through any corporation
subsidiary, division or other device, in connection with the

manufacturing, labelling, advertising, promotion , offering for sale
sale, or distribution of the Celsius Windows Accelerator, or other
computer peripheral equipment, in or affecting commerce, as
commerce" is defined in the Federal Trade Commission Act , do

forthwith cease and desist from making any representation, in any
manner, directly or by implication, about the perfonnance or
attributes of any such product , unless such representation is true and
at the time of maldng such representation , respondents possess and
rely upon competent and reliable evidence , which when appropriate
must be competent and reliable scientific evidence , that substantiates
such representation. For purposes of this provision

, "

competent and

reliable scientific evidence" shall mean tests , analyses, research
studies or other evidence based on the expertise of professionals in
the relevant area , that has been conducted and evaluated in an
objective manner by per&Ons qualified to do so, using procedures
generally accepted in the profession to yield accurate and reliable
results.

IV.

It is further ordered That for five (5) years after the last date of
dissemination of any representation covered by this order
respondent , or its successors and assigns , shall maintain and upon
request make available to the Federal Trade Commission for
inspection and copying:

A. All materials that were relied upon in disseminating such

representation; and
B. All tests , reports , studies, surveys, demonstrations or other

evidence in its possession or control that contradict, qualify, or call
into question such representation, or the basis relied upon for such
representation , including complaints from consumers.
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It is further ordered, That respondent shaH notify the Commission
at least thirty (30) days prior to any proposed change in the
respondent such as dissolution , assignment , or sale resulting in the
emergence of a successor corporation , the creation or dissolution of
subsidiaries, or any other change in the corporation which may affect
compliance obligations arising under this order.

VI.

It is further ordered, That respondent shaH , within ten (10) days
from the date of service of this order upon it, distribute a copy of this
order to each of its offcers , agents , licensees , representatives

independent contractors , and employees involved in the preparation
and placement of advertisements or promotional materials , or who is
in communication with customers or prospective customers, or who
has any responsibilities with respect to the subject matter of this
order.

VII.

It is further ordered, That respondent shaH , within sixty (60) days
from the date of service of this order upon them, and at such other
times as the Commission may require , file with the Commission a
report, in writing, setting forth in detail the manner and form in which
it has complied with this order.

Chairman Pitofsky not participating.
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IN THE MATTER OF

TELE-COMMUNICATIONS, INe.

CONSENT ORDER . ETe.. IN REGARD TO ALLEGED VIOLATION OF
SEe. 7 OF THE CLA YTON ACT AND SEe. 5 OF THE

FEDERAL TRADE COMMISSION ACT

Docket 3575. Complaint, May 3, 1995-- Declsion. May . 1995

This consent order pcnnits , among other things, Tele-Comrnunications , Inc.
TCI" ) to complete its acquisition of TcieCable on the condition that it divest

either its own Columbus cable TV assets , or those of TeleCable within twelve
months. If the divestiture is not completed on time, the consent order pennits
the Commission to appoint a trustee to complete a sale of onc of the systems.
In addition , TCI , for ten years , is required to obtain Commission approval
before acquiring any cable TV system in the Columbus , GA. , area.

Appearances

For the Commission: Ronald B. Rowe and Jill M. Frumin.
For the respondent: Joe Sims, Jones, Day, Reavis Pogue

Washington , D.

COMPLAINT

The Federal Trade Commission ("Commission ), having reason
to believe that respondent Tele-Communications , Inc. ("TCI" ), a
corporation subject to the jurisdiction of the Commssion , has agreed
to acquire TeleCable Corporation ("TeleCable ) in violation of

Section 7 of the Clayton Act , as amended, IS U. e. 18 , and Section
of the Federal Trade Commission Act ("FfC Act ), as amended , IS

e. and it appearing to the Commission that a proceeding in
respect thereof would be in the public interest , hereby issues its
complaint pursuant to Section 11 of the Clayton Act, as amended , IS
U.se. 21 , and Section S(b) of the FfC Act , as amended , IS U.
4S(b), stating its charges as follows:

I. TCI

PARAGRAPH 1. Respondent TCI is a corporation organized
existing, and doing business under and by virtue of the laws of the


