312 FEDERAL TRADE COMMISSION DECISIONS
Complaint 120 F.T.C.

IN THE MATTER OF

THE ESKIMO PIE CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SECS. 5 AND 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-3597. Complaint, Aug. 11, 1995--Decision, Aug. 11, 1995

This consent order prohibits, among other things, a Virginia-based corporation from
misrepresenting the existence or amount of calories or any other nutrient or
ingredient in any frozen dessert product and from falsely claiming that any
frozen dessert product has been approved, endorsed or recommended by any
person, group or organization. In addition, the consent order requires a
disclosure statement, should Eskimo Pie represent that any frozen dessert is a
useful or appropriate part of a diabetic's diet.

Appearances

For the Commission: C. Steven Baker and Barbara DiGiulio.

For the respondent: F. Clairborne Johnston, Jr., Mays &
Valentine, Richmond, VA. and Stuart M. Pape and Daniel Krakov,
Patton, Boggs & Blow, Washington, D.C.

COMPLAINT

The Federal Trade Commission, having reason to believe that The
Eskimo Pie Corporation ("respondent"), a corporation, has violated
the provisions of the Federal Trade Commission Act, and it appearing
to the Commission that a proceeding by it in respect thereof would be
in the public interest, alleges:

PARAGRAPH 1. Respondent The Eskimo Pie Corporation is a
Delaware corporation, with its principal office or place of business
at 901 Moorefield Park Drive, Richmond, Virginia.

PAR. 2. Respondent has advertised, labelled, offered for sale,
sold, and distributed a number of different varieties of Eskimo Pie
Sugar Freedom frozen dessert products to the public. Each of these
products is a "food" within the meaning of Sections 12 and 15 of the
Federal Trade Commission Act.
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PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce as "commerce" is
defined in Section 4 of the Federal Trade Commission Act.

PAR. 4. Respondent has disseminated or has caused to be
disseminated advertisements for Eskimo Pie Sugar Freedom
Products, including but not necessarily limited to the attached
Exhibits 1 through 6. These advertisements contain the following
statements:

A. SLIM DOWN FOR SUMMER
[Among the products depicted in this advertisement are boxes of Eskimo Pie Sugar
Freedom products. The packages for these products feature the name Sugar
Freedom and the NutraSweet name and logo.]
{The advertisement also depicts figures engaged in exercise activities, such as
weight lifting, bicycling, and jogging, and a tape measure running through it.]
(Exhibit 1).

B.NOW IS YOUR LAST CHANCE TO SLIM DOWN FOR SUMMER, AND
THE FOLLOWING GREAT TASTING FOODS CAN HELP.
* * *
SATISFY YOUR SWEET TOOTH WITH SUGAR FREEDOM ESKIMO PIE
NOVELTY TREATS. MADE WITH THE GREAT TASTE OF NUTRASWEET,
REFRESHING SUGAR FREEDOM ESKIMO PIE COMES IN BARS, CONES,
SANDWICHES AND NOW HALF GALLONS.
[Transcript of tape recording attached as Exhibit 2]
(Tape recording attached as Exhibit 3).

C. SWEET SAVINGS
Millions of you who are trying to eat smarter enjoy NutraSweet in things like sodas
and gum and yogurts. Many of you stock your kitchens with frozen desserts and
jams sweetened with NutraSweet. But what about trying the other products
sweetened with the great taste of NutraSweet? You can start by clipping these
valuable coupons here and save!
At NutraSweet we believe that you shouldn't have to compromise on the delicious
things in life for any reason -- even calories.
* * *
Sugar Freedom Eskimo Pie
[The coupon book in which this appeared contains a cents off coupon for Eskimo
Pie Sugar Freedom products.)
(Exhibit 4).

D. [Advertisement depicts 1/2 gallon carton of Eskimo Pie Sugar Freedom,
which features the following:]
Sugar Freedom
A Proud Sponsor of the
[ADA Triangle Logo] American Diabetes Association
[NutraSweet Swirl Logo] NutraSweet
(Exhibit 5).
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E. [The first side of a coupon states, in part,:]
PROUD PARTNERS.
PURE PLEASURE.
[ADA triangle] AMERICAN DIABETES ASSOCIATION

ESKIMO PIE  [logo in bold]
[The other side states, in part,:]
Now Eskimo Pie and the American Diabetes Association are partners in providing
the pure pleasure of frozen novelties to everyone! Just look for the ADA logo
proudly displayed on all Sugar Freedom Eskimo Pie bars, cones and sandwiches
made with NutraSweet.
(Exhibit 6).

PAR. 5. Through the use of statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits 1
through 6, respondent represented, directly or by implication:

(a) That Eskimo Pie Sugar Freedom products are significantly
reduced in calories compared with comparable foods.
(b) That Eskimo Pie Sugar Freedom products are low in calories.

PAR. 6. In truth and in fact:

(a) Most Eskimo Pie Sugar Freedom products are not
significantly reduced in calories compared with comparable foods.
Most are not significantly reduced in calories compared with
comparable foods on an equivalent weight basis.

(b) Eskimo Pie Sugar Freedom products are not low in calories.

Therefore, the representation set forth in paragraph five was, and is,
false and misleading.

PAR. 7. Through the use of statements contained in the
advertisements referred to in paragraph four, including but not
necessarily limited to the advertisements attached as Exhibits 5 and
6, respondent represented, directly or by implication, that the
American Diabetes Association has approved or endorsed Eskimo Pie
Sugar Freedom products.

PAR. 8. In truth and in fact, the American Diabetes Association
has not approved or endorsed Eskimo Pie Sugar Freedom products.
Therefore, the representation set forth in paragraph seven was, and is,
false and misleading.
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PAR. 9. Through the use of statements contained in the
advertisements referred to in paragraph four, including but not
limited to the advertisements attached as Exhibit 5 and 6, respondent
has represented, directly or by implication, that Sugar Freedom
products are particularly useful or appropriate in the diabetic's diet.
Respondent has failed to disclose:

A. That many Sugar Freedom products are high in total fat and
saturated fat. Diabetics are at increased risk of heart disease and
many diabetics are advised to regulate their total fat and saturated fat
intake. Some Sugar Freedom products contain as much as 16 grams
of total fat and 10 grams of saturated fat per serving. Some contain
over 13 grams of total fat and many contain well over 4 grams of
saturated fat per serving. While no food is inherently inappropriate
for people with diabetes, in light of respondent's representation that
Sugar Freedom products are particularly useful or appropriate in the
diabetic's diet, the high total fat and saturated fat content of these
Sugar Freedom products would be material to diabetics in deciding
to purchase and use them and the failure to disclose these facts is
deceptive.

B. That many Sugar Freedom products are not low or reduced in
calories. Many diabetics are advised to regulate their caloric intake.
Some Sugar Freedom products contain as many as 260 calories per
serving. While no food is inherently inappropriate for people with
diabetes, in light of respondent's representation that Sugar Freedom
products are particularly useful or appropriate in the diabetic's diet,
the fact that these Sugar Freedom products are not low or reduced in
calories would be material to diabetics in deciding to purchase and
use them and the failure to disclose these facts is deceptive.

PAR. 10. The acts and practices of the respondent as alleged in
this complaint constitute unfair or deceptive acts of practices and the
making of false advertisements in or affecting commerce in violation
of Sections 5(a) and 12 of the Federal Trade Commission Act.
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EXHIBIT 2

ngfo S?a"" |

NOWIS YOUR LAST CHANCE TO SLIM DOWN FOR SUMMER. AND THE FOLLOWING
GREAT TASTING FOODS CAN HELP

START EACH DAY LIGHT WITH FARM RICH LIGITT NON-DAIRY BREAKFAST )
CREAMER. CHOLFSTEROL FREE AND LOW IN SATURATED FAT. FARM RICH LIGH
NON-DAIRY CREAMER 1S DELICIOUS IN COFFFE, ON CEREAL OR ADDED TO SLICED
IFRUTT.

FOR A TASTY, LOW CALORIE SNACK.TRY CHICO SAN FLAVORED POPCORN CAKES
AND RICE CAKES. MADE FROM NUTRITIOUS, WIHOLESOMIE GRAINS AND DELICIOUS
ALL-NATURAL FLAVORS, CHICO SAN IS THE IDFAL ALTERNATIVE TO THGH FAT
SNACKS.

QUENCHANY THIRST WHH GRAYSON MUUS AN WATER, BOTFLED AT ITS
SOURCE ATOP VIRGINLAS RLUE RIDGE MOUSTAINS, GRAYSON IS THE FINEST
NATURAL DRINKING WATER INTHE WORED 1 00K FOR GRAYSON 1N YOUR FA-
VORITE GROCERY STORE.

FOR A QUICK SERVING SIDE DISHL TRYPICTSWEELT EXPRESS FROZEN VEGETABLES.
READY T SERVE IN THREE MINUTES, U.S A GROWN PICTSWEET ALL NATURAL i
VEGETABLES PROVIDE AN EXCELLENT SOURCE OF VITAMINS AND ARE LOW IN FAT.

TREATS. MADE WITH THE GREAT TASTE OF NUTRASWEET, REFRESHING SUGAR
FREEDOM ESKIMO PIE COMES IN BARS, CONES, SANDWICHES AND NOW HALF
GALLONS.

SATISEY YOUR SWEET TOOTH WITH SUGAR FREEDOM ESKIMO PIE NOVELTY *

LOOK FOR MONEY SAVING COUPONS AND A CHANCE TO WIN A LUXURY WEEKENT
ATTHE ABBEY RESORT AND FONTANA SPA IN THIS WEEK'S LOCAL VALUES MAGA-
ZINE AND CHICAGO TRIBUNFE

EXHIBIT 2
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EXHIBIT 3

EXHIBIT THREE IS A TAPE RECORDING
AND IS AVAILABLE UPON REQUEST
FROM THE PUBLIC REFERENCE BRANCH
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Chicago Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge respondent with
violation of the Federal Trade Commission Act; and

The respondent and counsel for the Commission having thereafter
executed an agreement containing a consent order, an admission by
the respondent of all the jurisdictional facts set forth in the aforesaid
draft of complaint, a statement that the signing of said agreement is
for settlement purposes only and does not constitute an admission by
respondent that the law has been violated as alleged in such
complaint, and waivers and other provisions as required by the
Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, now in further conformity with the
procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

1. Respondent The Eskimo Pie Corporation is a Delaware
corporation, with its office and principal place of business located at
901 Moorefield Park Drive, Richmond, Virginia.

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER

L

1t is ordered, That respondent The Eskimo Pie Corporation, a
corporation, its successors and assigns, and its officers, agents,
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representatives, and employees, directly or through any corporation,
subsidiary, division or other device, in connection with the
manufacturing, labelling, advertising, promotion, offering for sale,
sale, or distribution of any frozen dessert product in or affecting
commerce, as “"commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from misrepresenting,
in any manner, directly or by implication, through numerical or
descriptive terms, logos, symbols, or any other means:

A. The existence or amount of calories or any other nutrient or
ingredient in any such product; or

B. That such product has been approved, endorsed or
recommended by any person, group or organization.

II.

It is ordered, That respondent The Eskimo Pie Corporation, a
corporation, its successors and assigns, and its officers, agents,
representatives, and employees, directly or through any corporation,
subsidiary, division or other device, in connection with the
manufacturing, labelling, advertising, promotion, offering for sale,
sale, or distribution of any frozen dessert product in or affecting
commerce, as “"commerce” is defined in the Federal Trade
Commission Act, do forthwith cease and desist from failing to
disclose clearly and prominently in any advertisement or promotional
material that represents, in any manner, directly or by implication,
through numerical or descriptive terms, logos, symbols, or any other
means, that such product is a useful or appropriate part of a diabetic's
diet:

A. The fat content per serving of such product expressed as 1) the
number of grams and 2) the percentage of the "Maximum Daily -
Value," unless such product is low in total fat;

B. The saturated fat content per serving of such product expressed
as 1) the number of grams and 2) the percentage of the "Maximum
Daily Value" of the saturated fat, unless such product is low in
saturated fat; and

C. The statement "Not a reduced calorie food" when such a
statement would be required on the label pursuant to regulations
promulgated by the Food and Drug Administration.
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The statements required by subparagraphs A.l and A.2 and B.1 and
B.2 of this Part shall appear in close proximity. For purposes of this
Part, the term "Maximum Daily Value" shall mean the daily reference
value or other daily intake limit for total fat or saturated fat
established in an effective final regulation of the Food and Drug
Administration. For purposes of this Part, "low in fat" and "low in
saturated fat” shall mean the qualifying amount for such terms as set
forth in regulations promulgated by the Food and Drug
Administration.

For purposes of this order, "clearly and prominently" shall mean
as follows:

1. In a television or videotape advertisement, the disclosure shall
be presented simultaneously in both the audio and video portions of
the advertisement. The audio disclosure shall be delivered in a
volume and cadence and for a duration sufficient for an ordinary
consumer to hear and comprehend it. The video disclosure shall be
of a size and shade, and shall appear on the screen for a duration,
sufficient for an ordinary consumer to read and comprehend it;

2. In a print advertisement, the disclosure shall be in close
proximity to the representation that triggers the disclosure in at least
twelve (12) point type; and

3. In a radio advertisement, the disclosure shall be delivered in a
volume and cadence and for a duration sufficient for an ordinary
consumer to hear and comprehend it.

1.

Nothing in this order shall prohibit respondent from making any
representation that is specifically permitted in labeling for any
product by regulations promulgated by the Food and Drug
Administration pursuant to the Nutrition Labeling and Education Act
of 1990.

Iv.
It is further ordered, That for five (5) years after the last date of

dissemination of any representation covered by this order,
respondent, or its successors and assigns, shall maintain and upon
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request make available to the Federal Trade Commission for
inspection and copying:

A. All materials that were relied upon in disseminating such
representation; and

B. All test reports, studies, surveys, demonstrations, or other
evidence in its possession or control that contradict, qualify, or call
into question such representation, including correspondence from
consumers.

V.

It is further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any proposed change in the
respondent such as dissolution, assignment, or sale resulting in the
emergence of a successor corporation, the creation or dissolution of
subsidiaries, or any other change in the respondent which may affect
compliance obligations arising out of this order.

VL

It is further ordered, That respondent shall distribute a copy of
this order to each of its operating divisions and to each of its officers,
agents, representatives, employees, and licensees engaged in the
preparation or placement of advertisements or other materials
covered by this order.

VIL

It is further ordered, That respondent, or its successors and
assigns, shall, for three (3) years after the date of the last
dissemination of the representation to which they pertain, maintain
and upon request make available to the Federal Trade Commission
for inspection and copying all advertisements containing any
representation covered by this order.
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VIIL

It is further ordered, That respondent shall, within sixty (60) days
after service of this order, and at such other time as the Commission
may require, file with the Commission a report, in writing, setting
forth in detail the manner and form in which it has complied with this
order.
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IN THE MATTER OF

APM ENTERPRISES - MINN INC.

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATION OF
THE TRUTH IN LENDING ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3598-Complaint, Aug. 11, 1995--Decision, Aug. 11, 1995

This consent order requires, among other things, a video dating service franchise
to properly and accurately disclose the annual percentage rate ("APR") and
other credit terms of financed memberships, as required by the federal Truth
in Lending Act, and requires the franchise to establish adjustment refund
programs to compensate its past and current members who overpaid finance
charges.

Appearances

For the Commission: Stephen Cohen and Judy Nixon.
For the respondent: Basil Demeur, Knechtel & Demeur, Oak
Park, IL.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Great Expectations Creative Management, Inc. has violated the
Federal Trade Commission Act ("FTC Act"), and that Great
Expectations, Inc., GEC Illinois, Inc., GEC Tennessee, Inc., GEC
Alabama, Inc., Great Southern Video, Inc., New West Video
Enterprises, Inc., San Antonio Singles of Texas, Inc., Austin Singles
of Texas, Inc., Great Expectations of Baltimore, Inc., Great
Expectations of Washington, D.C., Inc., Great Expectations of
Washington, Inc., Sterling Connections, Inc., Private Eye
Productions, Inc., Great Expectations - Columbus, Inc., JAMS
Financial, Inc., V.L.P. Enterprises, Inc., APM Enterprises - Minn
Inc., KGE, Inc., G.E.C.H., Inc., MWVE, Inc., GREATEX Denver,
Inc., Sun West Video, Inc., and TRIAAC Enterprises, Inc.
(hereinafter sometimes referred to collectively as "Great
Expectations") have violated the Truth in Lending Act ("TILA"), its
implementing Regulation Z, and the FTC Act, and it appearing to the



