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Complaint 124 FTC.

IN THE MA TIER OF

LIFE FITNESS

CONSENT ORDER, ETe. , IN REGARD TO ALLEGED VIOLA TIO:\ OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket 3766. Complaint, Sept. 1997--Decisiol1, Sept. 1997

This consent order requires , among other things , the Ilinois-based manufacturer
and distrbutor of stationary exercise cycles to substantiate future weight- loss
calorie-burning or fat-burning claims or benefits of any exercise equipment.
In addition, the consent order prohibits the respondent from misrepresenting
the result of any test, study or research relating to such benefits.

Appearances

For the Commission: Laura Fremont and Jeffrey Klurfeld.
For the respondent: William C. Holmes, Freeborn Peters

Chicago , IL.

COMPLAINT

The Federal Trade Commission , having reason to believe that
Life Fitness , a general partnership (" respondent" ), has violated the
provisions of the Federal Trade Commission Act , and it appearing to
the Commission that this proceeding is in the public interest, alleges:

1. Respondent Life Fitness is a New York gcneral partnership
with its principal office or place of business at 10601 West Belmont
Avenue, Franklin Park , Ilinois.

2. Respondent has manufactured , advertised, labeled , offered for
sale , sold , and distributed exercise products to the public , including
Lifecycles " which are exercise bicycles.

3. The acts and practices of respondent allcged in this complaint
have been in or affecting commerce , as "commerce" is defined in
Section 4 of the Fcdcral Trade Commission Act.

4. Respondent has disseminatcd or has causcd to be disseminated
advertisements for Lifccycles , including but not neccssarily limited
to the attached Exhibits A through C. These advertisements contain
the fol1owing statements:

A. "Research has shown that the patented Lifecyc1e programs allow you to
bum over 1 000 calories per hour

' ....

" (Exhibit A)
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B. "Remember, the Lifecycle programs have been proven to bum over 1000
calories per hour

' ....

" (Exhibit B)

C. "BUR OVER 1300 CALORIES AN HOUR' . . . . " (Exhibit C)

5. Through the means described in paragraph four, respondent
has represented, expressly or by implication, that users of the

Lifecycle will bum calories at a rate of over 1 000 per hour under
conditions of ordinary use.

6. Through the means described in paragraph four, respondent has
represented , expressly or by implication , that it possessed and relied
upon a reasonable basis that substantiated the representation set forth
in paragraph five, at the time the representation was made.

7. In truth and in fact, respondent did not possess and rely upon
a reasonable basis that substantiated the representation set forth in
paragraph five , at the time the representation was made. Therefore
the representation set forth in paragraph six was , and is, false or

misleading.
8. Through the means described in paragraph four, respondent has

represented , expressly or by implication , that research shows that
users of the Lifecycle will bum calories at a rate of over 1 000 per
hour under conditions of ordinary use.

9. In truth and in fact , research does not show that users of the
Lifecycle will bum calories at a rate of over 1 000 per hour under
conditions of ordinary use. Therefore , the representation set forth in
paragraph eight was , and is , false or misleading.

10. The acts and practices of respondent as alleged in this
complaint constitute unfair or deceptive acts or practices in or
affecting commcrce in violation of Section 5(a) of the Federal Trade
Commission Act.
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EXHIBIT B
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EXHIBIT C

124 F.
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent and its general partner, The Life Fitness
Companies L.P. , having been furnished thereafter with a copy of a
draft of complaint which the San Francisco Regional Offce proposed
to present to the Commission for its consideration and which, if

issued by the Commission, would charge respondent with violation
of the Federal Trade Commission Act; and

The respondent , its general partner, their attorney, and counsel for
the Commission having thereafter executed an agreement containing
a consent order, an admission by the respondent and its general
partner of all the jurisdictional facts set forth in the aforesaid draft of
complaint, a statement that the signing of said agreement is for
settlemcnt purposes only and does not constitute an admission by
respondent or its general partner that the law has bccn violated as
alleged in such complaint, or that the facts as alleged in such

complaint , other than jurisdictional facts , are true , and waivcrs and
other provisions as required by the Commission Rules; and

The Commission having thereafter considered the matter and
having determined that it had rcason to believe that the respondent
has violated the said Act, and that a complaint should issue stating its
charges in that respect , and having thereupon accepted the cxecuted
consent agrecmcnt and placed such agreement on the public record
for a period of sixty (60) days , now in further conformity with the
procedure prescribed in Section 2.34 of its Rules , the Commission
hereby issues its complaint , makes the following jurisdictional
findings and enters the following order:

1. Respondent Life Fitness is a general partnership organized
existing, and doing business under and by virtue of the laws of the
State of New York with its offices and principal place of business
located at 10601 West Belmont Avenue , in the City of Franlin Park
State of 1Iinois.

The Life Fitness Companies L.P. is a limited partnership
organized , existing, and doing business under and by virtue of the
laws of the State of Delaware , with its offces and principal place of
business located at 10601 West Belmont Avenue , in the City of
Franklin Park , State of 1Iinois.
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2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent and respondent'

general partner, and the proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall apply:

1. "Competent and reliable scientifc evidence shall mean tests
analyses , research , studies , or other evidence based on the expertise
of profcssionals in the relevant area, that has been conducted and
evaluated in an objective manner by persons qualified to do so , using
procedures generally accepted in the profcssion to yield accurate and
reliable results.

2. Unless otherwise specified respondent shall mean Lifc
Fitness , a general partnership, and its successors and assigns.

3. Unless otherwise specified , references to respondent' general
partner shall mean The Lifc Fitness Companies L.P. , a limited
partnership, and its successors and assigns.

4. Unless otherwise specified the partnerships shall mcan
respondent and its general partner as defincd in this order.

5. "In or affecting commerce shall mcan as defined in Section 4
of the Federal Trade Commission Act , 15 U.S. c. 44.

It is ordered That respondent and its general partner , and their
offcers , agents , representatives , and employees , directly or through
any partnership, corporation , subsidiary, division, or other device , in
connection with the manufacturing, labeling, advcrtising, promotion
offering for sale , sale , or distribution of any " LifecycJe " or any other
exercise equipment in or affecting commerce , shall not make any
representation , in any manner, expressly or by implication:

A. About the rate at which users burn calories , or the number of
calories users burn, through use of such product;

B. About the weight loss or fat loss users achieve through use of
such product; or

C. About the benefits , perfonnance , or efficacy of such product
with respect to calorie burning, fat burning, or weight loss
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unless at the time the representation is made , respondent and its
general partner possess and rely upon competent and reliable
evidence, which when appropriate must be competent and reliable
scientific evidence , that substantiates the representation.

II.

It is further ordered That respondent and its general partner, and
their offcers, agents , representatives, and employees, directly or
through any partnership, corporation, subsidiary, division , or other
device, in connection with the manufacturing, labeling, advertising,
promotion, offering for sale , sale, or distribution of any product in or
affecting commerce , shall not misrepresent, in any manner, expressly
or by implication, the existence, contents, validity, results

conclusions or intcrpretations of any test, study, or research relating
to calorie burning, fat burning, or weight loss.

It is further ordered That respondent and its general parner shall
for five (5) years after the last date of dissemination of any

representation covcred by this order, maintain and upon request makc
available to the Federal Trade Commission for inspection and
copymg:

A. All materials that were relied upon in disscminating the

representation; and
B. All tests , reports , studies , surveys , demonstrations , or other

evidence in their possession or control that contradict, qualify, or call
into qucstion the representation , or the basis relied upon for the
representation , including complaints and other communications with
consumers or with govemmental or consumer protection
organizations.

IV.

It is further ordered That respondent and its general partner shall
deliver a copy of this order to all current and future principals
partners, officers, directors , and managers, and to all current and
futurc employees , agents , and representatives having responsibilities
with respect to thc subjcct matter of this order, provided , howcver
that the duty to deliver this order to future personnel as requircd by
this Part shall terminatc thrce (3) years after the datc upon which this
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order becomes final. Respondent and its general partner shal1 deliver
this order to current personnel within thirt (30) days after the date of
service of this order, and to future personnel within thirty (30) days
after the person assumes such position or responsibilities.

It is further ordered That respondent and its general parter shal1
notify the Commission at least thirty (30) days prior to any change in
the partnership(s) that may affect compliance obligations arising
under this order, including but not limited to a dissolution

assignment , sale , merger, incorporation, or other action that would
result in the emergence of a successor entity; the creation or
dissolution of a subsidiar, parent, or affiliate that engages in any acts
or practices subject to this order; the proposed filing of a bankptcy
petition; or a change in the partnership name or address. Provided
however, that, with respect to any proposed change in the partnership
about which the partnerships learn less than thirty (30) days prior to
the date such action is to take place , the partnerships shal1 notify the
Commission as soon as is practicable after obtaining such knowledge.
Al1 notices required by this Part shal1 be sent by certified mail to the

Associate Director, Division of Enforcement , Bureau of Consumer
Protection , Federal Trade Commission, Washington , D.

VI.

It is further ordered That respondent and its general partner shal1
within sixty (60) days after the date of service of this order, and at
such other times as the Federal Trade Commission may require , file
with the Commission a report , in writing, setting forth in detail the
manner and form in which they have complied with this order.

VII.

This order wil1 terminate on Scptember 9 , 2017 , or twenty (20)
years fTom the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court al1eging any violation
of the order, whichevcr comes later; provided, however, that the filing
of such a complaint wil1 not affect the duration of:

A. Any Par in this order that terminates in less than twenty (20)
ycars;
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B. This order s application to any party that is not named as a
defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided , further, that if such complaint is dismissed or a federal
court rules that the respondent or its general partner did not violate
any provision of the order, and the dismissal or ruling is either not
appealed or upheld on appeal , then the order wi11 terminate according
to this Part as though the complaint had never been filed , except that
the order wi11 not terminate between the date such complaint is fied
and the later of the deadline for appealing such dismissal or ruling
and the date such dismissal or ruling is upheld on appea1.

Commissioner Azcuenaga concurrng in part and dissenting in
part.

STATEMENT OF COMMISSIONER AZCUENAGA
CONCL'RRING IN PART AND DlSSE'ITI1G 1'1 PART

I concur in the Commission s final decision and order in this
matter except to the extent that The Life Fitness Companies , L.P. (the
parent company of Life Fitness), although not named in the complaint
or in the caption of the order, is included in the order s substantive
provisions. Rather than consenting to be named in the complaint and
order, The Life Fitness Companies , L.P. , has agreed to be bound by
the order as if it were a named respondent. It is fundamental that
complaints are the predicate on which Commission orders must be
based. See 15 U.S. c. 45(b). Either Life Fitness Companies , L.P. , as
a party responsible in whole or in part for the unlawful conduct
a11eged , should be included in both the complaint and the order, or the
company should be removed from the order.

Only those persons named in Commission complaints as a11eged
wrongdoers , their successors or assigns , or those who are employed
by or otherwise are subject to the direction and control of such
parties , should be included in Commission ordcrs. The Life Fitness
Companies , L.P. , owns 99% of the named respondent and thereby
controls , or is capable of contro11ing, its subsidiary s actions rather
than the reverse. Indeed , it may have participated in some way in the
actions cha11enged in the complaint, but I see no basis under Section
5 of the FTC Act for imposing an order to cease and desist on a
nonparty.
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IN THE MA TIER OF

OERLIKON-BUHRLE HOLDING AG

MODIFYING ORDER IN REGARD TO ALLEGED VIOLA nON OF
SEe. 7 OF THE CLA YTON ACT A'ID SEe. 5 OF THE

FEDERAL TRADE COMMISSION ACT

Docket 3555. Consent Order, Feb. 1995--ModiD'lIg Order , Sept. , 1997

This order reopens a 1995 consent order -- involving Oerlikon-Buhrle s acquisition

of Ley bold AG -- and modifies the consent order by substitutig a prior notice

provision for the prior approval provision of the consent order.

ORDER REOPENING A0!D MODIFYING ORDER

On May 12 , 1997 , Oerlikon-Buhrle Holding AG (" Oerlikon ), the

respondent named in thc conscnt ordcr issued by the Commission on
February 1 , 1995 , in Docket 1\0. C-3555 ("order ), fied its Petition
To Reopen and Modify Consent Order ("Petition ) in this matter.

Oerlikon asks that the Commission reopen and modify the order
pursuant to Section 5(b) of the Federal Trade Commission Act, 15

c. 45(b), and Section 2. 51 of the Commission s Rules of

Practice , 16 CFR 2. , and consistent with the Statement of the
Federal Trade Commission Concerning Prior Approval and Prior
Notice Provisions, issued June 21 , 1995 ("Prior Approval Policy
Statement l to eliminate the requircment that Oerlikon obtain the

prior approval of the Commission before acquiring certain assets or
interests relating to the manufacture and sale of compact disc
metallizer machines or turbomolecular pumps. Oerlikon s Petition

was on the public record for thirty days until May 14 , 1997 , and no

comments were received. As discussed below, the prior approval

requirement of paragraph VII of the order is set asidc and a limited
prior notice provision is substituted in paragraph VII.

The Commission, in its Prior Approval Policy Statement

concludcd that a general policy of requiring prior approval is no
longer needed , citing the availability of thc premerger notification
and waiting period requirements of Scction 7 A of the Clayton Act
commonly referred to as the Hart-Scott-Rodino ("HSR" ) Act, 15

c. l8a, to protect the public interest in effective merger law
enforcement. Prior approval or prior notice may be appropriatc in the
public interest in certain limitcd circumstances. For example, a

narrow prior approval provision may be appropriate "where there is

1 60 Fed. Reg. 39,
745-47 (Aug. 3, 1995); 4 Trade Reg. Rep. (CCl-) 241


