888 FEDERAL TRADE COMMISSION DECISIONS
Complaint 126 F.T.C.
IN THE MATTER OF

GATEWAY 2000, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF THE
MAGNUSON-MOSS WARRANTY ACT AND SEC. 5 OF
THE FEDERAL TRADE COMMISSION ACT

Docket C-3844. Complaint, Dec. 22, 1998--Decision, Dec. 22, 1998

This consent order prohibits, among other things, the South Dakota-based
distributor and advertiser, of personal computers and software, from failing to make
the text of any written warranty on a consumer product readily available for
examination by prospective buyers prior to sale; from failing to provide a full
refund of the purchase price of a product, including any shipping costs, insurance,
handling or any other fees due to the consumer pursuant to any money-back
guarantee offer made by the respondent; and requires the respondent to pay
approximately $290,000 to the U.S. Treasury.

Participants

For the Commission: Michael Rose, Brenda Doubrava, John
Mendenhall, and Margaret Patterson.

For the respondent: Michael Sibarium, Winston & Strawn,
Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Magnuson-Moss Warranty Act
("the Warranty Act"), 15 U.S.C. 2301 et seq., and Rules 701 and 702,
16 CFR Parts 701 ("the Disclosure Rule") and 702 ("the Pre-Sale
Availability Rule"), promulgated thereunder, and the Federal Trade
Commission Act, 15 U.S.C. 41 ef seq., and by virtue of the authority
vested in it by said Acts, the Federal Trade Commission, having
reason to believe that Gateway 2000, Inc., a corporation, hereinafter
sometimes referred to as respondent, has violated the provisions of
said Acts and Rules, and it appearing to the Commission that a
proceeding by it would be in the public interest, hereby issues its
complaint stating its charges in that respect as follows:

PARAGRAPH 1. The definitions of terms contained in Section
101 of the Magnuson-Moss Warranty Act, 15 U.S.C. 2301, and in
Rules 701 and 702, 16 CFR 701.1 and 702, promulgated thereunder
shall apply to the terms used in this complaint.
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PAR. 2. Respondent Gateway 2000, Inc., is a corporation
organized, existing, and doing business under and by virtue of the
laws of the State of Delaware, with its principal office and place of
business located at 610 Gateway Drive, North Sioux City, SD.

PAR. 3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as "commerce" is
defined in the Federal Trade Commission Act.

PAR. 4. Respondent is now and has been engaged in the direct
marketing of personal computers throughout the United States. In the
operation of’its business, respondent is now and has been distributing,
advertising, offering for sale and selling, among other items, IBM-
compatible desktop, notebook and subnotebook personal computers,
software, printers, modems, and monitors, all of which are consumer
products. Therefore, respondent is a supplier of consumer products.

PAR. 5. In the ordinary course and conduct of its aforesaid
business, respondent sells or offers for sale consumer products for
purposes other than resale or use in the ordinary course of the buyer's
business. Therefore, respondent is a seller of consumer products.

VIOLATIONS OF SECTION 5(a)(1) OF THE FTC ACT

PAR. 6. Respondent has disseminated or has caused to be
disseminated advertisements, promotional materials and written
warranties for its products, including but not necessarily limited to the
attached Exhibits 1 through 9.

Money-back Guarantee Claims

PAR. 7. The advertisements and promotional materials referred
to in paragraph six, including but not necessarily limited to the
attached Exhibits 2 through 6, contain the following statements:

1. GATEWAY 2000'S STANDARD FEATURES AND SERVICES . . .
GUARANTEE Thirty-day money back guarantee.

2. 30-Day Money-back Guarantee . . . If you're unhappy with your Gateway
2000 purchase, for any reason, you can return the system within 30 days
for a full refund.

3. THE EXTRAS - THAT DON'T COST EXTRA AT GATEWAY ...
30-day money-back guarantee.

4. INCLUDED WITH EVERY SYSTEM: 30-day money-back guarantee.

5. Yougeta30-day money-back guarantee. If you don't like your system,
send it back within 30 days for a refund.
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PAR. 8. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph

~ seven, and other statements not specifically set forth herein,

respondent has represented, directly or by implication, that purchasers
may return merchandise to the respondent within 30 days of its
purchase, and obtain a full refund of all money paid to respondent to
obtain said merchandise.

PAR. 9. In truth and in fact, when respondent determines the
amount of the refund, it is its policy and practice to deduct its stated
cost of shipping the merchandise to the purchaser from the money
paid by consumers to the respondent. Thus, purchasers who return
merchandise to respondent within 30 days of its purchase do not
obtain a full refund of all money paid to respondent to obtain said
merchandise.

PAR. 10. Therefore, the representations set forth in paragraph
eight were, and are, false and misleading and constitute unfair or
deceptive acts or practices in violation of Section 5(a)(1) of the FTC
Act, 15 U.S.C. 45(a)(1).

On-Site Service Claims

PAR. 11. The advertisements and promotional materials referred
to in paragraph six, including but not necessarily limited to the
attached Exhibits 7, 8 and 9, contain the following statements:

Standard Features and Services -- Free on-site service to most locations
in the nation
THE EXTRAS That Don't Cost Extra At Gateway -- Free on-site sérvice
to most locations

INCLUDED WITH EVERY SYSTEM: Free on-site service to most locations

PAR. 12. Through the use of the statements contained in the
advertisements and promotional materials referred to in paragraph
eleven, and other statements not specifically set forth herein,
respondent has represented, directly or by implication, that the
purchasers of the warranted products, upon request to the respondent,
will receive the free on-site services of a technician, except in certain
geographic locations, and that respondent will send a technician
regardless of whether respondent first diagnoses the problem over the
telephone and whether the consumer can make the repair.

PAR. 13. In truth and in fact, regardless of geographic location,
purchasers of the warranted products, upon request to respondent, did
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not always receive the free on-site services of a technician; rather, it
was the policy and practice of the respondent that it did not send a
technician to provide on-site service until the respondent diagnosed -
the problem over the telephone and determined that the consumer
could not make the repair.

PAR. 14. Therefore, the representations set forth in paragraph
twelve were, and are, misleading and constitute unfair or deceptive
acts or practices in violation of Section 5(a)(1) of the FTC Act,
15 U.S.C. 45(a)(1).

Deceptive Warranty Language About Consumer Remedies

PAR. 15. In the ordinary course and conduct of its business,
respondent has disseminated or has caused to be disseminated written
warranties, including but not necessarily limited to the attached
Exhibit 1, which contain the following language:

Under no circumstances shall Gateway 2000 be liable for any special, incidental,
or consequential damages based upon breach of warranty, breach of contract,
negligence, strict liability, or any other legal theory . .

PAR. 16. Through the use of the statement referred to in
paragraph fifteen, and other statements not specifically set forth
herein, respondent has represented, directly or by implication, that
consumers have no remedies regarding claims based upon incidental
or consequential damages.

PAR. 17. In truth and in fact, some states do not allow the
exclusion or limitation of incidental or consequential damages, and
consumers in those states do have remedies regarding claims based
upon incidental or consequential damages.

PAR.18. Therefore, the representations set forth in paragraph
sixteen were, and are, false and misleading and constitute unfair or
deceptive acts or practices in violation of Section 5(a)(1) of the FTC
Act, 15 U.S.C. 45(a)(1).

VIOLATIONS OF THE PRE-SALE AVAILABILITY RULE

PAR. 19. In the ordinary course and conduct of its business as a
seller of consumer products, respondent has offered for sale to
consumers consumer products with written warranties by means of a
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The full text of the written warranty; or

2. That the written warranty can be obtained free upon specific
written request, and the address where such warranty can be
obtained.

PAR. 20. Section 110(b) of the Warranty Act mandates that the
failure to comply with a Rule promulgated under the Warranty Act is
a violation of Section 5 of the Federal Trade Commission Act, 15
U.S.C. 45(a)(1). 15 U.S.C. 2310(b). Therefore, Gateway's failure to
comply with the provisions of the Pre-Sale Availability Rule, 16 CFR
Part 702, constituted and now constitutes an unfair or deceptive act
or practice in violation of Section 5(a)(1) of the Federal Trade
Commission Act, 15 U.S.C. 45(a)(1).

VIOLATIONS OF THE DISCLOSURE RULE

PAR. 21. In the ordinary course and conduct of its business,
respondent has given or offered to give written warranties, and is
therefore a warrantor as that term is defined in Section 701.1(g) of the
Disclosure Rule, 16 CFR 701.1(g)-

PAR. 22. In the ordinary course and conduct of its business,
respondent has provided written warranties excluding incidental or
consequential damages, but has failed to make, as required by Section
701.3(a)(8) of the Disclosure Rule, 16 CFR 701.3(a)(8), the following
disclosure: "Some States do not allow the exclusion or limitation of
incidental or consequential damages, so the above limitation or
exclusion may not apply to you."

PAR. 23. In the ordinary course and conduct of its business,
respondent has provided written warranties but has failed to make, as
required by Section 701.3(a)(9) of the Disclosure Rule, 16 CFR
701.3(a)(9), the following disclosure: "This warranty gives you
specific legal rights, and you may also have other rights which vary
from State to State."

PAR. 24. Section 110(b) of the Warranty Act mandates that the
failure to comply with a Rule promulgated under the Warranty Act is
a violation of Section 5 of the Federal Trade Commission Act, 15
U.S.C. 45(a)(1). 15 U.S.C. 2310(b). Therefore, Gateway's failure to
comply with the provisions of the Disclosure Rule, 16 CFR 701,
constituted and now constitutes an unfair or deceptive act or practice
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in violation of Section 5(a)(1) of the Federal Trade Commission Act,
15 U.S.C. 45(a)(1).

VIOLATIONS OF THE WARRANTY ACT

PAR. 25. Section 108 of the Warranty Act provides that no
supplier may disclaim or modify any implied warranty, except by
limiting the duration of an implied warranty to the duration of a
written warranty of reasonable duration, if the supplier makes any
written warranty to the consumer with respect to a consumer
product. 15 U.S.C. 2308.

PAR. 26. In the ordinary course and conduct of its business as a
supplier, respondent has made written warranties, including but not
necessarily limited to the attached Exhibit 1, which contain the
following language:

DISCLAIMER OF WARRANTIES

THE WARRANTY STATED ABOVE IS THE ONLY WARRANTY
APPLICABLE TO THIS PRODUCT. ALL OTHER WARRANTIES, EXPRESS
ORIMPLIED (INCLUDING ALL IMPLIED WARRANTIES OF MERCHANT-
ABILITY OR FITNESS FOR A PARTICULAR PURPOSE), ARE HEREBY
DISCLAIMED. ..

PAR. 27. Respondent's disclaimer of implied warranties
constituted and now constitutes a violation of Section 108 of the
Warranty Act, 15 U.S.C. 2308, and, pursuant to Section 110(b)
thereof, 15 U.S.C. 2310(b), an unfair or deceptive act or practice in
violation of Section 5(a)(1) of the Federal Trade Commission Act,
15 U.S.C. 45(a)(1).

Commissioner Anthony recused.
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EXHIBIT 1

Gateway 2000
Limited Warranty

Gateway 2000 One-Year Limited Warranty

Gatewzy 2000, Tnc. warrants 10 the original purcheser thut this bardware systcm will be fres from defocts in mescrial sndier
workmanship for one (1) year from the dete of delivery. During the warranty period, Gateway 2000 will correct any defocs in
w«muqs—aumum-wn@m--mhuu“m
' parts are d for the i Juawmumummm-h_mm
it of ,w-m
N mm,_-_u.._. Pl . Wi Rt

_umhmm&ﬁnwdhmmmm-nw

Iaterastional Warrasty
mwmum-wm-u—-hmmuwmmhwmo-
m@hmmhm—nhhmdmmmhmnmwhh
defective parts are retumned 10 Gascway 2000, Gascway 2000 will refond the cost of the part Samchabi
Gascway 2000 is also not responsible for ary cussoms fees, taxes or VAT that may be due. You must pay ol customs fees, tves,
o VAT thet may be due.

This Owe-Year Limited \Varranty covers normal nse. Coteway 2000 does net warrant or cover:

dumage during shipment other than eriginel shipsaent 1 parchescr;
wmn.m-ﬂ.hmumam

dsmage caused by of forcign objects;

damage cascd by peripheraisc
&fmmww'mﬁu“&mmh&mm

damage caused by the wse of the hardware sywem for parposes other than thoee for which it was designed:
damags (rom improper maiicasnce;

dwnage caused by sy other sbuse, misuse, mishandling. or misapplication.

ccceecccece

Gasrway 2000°s liabiliey for faire 1o repsiv the hardware syseem 10 conform 1o tee wasrasty after & rexsonable sumber of atiempts
will be imited 10 & repiscement of te bardware syser or. st Geteway 2000°3s option, 10 & refend 8ot 10 cxcced the parchese prics
of e hardware sysicm. These remexies are the Purchaser's exchxaive remedies for breach of warranty.

Mumﬂwmhﬂhh-’mﬁl incidental, or conssquential darmages based upoa breach of
‘warnnaty, breach of comract, segligence, srict fsbility, or any other legal theory. Such damages include, but are act miecd o, loss
of profits, Joss of revenee, loss of wse of te hardware systers or any associsted equipment, cost of capital, cost of sybstitese or

equipment, facilities or services, dows time, purchaser” -nh:ﬁ—dﬂm-ﬂb‘mﬂ
njery s property.

DISCLAIMER OF WARRANTIES

THE WARRANTY STATED ABOVE IS TIE8 ONLY WARRANTY APPLICABLE TO TIRS PRODUCT. ALL OTIER WARRANTEES,
EXPRESS OR {MPUFD (INCLUDING ALL BPLIED WARRANTIES OF MERCIANTABILITY OR ITNESS FOR A PARTICULAR

mwlmmmmmm {TNCLUDING BUTNOT LIMITED TO TIIE -DAY
MONEY BACK GUARANTER), OR ADVICR GIVIEN BY GATEWAY 2008, ITS AGENTS OR EMPLOYEES STIALL CREATE A

WARRANTY OR NMV"AYm“mW“B'm

IS DISCLAIMER OF WARRANTIES AND LIMITED WARRANTY ARF. GOVERNED BY TIIE LAWS OF TVIE STATE OF SOUTH
DAROTA.

6 Cateway 2000 Customer Support Guide

e tabebbrabics b e

126 F.T.C.
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EXHIBIT 2

AMPLE HARD DISK SPACE
Oursystems come standarnd withhigh

| capacityMigh speed hard disk drives ™ -

\ andmmlms.

TWOMEGSRAM-—MINIMUM :

Gateway 2000'systems are loaded

_7\| with RAM—2 Megs standard for 286

| and 386SX systems, and 4 Megs
i standard for 386 2nd 486 machines. .

1GHRES COLOR GRAPHICS
| Gateway 2000 systems come with
tandard 10245768 VGA display.

STOM CONFIGURATIONS
- Jour standard configurations don't fit
. yourneeds, well behappy tocustom
:on!’gurea system jusl foryou.

W=

=t e

RN l:u\

AllGateway 2000 systems come with
one-yearwammty onpansand Tabo

-‘Fonheht’ecryourmadune.youm
call our technical support st smﬂ toll. fme
: forexpm assistance.

OVERNIGHT. PARTS

Ifapart must be replaced, you'll have
itovemight via Federal Expxess fiee
[ ch:rge.

BULLETIN BOARD

Gateway 2000 owners have access lo :
. bulletinboard techaical support.

" FREEON-! s:rsssnvxcs

Ifunusual difficulties arise, we prov
free on-site service tomost lmuonsm
the cou!my

895

EXHIBIT2
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EXHIBIT 3

Gateway 2000 Assurances

Credu Terms

You can purchase your Gateway 2000 system on C.0.D. terms
or with American Express, Discover, Visa, or Mastercard. Net
30-day credit terms and leasing options are also available to
qualified buyers.

New FCC and Product Development Labs

As an 2dded assurance 1o you that your Gamray 2000 system
will comply with all FCC centification requirements, we've just
installed a new FCC testing lab in our recently expanded 70,000

One-Year Warranty square-foot manufacturing facility. We've also expanded our

Every Gateway 2000 system comes with  one-year warranty on product development lab in which we arc continually testing new
parts and service. 1f 2 part needs to be replaced, well quickly send components. The quest for even better prmlpcrfonnmce computer
a reglacement past via overnight shipping fres of charge. Beyond ~ systems never ends at Gateway.
the warranty, we provide [rez lelephone technical suppont for the
life of your machine. New Sales Hours

For your convenience, we've expanded our sales bours, New
Free:On-Site Service sales hours are [rom 7 2.m. 10 10 p.m. (CST) Monday through
o I iriusual difficullies occur, we can provide lree on-site service Friday and 9 am. 10 4 p.m. Saturdays.

to most locations in the country.

ANCAUD ATIXOIR
F—] o=
—

sy \-_/

CERoss

0 - 5 2 3 -20.0 0 SO EXHIBIT 3

610 Gutcway Drive o . Sinu City, SD 57039 ¢ 615-232-2011 ¢ Fax £5-232:2023

38
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EXHIBIT 4

- GATEWAY 2000

163117 236 VGA MHZ 386 VGA
U286 Processor

16}z 386SX VGA__§

R4 MB RAM

|2 MB 525" Drive

W 144 MB 35" Drive

8 80 MB 1 7ms IDE Drive
with 32K Cache

W 16-Bit VGA with 512K

W 14" Crysial Scan 10M

with 32K Cache
W 16-Bit VGA with 512K
14" Crysual Scan 1024
Cotor VGA Monitor

with 32K Cache
W 16-Bit VGA with | MB
M 147 Crysul Scan 1024N1
Color VGA Monitor

8 16-Bit VGA with S12K
R 14° Crysul Scan 1024

Color VGA Monitor 4

M | Parallel Serial Pons Color VGA Monitor W | ParalieV2 Seriad Pons
& 1 PS/2 Mouse Pon 8 1 Paraliel/2 Serial Ports 1 124-Key AoyKey Keyboard
B 124-Key AnyKey™ Keyboord ® | PS/2 Mouse Pon Micrasolt Mouse
W MS DOS® 5.0 Yy : :f_&Kty lMqu Keyboard

$13%5 S 30 Hel

4 MS Windows ).
31495 $1895

BESTBUYS - -~ [M33MHZ 386 CACHE -~ W25MHZ 486 CACHE - W333iHZ 496 CACHE
M Get our 33 MHz 386 Cache I frwe) 80336 Processor M Ime} 80486 Processor  Insel 80435 Processor

sysiem. same confliguration 2 B 64K Cache RAM W 63K Cache RAM 1 64K Cache RAM

liged wiha I20MBIDEhard W4 MBRAM B 1MBRAM M 3 MB RAM. Expands 10 63 MB

e ; . M 1.2 MB 5257 Drive 3.2 MB 5.257 Drive B 1.2MB 5.25" Drive
drive insiead of thé 200 MB drive. W 1AMB 3.5 Drive

(N

« Replacement pars shippod quickdy via overmighe dippieg #
0o charge

. W 133 MB 15° Drive 1.4 MB 35" Drive
o $2498 W200MB I5msIDE Drive with W00 MB iSms [DE Drive wih B 200 MB FSms IDE Drive wih
61K Mubii-Segmenied Cache 63K Multi-Segmenied Cache 64K Multi-Segmenscd Cache
W Same festures 25 ou 3V MHZ W 16-Bit VGA with | MB 8 16-Bi VGA with | MB W 16-Bit VGA with | MB
186 Cache ot 1 14" Crysual Scan 10241 M 14" Crystal Scan 104N B 14 Crysul Saan 102481
ki m"j‘;‘ﬁfﬁ, " Color YGA Monitor Color VGA Mawitor Color VGA Monitor
ine siedd g | Parallel/2 Serial Ponis 1 Parallel? Serial Pors | Parallel2 Serial Pons
of8.andaI20MBIDEMN g y24.Xey AnyKey Keyboard W 124.Key AnyKey Keyboard W 124-Key AnyKey Keybard
drive, insiead of the 200 MB drive W Microsoft Mouse 8 Microsofi Mouse B Microsolt Mouse
in our sandard configuration. M MS DOS 30 W MS DOS 50 M MS DOS 5.0
$2845 M MS Windows 30 & MS Windows 30 B MS Windows 30
$2795 $2995 $3395
N
The Extras - That Don't Cost Extra At Gateway
« One-year wamanty os parcs asd babor +C.0.D. serms a0d major cvedis cards honored

* Nt X0-dty crodit tewa svadable 10 qualified commercial customers
« Leasing options svaitable 10 qualificd commertial castomers

Leasing
* X)-day moncy-beck puaramce. « MS DOS 5.0 is standasd: versions 4.01 and 3.3 are available » mo
* Lifesime soli-free wchnical support from te service arpanization exa charge
that won PC World's Service Escelience Award - The prograramable AryKcy keyboerd s standard: 3 101-tcy
« Free oo-siac service 1 mow locations. teyboard is also avachible 2 no exwa charpe
* Free bufietin board tectmical swpport

All prices are subjecs 10 change. Prices do aot inctude shipping. © Prinied on recycled paper. m Corporate Sponsor - @ program of the
Americon Forrsiry Associstion, 8ox 2000, Washingion. DC 20013 Coll us for information om how you can support Globel Reledy.

Sales Hours: 7am-10pm Weekdays, 9am-4pm Saturdays (Central Time)
K Service Hours: 6am-Midnight Weckdays, 9am-2pm Saturdays (Central Time)

ihTe| 5 “You've 91 @ fricmd in e Ducsinems”

.-de
inst 800-523.2000

610 Gaicway Drive = N. Siowa Criy. SD SALY - 4015.212.2000 « Fys 605-132-2020

[ EXHIBIT 4

From Cana ‘00

N e N0 b Ve NEU ol A K e tbrmnbod s NPU v it e vkt m e

-
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811 PS/2 Mouse.Pont
™ 124-Key AnyKey Keyboard
. ."Microsoft® Mouse
‘MSDOS 50 .
MS Windows™ 3¢

+124-Key AnyKey Keyhuard

Microsoft Mouse
MS DOS 5.0
MS Windows 3.0

BESTBUYS - - .- §

T Get our 33 MHz 386 sysiem.
same configuration 3s listed.
with 2 120M8 IDE hard drive
insiead of the 200MB drive

$2145

1L 9%@5@"

126 F.T.C.

AVGR with IMB=
Crydal Séan 10240

", Color YGA Monitor
® | Panailel/2 Serial Pons
A% 124-Key AnyKey Keyboard
*". Microsolt Muuse
MS DOS 5.0
MS Windous 1.0

$1895

27 el RO4R6 Prexessor
© 12K Cache RAM
= 8MB RAM
*1.2MB 8.257 Drive
A4MB 15" Dnve
2 J40OMB 15ms SCSI Drive wuh
128K Multi-Segroenied Cache |
£)2;Bit EISA SCS! Controlier
B16Bit VGAwih IMB  ~
1024N1 -
Mooitor, %

Same features a8 our 33 MHz
186 sysiem excepe this machine
has 4MB RAM wsiead of §.
and a 120MB IDE hard dme
nsiead of the 200MB drive

in our siandard configurasivn.

$2495

INCLUDED WITH EVERY SYSTEM:

+ One-year wamanty - W0-day mones -hack guarantee + Liferime 10l)-free
vechnical suppon - Free on-tike service 10 most locations » Free bullenn
boaird techaical suppon + Sofiware and optional penpherals insualied 2

facsary » Software disketies and comprehensive hardware and soitwase

manuals provided

Sales Hours: Tam- t0pm Weekdays, 9am-4pm Saturdays (CST)
Service Hours: 6am-Midnight Weekdays, 9am-2pm Saturdays (CST)

All prives are subjevt i change  Prices do not include shpping.

EXHIBIT 5

o
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Grrtewiry 2000 wus 4 record; sehut wonld
3 /d Gike? Music to your ears!

rose Old-Time Country Values

The Low Overheads

QOur album would kick off with some great Country
es because, after all, we're the original country PC
npany with the low-overhead prices. We're located

the “+artland of America where our factory is

.rdf( \by com and bean fields. KSUX country radio,
e Super Pig, is the number

e station in these
nts (no fooling).
ateway folks are
.oslly midwest bom
d raised, and it shows in our quality workmanship
' in the friendly, down-home way we treat our
sstomers. We'll bend over backwards to please you
Then you buy from Gateway, you get the best price,
uality and service. That’s a value nobody can beat

simme the Good Stuff -
iy Hammer and the Boys

This song is dedicated to everybody who's tired of
iew technology becoming affordable only afier it's
ipstaged by something better. At Gateway, we offer
he I"‘ t, newfangled technology at homespun prices.

)

R

v S IS A imakes a oghiy fime Wondows oochunet

" comprehensive hardware and software manuals).

899
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Baby, Let Me Baby You
by The Support Group
Every Gateway 2000 sysiem comes
with excellent afier-the-sale
support. You get a 30-day
money-back guarantee. If

you don't like your system,

send it back within 30 days foc

arefund. All systems come

with a one-year limited

warranty and telephone technical

support for the life of the system from our . s

award-winning tech depariment. We received PC ) ”m’::'nd ::d

World's World Class Award in 1992 for best service troined over 500 new

and support in the hardware catcgory. Andina m‘:ﬂ;/::f:;:::"

February 1993 survey, PC Magazine readers once again support, sales and

gave Gateway an excellent rating for service and m“m:"f‘:,t

reliability. You also get a lifetime BBS membership bﬁngll'lgm,;;mnl
. . : number of emplovees

for additional technical support and online forums. 10 over 1 900,

We offer on-sile service to most locations in the
country (factory service only for notebooks).
Replacement parts leave our factory as quickly as
possible; we pay ovemight shipping. Plus we now have
interactive doc ion on desktop systems with
pictures and text right on your hard drive (in addition to

We make it easy for you to buy a Gateway PC, oo, a3
with convenient payment options including major credit %‘)?;%
cards and C.O.D. tesms. Net 30-day terms and leasing T
options are also available to qualified commercial

customers. All this and your great-looking Gateway
PC comes in our distinctive, country cow-spotted box!

EXHIBIT 6

(G

800-846-2usvy
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EXHIBIT 7
Gateway 2000 Systems
- 12MHZ 286VGA GATEWAY 3865X ] ' ZSJHZ 386"VGA
; ) o 10 A 13 1B 525 v C B 1240 535 Die
| R 1.2 MB 525" Drive g B 14MB 35 Drive |hacA 5144 MB 35 Drive i
@ 144 MB 35" Drive B 40 MB |7ms IDE Drive 80 MB 17ams IDE Drive ;
1% 40 MB 17ms IDE Drive with 32K Cache with 32K Cache
with 32K Cache 8 16 Bit VGA with 512K % 16 Bit VGA with | MB o

& 16 Bit VGA with SI12K B 14 Guewsy Crymal Sean (04 W 4° CncuyCryudSanlmlNl

R 14" Gty oyl S 1024 Color VGA Mocitor Color VGA Mositoc
Color VGA 8§ Paralled/2 Serial Ports 8 | Panallel? Sesiad Ports

"lh:ﬂdn&mlhns # 101 Key Keyboard 101 Key Keyboard

* 101 Key Keyboard R M5 DS 33 or 401 - BMSDOS 33 ar 4l

' MSDOS 33 or 401 * RIMSWINDOWS30 &I MS WINDOWS 30
$1495.00 $1895.00 : $2395.00

25MHZ 386CACHE] 333IHZ 386VGA § 250HZ 486" VGA

D 4K Cache RAM W 64K Cactic RAM B 64K Cache RAM

£ 4MBRAM &4 MBRAM % &3 MB RAM

T1IMBS2 Drive [ 12 MB 525° Drive ~ %1 12 MB 525" Drive

~L44MB 35 Drive = 3144 MB 35" Drive 721,44 MB 3.5° Drive

£200 MB 15ms IDE Drive ¥ 200 MB 15ms DE Drive

,(.4 < g T30 MB ]7qs IDE Drive

S a‘? "c:gﬁ . g TSNl with 64K

b 1VGA with | MB 388 16 By . W16BitVGAwih | MB
Cunalsanmlm 1414} Gat :

N 101 Kzﬁ‘&d
“*03 Msg&m«l %”
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint which the Cleveland Regional Office
proposed to present to the Commission for its consideration and
which, if issued by the Commission, would charge the respondent
with violation of Section 5 of The Federal Trade Commission Act
("FTC Act"); the Magnuson-Moss Warranty Act ("Warranty Act")
and two Rules promulgated thereunder: the Rule concerning the
Disclosure of Written Consumer Product Warranty Terms and
Conditions ("Disclosure Rule"); and the Rule concerning the Pre-Sale
Availability of Written Warranty Terms ("Pre-Sale Rule"). Under
Section 110(b) of the Warranty Act, 15 U.S.C. 2310(b), violations of
the Warranty Act or its Rules are also violations of Section 5 of the
FTC Act; and

The respondent, its attorneys, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by the respondent that the law has been violated as alleged
in such complaint, and waivers and other provisions as required by
the Commission's Rules; and ‘

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Acts, and that a complaint should issue stating
its charges in that respect, and having thereupon accepted the
executed consent agreement and placed such agreement on the public
record for a period of sixty (60) days, now in further conformity with
the procedure prescribed in Section 2.34 of its Rules, the Commission
hereby issues its complaint, makes the following jurisdictional
findings and enters the following order:

A. Respondent Gateway 2000, Inc. is a corporation organized,
existing and doing business under and-by virtue of the laws of the
State of Delaware, with its office and principal place of business
located at 610 Gateway Drive, North Sioux City, SD.
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B. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.

ORDER
DEFINITIONS

1. The definitions of terms contained in Section 101 of the

- Magnuson-Moss Warranty Act, 15 U.S.C.2301, and inRules 701 and

702, 16 CFR Parts 701 ("the Disclosure Rule") and 702 ("the Pre-Sale
Availability Rule"), promulgated thereunder, shall apply to the terms
used in this order.

2. "On-Site Service" shall mean the provision of the services of a
qualified technician at the location of a defective or allegedly
defective product sold or supplied by Gateway 2000, Inc.
("respondent") in an attempt to repair, replace, or otherwise correct a
problem described by a purchaser to the respondent.

3. "Clearly and conspicuously" shall mean that the disclosure
must be given in: (1) twelve point type where the representation that
triggers the disclosure requirement is given in twelve point or larger
type; or (2) the same type size as the representation that triggers the
disclosure requirement where that representation is given in a type
size that is smaller than twelve point type.

L.

It is ordered, That respondent Gateway 2000, Inc., a corporation,
its successors and assigns, and its officers, representatives, agents and
employees, directly or through any corporation, subsidiary, division
or other device, in connection with the sale or offering for sale of any
consumer product for which the respondent offers a written warranty,
do forthwith cease and desist from: ‘

A. Excluding liability for any incidental or consequential damages

arising from any consumer injury without clearly and conspicuously

disclosing, as provided by Section 701.3(a)(8) of the Disclosure Rule,
16 CFR 701.3(a)(8), that some states do not allow for such exclusion;
B. Failing to disclose, as provided by Section 701.3(a)(9) of the
Disclosure Rule, 16 CFR 701.3(a)(9), that certain states may give the
consumer legal rights in addition to those provided by the warranty;
C. Disclaiming any implied warranty, except as provided by
Section 108 of the Warranty Act, 15 U.S.C. 2308;
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D. Failing to make the text of any written warranty on a consumer
product readily available for examination by prospective buyers prior
to sale through utilization of one or more means specified in Section
702.3(c) of the Pre-Sale Availability Rule, 16 CFR 702.3(c).

IL.

It is further ordered, That respondent, its successors and assigns,
and its officers, representatives, agents and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the sale or offering for sale of any consumer product,
do hereby cease and desist from failing to provide a full refund of the
purchase price of a product, including any shipping costs, insurance,
handling or any other fee or charge paid by the consumer, within
seven (7) business days of the respondent's acceptance, after a
reasonable opportunity for inspection, of the merchandise returned by
the consumer for a refund pursuant to any money-back guarantee
offer made by respondent; provided, however, that respondent may
deduct a service charge or other fees such as shipping and handling
costs only if respondent has disclosed that such deductions will be
made, clearly and conspicuously and in close proximity to the money-
back guarantee offer made by respondent.

I11.

It is further ordered, That respondent, its successors and assigns,
shall pay to the Federal Trade Commission, by cashier's check or
certified check made payable to the U.S. Treasury and delivered to
Commission counsel, Cleveland Regional Office, 1111 Superior
Avenue, Suite #200, Cleveland, OH 44114, the sum of Two Hundred
Eighty Nine Thousand Four Hundred Twenty Nine and 05/100
($289,429.05) Dollars. Respondent shall make this payment on or
before the tenth day following the date of service of the order. In the
event of any default on any obligation to make payment under this
section, interest, computed pursuant to 28 U.S.C. 1961(a), shall
accrue from the date of default to the date of payment. No portion of
the respondent's payment shall be deemed payment of any fine,
penalty, or punitive assessment.
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IV.

It is further ordered, That respondent, its successors and assigns,
and its officers, representatives, agents and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the sale or offering for sale of any consumer product,
do forthwith cease and desist from representing, in any manner,

directly, or by implication, that it shall provide On-Site Service unless

respondent discloses, clearly and conspicuously and in close
proximity to the representation, any material limitations on obtaining
On-Site Service.

V.

It is further ordered, That respondent, its successors and assigns,
and its officers, representatives, agents and employees, directly or
through any corporation, subsidiary, division or other device, in
connection with the sale or offering for sale of any consumer product,
for which the respondent offers a written warranty, do forthwith cease
and desist from misrepresenting a consumer's remedies under its
warranties for claims based upon incidental or consequential damages.

VI

It is further ordered, That respondent shall, within thirty (30) days
of the date of service of this order, deliver to each of the respondent's
current directors and officers, and to all managing employees, agents,
and representatives having any sales, advertising, customer service,
or policy responsibility with respect to the subject matter of this
order, a copy of this order to cease and desist. For a period of three -
(3) years thereafter, respondent shall distribute the same to all future
directors and officers, and to all future managing employees, agents,
and representatives within thirty (30) days after the inception of their
affiliation with respondent.

VIL

It is further ordered, That respondent shall, within thirty (30) days’
of the date of service of this order, provide written instructions to all
current managing employees, agents, and representatives having any
sales, advertising, customer service, or policy responsibility on behalf
of respondent as to respondent's specific obligations and duties under
the Magnuson-Moss Warranty Act (15 US.C. 2301, et seq.),
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including, but not limited to, Section 108 (15 U.S.C. 2308), thereof,
and Rules 701 and 702, 16 CFR Parts 701 ("the Disclosure Rule")
and 702 ("the Pre-Sale Availability Rule"), promulgated thereunder,
and this order. For a period of three (3) years thereafter, respondent
shall provide said instructions to all future such managing employees,
agents, and representatives within thirty (30) days after the inception
of their affiliation with respondent.

VIIIL.

It is further ordered, That respondent shall, for a period of not
less than five (5) years from the date of service of the order, maintain
and upon request make available to the Federal Trade Commission
for inspection and copying (i) copies of all written instructions
provided by respondent to its supervising employees, agents, and
representatives having any sales, advertising, customer service, or
policy responsibility on behalf of respondent pursuant to Part VII,
above; (ii) all warranties on consumer products costing more than $15
for which the respondent is the warrantor; and (iii) exemplars of all
advertising by the respondent.

IX.

It is further ordered, That respondent and its successors and
assigns shall notify the Commission at least thirty (30) days prior to
any change in the corporate entity that may affect compliance
obligations arising under this order, including but not limited to a
dissolution, assignment, sale, merger, or other action that would result
in the emergence of a successor corporation; the creation or
dissolution of a subsidiary, parent, or affiliate that engages in any acts
or practices subject to this order; the proposed filing of a bankruptcy
petition; or a change in the corporate name or address. Provided,
however, that, with respect to any proposed change in the corporation
about which respondent learns less than thirty (30) days prior to the
date such action is to take place, respondent shall notify the
Commission as soon as is practicable after obtaining such knowledge.
All notices required by this Part shall be sent by certified mail to the
Associate Director, Division of Enforcement, Bureau of Consumer
Protection, Federal Trade Commission, Washington, D.C.
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X.

It is further ordered, That this order will terminate on December
22,2018, or twenty years from the most recent date that the United
States or the Federal Trade Commission files a complaint (with or
without an accompanying consent decree) in federal court alleging
any violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any paragraph in this order that terminates in less than twenty
years;

B. This order's application to any respondent that is not named as
a defendant in such complaint; and ‘

C. This order if such complaint is filed after the order has
terminated pursuant to this paragraph.

Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this paragraph as though
the complaint was never filed, except that the order will not terminate
between the date such complaint is filed and the later of the deadline
for appealing such dismissal or ruling and the date such dismissal or
ruling is upheld on appeal.

XI.

It is further ordered, That respondent shall, within sixty (60) days
after service of this order on it, file with the Commission a report in
writing, setting forth in detail the manner and form in which it has
complied with this order.

Commissioner Anthony recused.
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Re:Petition of Mt. Olympus Financial, Dan Horman, and
Annette Horman to Quash Civil Investigative Demands --
File No.982-3543 (Mt. Olympus Financial)

August 11, 1998

Dear Messrs. Atkin and Hawkins:

This letter advises you of the Federal Trade Commission's ruling
on the above-referenced Petition to Quash ("Petition"). The decision
was made by Commissioner Sheila F. Anthony, acting as the
Commission's delegate. See 16 CFR 2.7(d)(4).

The Petition is denied for the reasons stated below. As also set
forth below, the new deadline for Mt. Olympus Financial, L.C. and
its principals, Dan and Annette Horman (together "Petitioners" or "Mt
Olympus"), to respond to, and otherwise comply with, the Civil
Investigative Demands ("CID") is Wednesday, August 26, 1998.

Petitioners have the right to request review of this matter by the
full Commission. Such a request must be filed with the Secretary of
the Commission within three days after service of this letter.! The
filing of a request for review by the full Commission does not stay or
otherwise affect the new return date -- August 26, 1998 -- unless the
Commission rules otherwise. See 16 CFR 2.7(f).

1. SUMMARY OF THE DISPUTE

Mt. Olympus is a subprime lender. At issue in this investigation
is whether Mt. Olympus violated Section 5 of the FTC Act, 15 U.S.C.
- 45(a); the Truth in Lending Act ("TILA"), 15 U.S.C. 1601 et seq.,
which includes the Home Ownership and Equity Protection Act
("HOEPA"); and/or TILA's implementing regulation, Regulation Z,
12 CFR Part 226. More specifically, the Commission wants to pursue
preliminary evidence it has gathered suggesting that Petitioners
induced consumers to falsify their loan applications to indicate that
the loans were for business purposes when, in fact, those loans were
for personal, family, or household purposes. The consumer protection
requirements imposed by TILA do not apply to business loans.?

! This letter is being delivered by facsimile and by express mail. The facsimile is being provided
only as a courtesy. Computation of the time for appeal, therefore, should be calculated from the date
you receive the express mail copy of this letter.

2 The Truth in Lending Act specifically exempts certain transactions, including, "[c]redit

transactions involving extensions of credit primarily for business, commercial, or agricultural purposes
...." 15 U.S.C. 1603(l), see also 12 CFR 226.3.
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At the heart of this dispute is Petitioners' refusal to honor
specification 5 of the CIDs which requests access to all of Mt.
Olympus'loan files for the relevant period -- approximately 110 files.
Petitioners contend that they only make business loans, and,
therefore, their files are not relevant to an investigation aimed at
uncovering violations of TILA and HOEPA. Rather than provide
access to the entire set of files, Petitioners suggest that access be
limited to the files of those borrowers whom the FTC can identify as
claiming that their loans were for consumer, rather than business,
purposes. As explained in detail below, this is not viable alternative
for several reasons, not the least of which is that borrowers'
willingness to cooperate in the investigation might be chilled if they
knew that they would be singled out to their lender as having
provided damaging testimony or evidence.

II. BACKGROUND

On July 6, 1998, pursuant to its omnibus resolution, dated June 1,
1998, the Commission issued identical CIDs to each of the three
Petitioners, requesting various documents. The June 1, 1998
resolution authorizes the use of compulsory process in non-public
investigations "[t]o determine whether. various unnamed subprime
lenders have engaged or are engaging in acts or practices in violation
of the Truth in Lending Act, 15 U.S.C. 1601 et seq., as amended,
including but not limited to the Home Ownership and Equity
Protection Act of 1994, and its implementing Regulation Z, 12 CFR
226, as amended, and whether they have engaged or are engaging in
unfair or deceptive acts or practices in violation of Section 5(a)(1) of
the Federal Trade Commission Act, 15 U.S.C. 45(a)(1), as amended."
The resolution also authorizes investigation to determine whether action
to obtain redress for injury to consumers or others would be in the public
interest. All three CIDs specified a return date of July 20, 1998.

The 13 specifications contained in each CID seek various
documents relating to the loans made by Mt. Olympus and Mt.
Olympus' business practices generally. For example, the CIDs request
documents relating to the total number of loans made, the dates of
those loans, the loan amounts, the interest rates and other terms of the
loan contracts, the payment status of the loans, and foreclosure
activities. With respect to Mt. Olympus' business activities, the CIDs
request documents relating to, among other things, the identity of Mt.
Olympus' employees, complaints received from borrowers, communications
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with governmental agencies, private litigation or law enforcement
actions, and policies and procedures regarding compliance with
TILA

Rather than produce the requested documentary materials, on or
about July 20, 1998, Petitioners filed a Petition to Quash the CIDs.
Petitioners assert three main arguments in support of their Petition:
(1) the information sought is not within the scope of the FTC's
investigation; (2) the information sought is not relevant to the matters
under investigation; and (3) the requests are vague, overly broad, and
unduly burdensome.* ,

Commissioner Anthony has carefully reviewed the CIDs, the
Petition to Quash, the declaration of Blake Atkin, and all of the
various correspondence filed with the Petition and finds that none of
Petitioners' arguments support quashing the CIDs.

III. ANALYSIS
A. Scope of Investigation and Relevance of the Information Sought

Petitioners contend that they should not have to comply with the
CIDs because their activities are outside of the scope of the
investigation authorized by the Commission's June 1, 1998 resolution
regarding subprime lenders; therefore, they add, the information
sought in the CIDs cannot be relevant. Petitioners are mistaken on
both of these points. As shown below, Petitioners' activities are
within the scope of the authorized investigation, and the information
sought by the CIDs is relevant to that investigation.

1. Scope

This investigation is intended to uncover unfair or deceptive
business practices by subprime lenders. Petitioners do not dispute that
Mt. Olympus is a subprime lender. Instead, they attempt to place

3 In their submission, Petitioners repeatedly mention that they previously provided a great deal
of the material sought by the CIDs in response to an April, 1998 access letter. Petition at 1-3; Atkin
Affidavit 4. While Petitioners’ prior cooperation may be commendable, there is no dispute that the
CIDs seek documents that have not been previously produced, e.g., all of the loan files. If Petitioners’
description of the previous voluntary production is intended to suggest that the CIDs are somehow
inappropriate as duplicative of the access letter, Petitioners should note that the instant CIDs contain
the standard instruction intended to deal with this issue: "If any documents responsive to this CID have
been previously supplied to the Commission, you may comply with this CID by identifying the
document(s) previously provided and the date of submission."

4 ..
The first and the second argument are closely related. Petitioners addressed the two arguments
together in their Petition, and those arguments are addressed together in this letter decision as well.
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themselves outside of the scope of the investigation by claiming that
their activities do not fall within the statutes at issue.’

Petitioners incorrectly define the scope of the investigation as
limited to uncovering violations of TILA and Regulation Z. They
attempt to dismiss the portion of the resolution regarding the FTC Act
-- "[t]o determine. . . whether [subprime lenders] have engaged or are
engaging in unfair or deceptive acts or practices in violation of
Section 5(a)(1) of the Federal Trade Commission Act, 15 U.S.C.
45(a)(I)" -- as "general, vague language" that can be ignored. Petition
at 5 n.2. Section 5 of the Commission's original authorizing statute -
the cornerstone of the Commission's consumer protection authority --
cannot be dismissed so easily. Indeed, the Commission's investigation
is not nearly so narrow as Petitioners suggest, but rather encompasses
all "unfair or deceptive acts or practices" by subprime lenders as well
as any specific violations of TILA and Regulation Z.

Under this proper definition of the scope of the investigation,
even if Petitioners do indeed only make business loans and, therefore,
are not subject to TILA, they are still within the scope of the
investigation by virtue of Section 5. This fact renders moot
Petitioners' argument that the loan applications it has already
produced establish, as a matter of law, that it only makes business
loans. It is worth noting, however, that the case law Petitioners cite
in support this argument is easily distinguished. In those cases, the
borrowers, in essence, deceived the lender about the purpose of the
loan and later sought refuge in state usury laws applicable only to
consumer transactions. Notably lacking in those cases was any
evidence that the lenders required the borrowers to mischaracterize
their loans as business loans or that the lenders knew that the
borrowers intended to use the loan proceeds for personal uses. Here,
by contrast, the Commission has evidence suggesting that, in an
apparent effort to evade the requirements of TILA and HOEPA,
Petitioners actively induced consumers to falsify the purpose of their
loan on the loan applications despite consumers having told them that

5 It is worth noting at the outset that the purpose of an investigation is to learn the nature of the
target's actual activities; the target cannot deflect the investigation merely by proffering self-serving
claims regarding its activities.
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they intended to use the loan proceeds for personal, family or
household purposes.®

Extensive case law regarding sham business loans establishes that
objective manifestations of purpose, such as loan applications or
affidavits attesting to a business purpose, are not determinative of the
nature of the loan when the lender manipulates the loan's structure to
appear as a business loan or when the lender requires the consumer
to sign a false statement of business purpose in order to evade the
laws designed to protect consumers. Moreover, the borrower is not
estopped from denying the representations contained in a business
purpose affidavit when the affidavit is executed at the request of the
lender and the borrower is not informed of the implications of
claiming a business purpose. The borrower's acquiescence in signing
a false business purpose statement does not change the true character
of the loan. See, e.g., Brown v. Giger, 111 Wash. 2d 76, 757 P.2d 523
(1988); McGovernv. Smith, 59 Wash. App. 721,801 P.2d 250(1990);
Marashiv. Lannen, 55 Wash. App. 820, 780 P.2d 1341(1989); Aetna
Finance Co. v. Darwin, 38 Wash. App. 921, 691 P.2d 581 (1984);
Commercial Mortgage & Finance Co. v. Life Savings of America,
129111. 2d 42, 541 N.E.2d 661 (1989); see also "The Cost of Credit:
Regulation and Legal Challenges," Kathleen E. Keest, National
Consumer Law Center (1997 Cumulative Supplement).

2. Relevancy

Petitioners' incorrectly assert that they are outside the scope of the
investigation, and, therefore, they reason, the documents sought
cannot be relevant to the investigation. This relevancy argument is
baseless and fails. Petitioners have made absolutely no supportable
arguments, much less any showing, that the requests fall outside of the
Commission's authority or this investigation's properly defined scope.

6 Throughout their submissions, Petitioners argue, without citation to any authority, that the
Commission lacks "probable cause” for its CID requests. Petition at 2, 3 and 5, Affidavit of Blake S.
Atkin at 9 3, 6. First of all, as noted above, Petitioners own Petition reports that the Commission staff
has explained to Petitioners' counsel on more than one occasion that staff had contacted borrowers who
stated that "they were told to falsely state on the form that the loan was for business purposes when in
fact it was for consumer purposes." Petition at 4; see also Atkin Affidavit ] 7, 12. Second, the
Commission is not held to any "probable cause” standard in conducting its investigations. As the
Supreme Court explained almost fifty years ago, the Commission "can investigate merely on suspicion
that the law is being violated, or even just because it wants assurance that it is not." United States v.
Morton Salt Co., 338 U.S. 632, 642-43 (1950). Third, even if the Commission were required to have
some evidence of a potential violation before it could investigate, it would be under no obligation to
reveal the existence or nature of such evidence to the target of the investigation. In short, Petitioners'
lack of probable cause complaints are meritless.
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Even if, as Petitioners mistakenly assert, the investigation were
limited to ferreting out TILA, HOEPA, and Regulation Z violations,
the information requested in the CIDs falls well within this artificially
narrowed scope. The documents sought will be relevant to the issue
of whether Petitioners have indeed induced consumers to falsify their
applications to characterize personal loans as business loans -- that is,
whether Petitioners are indeed subject to TILA. If the evidence shows
that the Petitioners have made personal loans, i.e., are subject to
TILA, the documents sought by the CIDs will also be useful in
determining the nature and extent of any TILA, HOEPA, and
Regulation Z violations, e.g., instances when Petitioners failed to
provide material disclosures, failed to afford borrowers their right to
rescind, and/or committed prohibited practices.

Petitioners further argue that only the files of borrowers who
claim to have been induced to falsify the purpose of their loans are
relevant, and, therefore, only those files should be sought. Petition at
7 n.3. First, as explained above, this investigation is not limited to
consumer loans, but rather encompasses all unfair or deceptive acts
or practices by subprime lenders -- even acts and practices involving
loans made for business purposes. Thus, the premise of Petitioners'
offer of this limited production -- that only the consumer loans would
be relevant to the investigation -- is fatally flawed. Second, even ifthe
Commission were primarily interested in investigating consumer loan
practices in this instance, Petitioners' suggested limitation is still
unacceptable because, among other things, (1) access to all of the files
is necessary to determine which of them relate to consumer loans; (2)
the target of an investigation cannot be permitted to interfere with the
FTC's investigatory methods and strategies; and (3) singling out these
individual borrowers to their lender threatens to chill their willingness
to cooperate in the investigation by exposing them to potential
retaliatory action by Petitioners.

B. Burden

Petitioners' final contention is that the requests are vague, overly
broad, and unduly burdensome. Petitioners' one paragraph argument
on this issue provides no valid support for this contention.

Petitioners argue that the CIDs "request numerous compilations
and financial calculations to be conducted by the CID recipients
which are not normally done in connection with their business."



'MT. OLYMPUS FINANCIAL, L.C., ET AL. 915
909 Response to Petition

Petition at 8. First, Petitioners neither identify the specifications they
contend make such requests nor offer any evidence that those requests
would be unduly burdensome to meet. Second, these are documentary
CIDs; they do not require the respondents to create compilations or
perform financial calculations, but rather merely require that
Petitioners produce documents in their possession, custody or control
that fall within the terms of the specifications.’

Petitioners next argue that some of the information sought can be
derived from the loan applications they have already provided. While
some information sought, e.g., the names and addresses of borrowers,
may be available from these forms, the forms do not provide all of the
information sought, nor as explained at length above, are the
application forms necessarily accurate regarding key points such as
the type of loan -- consumer or business. Indeed, many additional
documents are necessary to assess Petitioners' compliance with the
statutes cited in the Commission's June 1, 1998 resolution.

Petitioners final argument seems to be that the term "covered
loan" is too vague. The CIDs define this term simply and directly as:
"any credit transaction that is secured by the borrower's dwelling in
which [any Petitioner] is the party to which the obligation was
initially payable.... The definition excepts loans financing acquisition
or initial construction as well as reverse mortgage transactions. In
short, this definition is neither complicated nor vague. The key
concept is that the security for the loan is the borrower's residence. In
other words, all of Petitioners' loans are likely to fall within this
definition.

In sum, Petitioners' burden argument is rejected. Petitioners
completely fail: to specify which of the particular CID requests they
consider vague, overly broad, or burdensome; to explain adequately
the nature of any asserted deficiencies; or to provide any evidence
supporting their contention that the requests would impose an undue
burden upon them. Moreover, an examination of the CIDs themselves
reveals that the specifications are narrow, relevant, and focused.

! Perhaps Petitioners' confusion on this point stems from the fact that some of the specifications

do not require production of every document relating to a particular set of facts, but rather only
"documents sufficient to show .. ." the facts. Ironically, this convention is used to render compulsory
process requests /ess burdensome.
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IV. CONCLUSION

Among the Commission's investigatory powers is the ability to
use civil investigative demands to gather information and the
concomitant right to enforce those demands in the federal district
courts. See 15 U.S.C. 20. The federal courts apply a deferential
standard in deciding whether to enforce compulsory process issued by
the Commission, asking only whether (i) the information sought is
within the Commission's authority, (ii) the information sought is
reasonably relevant to the investigation, and (iii) the request is not too
indefinite or unduly burdensome. See, e.g., FTC v. Invention
Submission Corp.,965F.2d 1086, 1089 (D.C. Cir. 1992), cert. denied
507 U.S. 910 (1993). While this matter is, of course, not presently
before a federal court, it is worth noting that the CIDs issued here
meet all three of these criteria. This is an absolutely proper and
statutorily authorized investigation. These CIDs seek information that
isrelevant to that investigation and have been crafted to avoid placing
an undue burden on Petitioners. Indeed, as set forth above, the burden
and vagueness objections advanced by Petitioners are unsupported
and meritless.

For the foregoing reasons, the Petition is denied, and, pursuant to
Rule 2.7(e), 16 CFR 2.7(e), Petitioners are directed to comply with
the Civil Investigative Demands on or before Wednesday, August
26,1998.



