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49 Complaint

11. Consumers who smoke cigarettes risk addiction (i.e., nicotine
dependency) and a number of immediate and long term adverse
health effects including, but not limited to, coronary heart disease,
lung and laryngeal cancer, oral cancer, esophageal cancer, chronic
obstructive pulmonary disease, and low-birth-weight babies.

12. Many children and adolescents do not adequately comprehend
the nature of the risk or the seriousness of nicotine addiction, or the
other dangerous health effects of smoking cigarettes.

13. R.J. Reynolds' actions, as set forth in paragraphs 4, 5,7, 8, 9
and 10 have caused or were likely to cause substantial and ongoing
injury to the health and safety of children and adolescents under the
age of 18 that is not offset by any countervailing benefits and is not
reasonably avoidable by these consumers. _

14. Since at least 1988, most states and the District of Columbia
have enacted laws that make it illegal to sell cigarettes to persons
under the age of 18, in order to protect children and adolescents from
the significant adverse consequences of cigarette smoking. In 1992,
Congress passed a federal statute that provided that, as a condition of
receiving grant funds for substance abuse programs, states must enact
and enforce laws prohibiting the sale or distribution of tobacco
products to persons under the age of 18.

15. The acts and practices of respondent as alleged in this
complaint constitute unfair acts or practices in or affecting commerce
in violation of Section 5(a) of the Federal Trade Commission Act.

Commissioner Azcuenaga and Commissioner Starek dissenting.
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STATEMENT OF COMMISSIONER MARY L. AZCUENAGA

Today, the Commission issues a complaint against R.J. Reynolds
Tobacco Company ("Reynolds") alleging that Reynolds' "Joe Camel"
advertising campaign constitutes an unfair act or practice in violation
of Section 5 of the Federal Trade Commission Act. The actions
alleged in the complaint are serious, and intuition suggests reason to
believe they are true. Intuition alone, however, is not a sufficient basis
for issuing a complaint under the statute. The Commission is an
agency of limited jurisdiction and is authorized to bring a case only
if certain elements of the law are satisfied." Not having found reason
to believe that the evidence supports each of those elements, I must
dissent.>

The issues underlying the complaint issued today differ little from
those considered by the Commission in its 1993-94 inquiry into the
same advertising campaign.’ That inquiry was closed by a majority
vote of the Commission without law enforcement action. I have
decided to take the unusual step of writing to explain my position on
the current decision despite the adjudicative status of the case. I
emphasize that although as a matter of law I am unable to vote to
1ssue a complaint, I would be free at a later stage in the proceeding to
find a violation of law if the record in the upcoming adjudication so
demonstrates.

When the Commission voted in 1994 to close its investigation of
Joe Camel, the Commission majority issued a Joint Statement (copy
attached). The Commission said then, and it is equally true now:

Although it may seem intuitive to some that the Joe Camel advertising campaign
would lead more children to smoke or lead children to smoke more, the evidence
to support that intuition is not there. Our responsibility as commissioners is not to
. make decisions based on intuition but to evaluate the evidence and determine
whether there is reason to believe that a proposed respondent violated the law.

The Statement continued:

If intuition and concern for children's health were a sufficient basis under the law
for bringing a case, we have no doubt that a unanimous Commission would have

L {5U.S.C. 45(b) and ().

2 Unlike my colleague, Commissioner Starek, I would find that the case is in the public interest,
but I concur in the first paragraph of his dissenting statement.

3 File No. 932 3162.






78 FEDERAL TRADE COMMISSION DECISIONS

Dissenting Statement 127 ET.C.

If intuition and concern for children's health were a sufficient
‘basis under the law for bringing a case, we have no doubt that a
unanimous Commission would have taken that action long ago. The
dispositive issue here, however, was whether the record showed a link
between the Joe Camel advertising campaign and increased smoking
among children, not whether smoking has an effect on children or
whether the health of children is important. Indeed, our concern about
the health of children led us to consider every possible avenue to a
lawsuit before reaching today's decision.

DISSENTING STATEMENT OF COMMISSIONER ROSCOE B. STAREK, III

I am very concerned about the harm that cigarette smoking poses
to children, but I also take seriously the statutory limits on the
Commission's authority to pursue enforcement actions against
allegedly unfair practices. The evidence before us now, including the
evidence obtained since the Commission considered this matter in
1994, does not convince me that there is reason to believe that the law
has been violated. The issue in this case is whether the Joe Camel
advertising campaign causes or is likely to cause children to begin or
to continue smoking. As was true three years ago, intuition and
concern for children's health are not the equivalent of — and should
not be substituted for — evidence sufficient to find reason to believe
that there is a likely causal connection between the Joe Camel
advertising campaign and smoking by children.

Moreover, it simply is not in the public interest to bring this case
now. Before committing a vast amount of scarce agency resources to
this litigation, the Commission should await the resolution of the
appeal of the federal district court decision striking down the Food
and Drug Administration's tobacco advertising restrictions and the
outcome of widely-reported settlement discussions between tobacco
companies and numerous states. Either of these developments might
result in advertising restraints that would largely duplicate any
remedies the Commission might obtain.

Accordingly, I dissent from the majority's determination to issue
a complaint, ‘
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Respondent's Request for Dismissal With Prejudice

In its response, which was filed after the ALJ certified complaint
counsel's motion to dismiss to the Commission, respondent requested
that the ALJ make certain recommendations to the Commission to the
effect that the complaint should be dismissed with prejudice.’
Respondent also asked the ALJ to forward to the Commission the
motion to dismiss that respondent filed with the ALJ at the close of
complaint counsel's case-in-chief. That motion asked the ALJ to
determine that complaint counsel had failed to meet its evidentiary
burden on causation. Respondent claimed that forwarding its motion
to the Commission would "inform it of the strong nature of Reynolds'
defenses -- and the concomitant advisability of a public interest
dismissal" and thus would support respondent's request for a
dismissal with prejudice. Respondent's Response to Complaint
Counsel's Motion to Dismiss, at 4.

Rule 3.22(a) of the Commission's Rules of Practice contemplates
that the ALJ will rule in the first instance on most motions; Rule
3.22(e) also authorizes the ALJ to defer ruling on a motion to dismiss
for failure to meet an evidentiary burden until immediately after all
evidence has been received and the hearing record is closed. The ALJ
is also required to certify a motion to dismiss on public interest
grounds to the Commission.® Finally, Rule 3.22(a) authorizes the
ALJ to accompany such a certification with "any recommendation
that he or she may deem appropriate."

Here, consistent with his authority under Rule 3.22(e), the ALJ
has not ruled on respondent's motion to dismiss. As for complaint
counsel's motion to dismiss, the ALJ has properly certified this
motion to the Commission and has declined to make the recommen-
dations requested by respondent. The ALJ did, however, state in his
December 7 Order Staying Proceedings that:

? Respondent requested that the ALJ recommend, among others, that "[t]his dismissal should be
with prejudice. Subjecting Reynolds to the continued specter of litigation in this matter in light of the
termination of the [Joe Camel] campaign, the length of the investigation and adjudication, and
complaint counsel's failure to establish causation would be unreasonable and unfair."
Recommendations Concerning Complaint Counsel's Motion to Dismiss, R.J. Reynolds Co., Docket No.
9285 (Dec. 4, 1998) (attached to Respondent's Response to Complaint Counsel's Motion to Dismiss).

R See Rule 3.22(a); Century 21 Commodore Plaza, Inc., 95 FTC 808, 818 (1980); Herbert R.
Gibson, Sr., 90 FTC 275 (1977).















