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3. Respondents maintain, and have maintained, a substantial
course of business, including the acts and practices alleged herein, in
or affecting commerce, as "commerce" is defined in the Federal Trade
Commission Act.

4. Photorefractive keratectomy ("PRK") is a form of eye surgery
used to correct vision disorders. PRK uses specialized, computer-
guided laser equipment to reshape the cornea.

5. Before VISX and Summit pooled their patents, each firm
owned or controlled numerous patents related to PRK.

6. VISX and Summit are the only firms whose laser equipment
has received marketing approval from the United States Food and
Drug Administration ("FDA") for performing PRK. As aresult, VISX
and Summit are the only two firms legally able to market laser
equipment to be used for PRK in the United States.

7. Except to the extent that VISX and Summit have restrained
competition as alleged herein, they have been, and are now, in
competition with each other in connection with the sale or lease of
PRK equipment and the licensing of technology related to PRK.

THE PATENT POOL

8. On or about June 3, 1992, pursuant to a series of agreements
hereinafter collectively referred to as the "PPP Agreement," VISX
- and Summit pooled most of their existing, as well as certain future,
patents related to PRK in a newly created partnership, called Pillar
Point Partners ("PPP"). VISX and Summit have pooled at least 25
patents, containing more than 500 method and apparatus claims, in
PPP ("PPP Patents"). Notwithstanding these patents, in the absence
ofthe PPP Agreement, VISX and Summit could have and would have
competed with one another in the sale or lease of PRK equipment by
using their respective patents, licensing them, or both. In addition,
VISX and Summit would have engaged in competition with each
other in connection with the licensing of technology related to PRK.

9. Under the PPP Agreement, PPP has the right to license the
PPP Patents to persons engaged in the business of manufacturing
PRK equipment, and VISX and Summit each have relinquished the
right to unilaterally license to any such person any patent that either
firm contributed to PPP.

10. Under the PPP Agreement, VISX and Summit each have the
unilateral right and power to prevent PPP from licensing any of the
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20. The actions of Dr. Trokel, Dr. L’Esperance and VISX alleged
in paragraphs 14-19 constituted inequitable conduct and willful fraud
on the PTO.

21. VISX has collected royalties on, and brought lawsuits and
threatened to bring lawsuits to enforce, one or more of the patents
described in paragraphs 14-20.

THE RELEVANT MARKETS

22. The sale or lease of PRK equipment, including the licensing
of patents for use in performing PRK, is a relevant line of commerce
in which to analyze the effects of respondents' conduct.

23. The licensing of technology related to PRK is a relevant line
of commerce in which to analyze the effects of respondents' conduct.

24. A relevant geographic area in which to analyze the effects of
respondents' conduct is the United States.

VIOLATIONS OF SECTION FIVE OF THE FTC ACT
Count I

25. The acts and practices of respondents as alleged herein
constitute a contract, combination or conspiracy in restraint of
commerce, and have had, and continue to have, the purpose, effect,
tendency and capacity to, among other things:

a. Raise, fix, stabilize and maintain the price that physicians must
pay to perform PRK procedures;

b. Raise the cost of, prevent entry into and deter the sale or leasing
of PRK equipment and the licensing of technology related to PRK;
and
, c. Deprive consumers of the benefits of competition in the sale

and leasing of PRK equipment and the licensing of technology related
to PRK.

26. The acts and practices of respondents as alleged herein were
and are to the prejudice and injury of the public, will continue in the
absence of the relief herein requested, and constitute unfair methods
of competition in or affecting commerce in violation of Section 5 of
the Federal Trade Commission Act.
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A. The term "PPP" means Pillar Point Partners, the partnership
formed between Summit Partner, Inc., and VISX Partner, Inc., on or
about June 3, 1992.

B: The term "Summit" or "respondent" means Summit Tech-
nology, Inc., its directors, officers, employees, agents, representatives,
successors, and assigns; its subsidiaries, divisions, groups, partner-
ships (including but not limited to Summit Partner, Inc.) and affiliates
controlled by Summit Technology, Inc., and the respective directors,

- officers, employees, agents, representatives, successors, and assigns

of each. 7

C. The term "VISX" means VISX, Incorporated, its directors,
officers, employees, agents, representatives, successors, and assigns;
its subsidiaries, divisions, groups, partnerships (including but not
limited to VISX Partner, Inc.) and affiliates controlled by VISX,
Incorporated, and the respective directors, officers, employees,
agents, representatives, successors, and assigns of each.

D. The term "Commission" means the Federal Trade Commission.

E. The term "person" means any natural person, corporate entity,
partnership, association, joint venture, government entity, or trust.

F. The term "Formation Agreement" means the agreement

~ established in the document entitled "Formation Agreement Dated

June 3, 1992," which was made and entered into on or about the 3rd
day of June 1992, among Summit Technology, Inc., a Massachusetts
corporation; VISX, Inc., a Delaware corporation; Summit Partner,
Inc., a Delaware corporation; and VISX Partner, Inc., a Delaware
corporation.

G. The term "General Partnership Agreement" means the agree-
ment established in the document entitled "General Partnership
Agreement of Pillar Point Partners Dated June 3, 1992," which was
made and entered into on or about the 3rd day of June 1992, by and
between Summit Partner, Inc., a Delaware corporation, and VISX
Partner Inc., a Delaware corporation.

H. The term "Per-Procedure Fee" means any payment for the use
of any product, device, method, patent, intellectual property, or
technology, which payment depends in any way on the amount of use
of, including the number of procedures performed using, the product,
device, method, patent, intellectual property, or technology.

I. The term "PRK" means photorefractive keratectomy, an excimer
laser-based form of eye surgery used to correct refraction disorders.
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or any other agreements relating to the use of the laser system without
complying with such agreement.

(4) Within twenty (20) days after the date this order becomes
final, respondent shall distribute by first-class mail a copy of this
order (not including Appendix I), the complaint, and a letter
containing the following statement to any person to which respondent
then licenses any of the PPP Patents under an Agreement Containing
License that was entered between June 3, 1992 and June 5, 1998:

Summit and VISX have agreed to dissolve the Pillar Point Partners
arrangement and have agreed with the FTC to an Order concerning Pillar Point
Partners. The Order, among other things, prohibits Summit from agreeing with
VISX on a Per-Procedure Fee.

You have entered into an agreement with Summit to license one or more ofthe
Pillar Point Partners Patents (the "Agreement Containing License"). Under the
Order with the FTC, Summit is obliged to give you the opportunity to stop using
the laser system covered by the Agreement Containing License, without any
penalty or continuing obligation to Summit under the Agreement Containing
License or any other agreement with Summit, except as provided below.

Please note that the Order does not affect obligations you have already
incurred for goods, assets or services previously provided by Summit, including
any installment purchase or lease payments under any existing agreement for the
purchase or lease of a laser system sold or leased to you by Summit.

Please note further that any further use or disposition of the laser system by
you shall continue to be governed by the Agreement Containing License and any
other agreements relating to the use of the laser system, unless the Agreement
Containing License or any other agreements are modified by mutual agreement
between you and Summit.

(5) Respondent shall refrain from taking any action to prevent or
impede: '

(a) Any person covered by paragraph V.B.(1) of this order from
entering or attempting to enter into an agreement for the purchase,
sale, license, use, lease, option, or other disposition of any product
manufactured or assembled for use in PRK; or

(b) Any person from exercising any right it may have under
paragraph V.B. of this order.

VL
It is further ordered, That:

A. For aperiod of ten (10) years after the date this order becomes
final, respondent shall distribute by first-class mail a copy of this
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order (not including Appendix I) and the complaint in this matter to
~ any person that requests a license of any of respondent's PPP Patents.

B. Respondent shall file within sixty (60) days after the date this
order becomes final, annually thereafter for ten (10) years on the
anniversary of the date this order became final, and at such other
times as the Commission may require, a verified written report setting
forth in detail the manner and form in which it has complied and is
complying with the order.

C. Respondent shall notify the Commission at least thirty (30)
days prior to any proposed change in its structure, such as dissolution,
assignment, sale resulting in the emergence of a successor corpora-
tion, or the creation or dissolution of subsidiaries or any other change
that may affect compliance obligations arising out of the order.

D. For aperiod of ten (10) years after the date this order becomes
final, respondent shall notify the Commission in writing forty-five
(45) days prior to forming or participating in the formation of, or
joining or participating in, any exclusive patent licensing arrange-
ments, patent pool arrangements, partnerships or joint ventures if the
- arrangement, partnership or joint venture (1) involves United States
patents that relate to the use, manufacture, marketing or sale of PRK
+ equipment; and (2) includes any person engaged in the research,
development, marketing or sale of PRK equipment. Suchnotification
shall include a copy of the document or documents that memorialize
all of the terms and conditions of the licensing arrangements, patent
pool arrangements, partnerships or joint ventures, unless such
document or documents do not exist at the time of the notification, in
which case respondent shall include a summary of the terms and
conditions.

E. For the purpose of determining or securing compliance with
this order, respondent shall permit any duly authorized representative
of the Commission: (1) access, during office hours and in the
presence of counsel, to all facilities and access to inspect and copy all
books, ledgers, accounts, correspondence, memoranda, calendars, and
other records and documents in the possession or under the control of
respondent relating to any matters contained in this order; and (2)
upon five business days' notice to respondent, and without restraint
or interference from it, to interview officers, directors, or employees
of respondent in the presence of counsel representing said officers,
directors or employees.
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APPENDIX I

to, any Claims relating directly or indirectly to Pillar Point and the Pillar Point Agreements
(including royalties and payments alleged to be due and owing thereunder or Claims of wrongful
dissolution thereof).

15.  Covenants Not to Sue. (a) Summit hereby covenants never to sue or threaten to sue
VISX or VISX's distributors, customers, or users and never to make any claim whatsoever against
VISX or VISX's distributors, customers or users anywhere in the world, for any alleged
infringement of any patent (whenever issued) which relates 1o a method or apparatus for laser
ablation of corneal tissue, or for any alleged infringement of any patent owned by Summit as of the
Effective Date and which relates to refractive comrection of the eye, on the basis of the manufacture,
use, offer to sell, sale, sublicense to customers or users, lease or other disposition of products that
come within the claims of such patents; (b) VISX hereby covenants never to sue or threaten 1o sue
Summit or Summit's distributors, customers, or users and never 0 make any claim whatsoever
against Summit or Summit’s distributors or customers, anywhere in the world, for any alleged
infringement of any patent (whenever issued) which relates to 2 method or apparatus for laser
ablation of comeal tissue, or for any alleged infringement of any patent owned by VISX as of the
Effective Date and which relates to refractive comrection of the eye, on the basis of the manufictire,
use, offer to sell, sale, sublicense 10 customers or users, lease or other disposition of products that
come within the claims of such patents.

16.  Admissibility. Nothing in this Settlemment and Dissolution Agreement shall be
construed as an admission by any party of any liability of any kind to the other party. This
Settlement and Dissolution Agreement shall not be admissible as evidence against any party hereto
or its Affiliates in any proceeding other than in a proceeding to enforce an obligation of a party
hereunder or as proof of the dissolution of Pillar Point.

17.  Notices. Any notice given pursuant to this Settlement and Dissolution Agreement
shall be in writing and, except as otherwise expressly provided herein, shall be deemed to have
been duly delivered if delivered in person or by certified or registered or overnight express mail,
postage and mailing expense prepaid, or by facsimile transmission with hard copy to follaw by
regular mail, and, if given or rendered to Summit or its Affiliates addressed to:

Summit Technology, Inc.

21 Hickory Drive

Waltham, Massachusetts 02154
Attention: Chief Executive Officer

or if given or rendered to VISX or its Affilistes addressed to:
3400 Central Expressway

Santa Clara, California 95051
Attertion: Chief Executive Officer


















