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This consent order, among other things, prohibits the Massachusetts-based marketer 
oflaser equipment for eye surgery from entering into, enforcing or maintaining any 
contract, agreement, joint venture or other combination with VISX, Inc., to fix, 
maintain or control any price or the terms or conditions associated with the 
purchase, license or use of any product, device or technology that uses a laser to 
perform any medical procedure, including ophthalmic surgery. 

Participants 

For the Commission: Michael McNeely, Veronica Kayne, Chul 
Pak, Dana Abrahamsen, Jeremy Cubert, Joshua Newberg, Jacqueline 
Berman, Beverly Dodson, David von Nirschl, Daniel Ducore, William 
Baer, Louis Silvia and Curtis Wagner. 

For the respondent: Michael Sohn and Mark Merley, Arnold & 
Porter, Washington, D.C. 

COMPLAINT 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal · 
Trade Commission, having reason to believe that Summit Technology 
Inc. ("Summit"), a corporation, and VISX, Inc. ("VISX 11

) , a corpora­
tion, hereinafter sometimes referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges as follows: 

BACKGROUND 

1. Respondent Summit is a corporation organized, existing, and 
doing business under and by virtue of the laws of Massachusetts with 
its office and principal place of business located at 21 Hickory Drive, 
Waltham, Massachusetts. 

2. Respondent VISX is a corporation organized, existing, and 
doing business under and by virtue of the laws of Delaware with its 
office and principal place of business located at 3400 Central 
Expressway, Santa Clara, California. 
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3. Respondents maintain, and have maintained, a substantial 
course of business, including the acts and practices alleged herein, in 
or affecting commerce, as "commerce" is defined in the Federal Trade 
Commission Act. 

4. Photorefractive keratectomy (''PRK") is a form of eye surgery 
used to · correct vision disorders. PRK uses specialized, computer­
gui~ed laser equipment to reshape the cornea. 

5. Before VISX and Summit pooled their patents, each firm 
owned or controlled numerous patents related to PRK. 

6. VISX and Summit are the only firms whose laser equipment 
has received marketing approval from the United States Food and 
Drug Administration ("FDA") for performing PRK. As a result,-VIS X 
and Summit are the only two firms legally able to market laser 
equipment to be used for PRK in the United States. 

7. Except to the extent that VISX and Summit have restrained 
competition as alleged herein, they have been, and are now, in 
competition with each other in connection with the sale or lease of 
PRK equipment and the licensing of technology related to PRK. 

THE PATENT POOL 

8. On or about June 3, 1992, pursuant to a series of agreements 
hereinafter collectively referred to as the "PPP Agreement," VISX 
and Summit pooled most of their existing, as well as certain future, 
patents related to PRK in a newly created partnership, called Pillar 
Point Partners (''PPP"). VISX and Summit have pooled at least 25 
patents, containing more than 500 method and apparatus claims, in 
PPP CPPP Patents"). Notwithstanding these patents, in the absence 
of the PPP Agreement, VISX and Summit could have and would have 
competed with one another ill the sale or lease ofPRK equipment by 
using their respective patents, licensing them, or both. In addition, 
VISX and Summit would have engaged in competition with each 
other in connection with the licensing of technology related to PRK. 

9. Under the PPP Agreement, PPP has the right to license the 
PPP Patents to persons engaged in the business of manufacturing 
PRK equipment, and VISX and Summit each have relinquished the 
right to uni.laterally license to any such person any patent that either 
firm contributed to PPP. 

10. Under the PPP Agreement, VISX and Summit each have the 
unilateral right and power to prevent PPP from licensing any of the 
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PPP Patents to other persons engaged in the business of manufactur­
ing PRK equipment. 

11. Under the PPP Agreement, PPP has licensed back to VISX 
and Summit aU of the PPP Patents. Also. under the PPP Agreement, 
VISX and Summit each may sell, lease or otherwise make available 
PRK eq1Jipment covered by the PPP Patents to laser users and may 
sublicense those users to perform PRK and. related procedures. 

12. With certain exceptions, under the PPP Agreement, VISX and 
Summit each mu~t pay a fee to PPP each time any laser user performs 
a PRK procedure under any PPP Patents sublicensed by Summit or 
VISX .. Under the PPP Agreement, the levelofthis Per-Procedure Fee 
can range from $30 to $250, and is set at the higher of the amounts 
separately proposed by VISX and Summit. Since receiving FDA 
approval to market their l.asers, VISX and Summit have set this Per­
Procedure Fee at $250. Since receiving FDA approval to market their 
lasers,. VISX and Summit each has charged its sublicensees a $250 
per-procedure fee, with certain minor exceptions. Under the PPP 
Agreement, all third party manufacturers that might be licensed by 
PPP would be required to pay this Per-Procedure Fee to PPP. 

13. As a result of their agreement with respect to the Per­
Procedure Fee under the PPP Agreement, VISX and Summit charged 
consumers significantly more than they would have been charged in. 
the absence of the agreement. Based on the number of proced'ures 
performed in 1996, it is likely that this overcharge exceeded $10.5 
million. Based on estimates for procedures performed in 1997, it is 
likely that this overcharge exceeded $30 million. 

FRAUD AND INEQUITABLE CONDUCT 

14. VISX is the firm that resulted from the November 26, 1990, 
acquisition of the former VISX,. Inc. ("Old VISX"), by Taunton 
Technologies,.Inc. ("Taunton").. After that acquisition, VISX caused 
four. interference proceedings that were pending before the United 
States Patent and Trademark Office ("PTO") to· be resolved. In each 
instance~ VISX resolved a dispute. between Old VISX and Taunton 
over patents and patent appli~a6ons relate4 to PRK., and each 
c.ulininated in. the grant or retention of patents that VISX later 
contributed to· PPP. VISX then prosecuted patent applications that 
had been the subject of two of the interferences. 

15. One of the interferences referred to in paragraph 14 was 
·between Dr. Franc~s A. L'Esperance, Jr., and Dr. Stephen Trokel 

~--·--------·.-
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("Trokel-L'Esperance Interference"). The Trokel-L'Esperance Inter­
ference arose in the following manner: On May 19, 1987, the PTO 
issued to Dr. L'Esperance U.S. Patent No. 4,665,913 ('"913 patent"), 
which contained claims covering methods for performing PRK. That 
patent was held by Taunton. On December 15, 1983, Dr. Trokel filed 
an application for a patent that contained claims conflicting with 
claims in the ' 913 patent. Dr.' Trokel assigned his rights under that 
application to Old VISX. On the basis of conflicts between the '913 
patent and Dr. Trokel's application, the PTO declared the Trokel­
L'Esperance interference on September 30, 1988. VISX resolved the 
Trokel-L'Esperance Interference by telling the PTO that Dr. Trokel 
had priority with respect to the claimed invention at issue in that 
interference. Subsequently, partially in reliance on VISX's determina­
tion of priority, a new patent, U.S. Patent No. 5,108,388, covering 
that claimed invention, was issued to Dr. Trokel. 

16. During the prosecution of Dr. Trokel's patent, VISX, through 
its attorneys and on behalf of Dr. Trokel, withheld from the PTO, 
articles, patents, and p~tent applications that VISX, its attorneys and 
Dr. Trokel knew were material prior art. During the course of the 
Trokel-L'Esperance Interference, VISX, through its attorneys and on 
behalf of Dr. Trokel, was aware of the following material that 
constituted prior art: U.S. Patent application 894,520 [Blum]; U.S. 
Patent 4,784,135, [Blum] ; German Patent DE 3,148,748 [Karp]; 
Keates ·et al., "Carbon Dioxide Laser Beam Control for Corneal 
Surgery," 12 Ophthalmic Surgery 117 (Feb. 1981); L. Girard, 
"Advanced Techniques in Ophthalmic Microsurgery," Volume Two 
Cqrneal Surgery, C.V. Mosby Company 1981. 

17. Three of the interferences referred to in paragraph 14 were 
between Dr. L'Esperance and Dr. Charles Munnerlyn ("Munnerlyn­
L'Esperance Interferences"). The Munnerlyn-L'Esperance Inter­
ferences arose in the following manner: The PTO had issued Dr. 
L'Esperance three patents that included claims covering methods for 
preparing the cornea before PRK is performed. Each of these patents 
were held by Taunton. On August 5, 1987, Dr. Munnerlyn filed an 
application for a patent related to PRK. Dr. Munnerlyn assigned his 
rights under that application to Old VISX. On August 1, 1989, based 
on conflicts betwee~ Dr. L'Esperance's three patents and Dr. 
Munnerlyn's patent application, the PTO declared the Munnerlyn­
L'Esperance Interferences. VISX resolved one of the Munnerlyn-

I 
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I 

I· 

212 FEDERAL TRADE COMMISSION DECISIONS 

Complaint 127 F.T.C. 

L' Esperance Interferences by telling the PTO that Dr. Munnerlyn had 
priority with respect to the claimed invention at issue in that 
interference. Subsequently, partially in reliance on VISX's determina­
tion of priority, a new patent, U.S. Patent No. 5,163,934, covering 
that claimed invention, was issued to Dr. Munnerlyn. VISX resolved 
the other two Munnerlyn-L'Esperance Interferences by telling the 
PTO that Dr. L.'Esperance had priority with respect to the claimed 
inventions at issue in those interferences, and he retained the claims 
in those two patents. 

18. During the course of the interferences referred to in paragraph 
14, Dr. L'Esperance intentionally did the following: 

a. Fabricated, back-dated, and falsified his scientific records. In 
particular~ in 1984 or thereafter, Dt. L'Esperance fabricated and 
falsified an entry in his scientific notebook dated Augl.lst 15, 1980, 
which contains a detailed description of PRK, including citations to 
medical books. He actually wrote this notebook page in 1984 or later, 
and he and his adult son each signed the notebook page and falsified 
the dates of their signatures. 

b. In response to a motion seeking the inspection of his scientific 
papers by an expert in altered documents, Dr. L'Esperance, through 
his attorneys, made misleading statements to the PTO about the 
authenticity of his scientific notebook. 

c. Fabricated, back -dated, and falsified a diary page dated January 
22, 1983 to establish when he had conceived of the inventions at issue 
in the Munnerlyn-L'Esperance Interferences. He did so in 1989 and 
included information on the diary page that was not known to him in 
1983. His attorneys made false statements to the PTO by failing to 
fully inform it about the fabrication, back-dating, and falsification of 
the diary page. 

19. During the course of the Trokel-L 'Esperance Interference and 
the Munnerlyn-L'Esperance Interferences, and in resolving those 
interferences after the merger of Old VISX and Taunton, VISX 
knowingly and willfully-misled the PTO about Dr. L'Esperance's 
fraudulent conduct, failed to ·disclose that conduct to the PTO and 
deceived the PTO about the bases for its resolution of the 
interferences and the true inventor of the inventions at issue. 

L__- ··- ··---· 
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20. The actions ofDr. Trokel, Dr. L'Esperance and VISX alleged 
in paragraphs 14-19 constituted inequitable conduct and willful fraud 
on the PTO. 

21. VISX has collected royalties on, and brought lawsuits and 
threatened to bring lawsuits to enforce, one or more of the patents 
described in paragraphs 14-20. 

THE RELEVANT MARKETS 

22. The sale or lease of PRK equipment, including the licensing 
of patents for use in performing PRK, is a relevant line of commerce 
in which to analyze the effects of respondents' conduct. · . 

23. The licensing of technology related to PRK is a relevant line 
of commerce in which to analyze the effects of respondents' conduct. 

24. A relevant geographic area in which to analyze the effects of 
respondents' conduct is the United States. 

VIOLATIONS OF SECTION FIVE OF THE FTC ACT 

Count I 

25. The acts and practices of respondents as alleged herein 
constitute a contract, combination or conspiracy in. restraint of 
commerce, and have had, and continue to have, the purpose, effect, 
tendency and capacity to, among other things: 

a. Raise, fix, stabilize and maintain the price that physicians must 
pay to perform PRK procedures; 

b. Raise the cost of, prevent entry into and deter the sale or leasing 
of PRK equipment and the licensing of technology related to PRK; 
and 

c. Deprive consumers of the benefits of competition in the sale 
and leasing ofPRK equipment and the licensing oftechnology related 
to PRK. 

26. The acts and practices of respopdents as alleged herein were 
and are to the prejudice and injury of the pUblic, will continue in the 
absence of the relief herein requested, and constitute unfair methods 
of competition in or affecting commerce in violation of Section 5 of 
the Federal Trade Commission Act. 
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Count II 

27. The acts and practices of respondents as alleged herein 
constitute the willful acquisition and maintenance of a monopoly, or 
a conspiracy or attempt to monopolize, and h?td the purpose, effect, 
tendency and capacity to, among other things: 

a. Create, maintain or have a dangerous probability of creating, 
a monopoly in the sale or leasing ofPRK equipment and the licensing 
of technology related to PRK; 

b. Raise, fix, stabilize and maintain the price that physicians must 
pay to perform PRK procedures; 

c. Raise the cost of, prevent entry into and deter the sale or 
leasing ofPRK equipment and the licensing of technology related to· 
PRK; and 

d. Deprive consumers of the benefits of competition in the sale 
and leasing ofPRK equipment and the licensing oftechnology related 
toPRK. 

28. The acts and practices of respondents as alleged herein were 
and are to the prejudice and injury of the public, will continue in the 
absence of the relief herein requested, and constitute unfair methods 
of competition in or affecting commerce in violation of Section 5 of 
the Federal Trade Commission Act. 

Count III 

29. The acts and practices of respondent VISX as alleged herein, 
which constitute the acquisition of a patent or patents by inequitable 
conduct in violation of Section 5 of the Federal Trade Commission 
Act, or by fraud in violation of Section 5 of_ the Federal Trade 
Commission Act, before the PTO, arid the enforcement thereof, have 
had, and continue to have, the purpose, effect, tendency and capacity 
to, among other things: 

a. Unreasonably restrain trade in the sale or leasing of PRK 
equipment and the licensing of technology related to PRK; 

b. Raise, stabilize and maintain the price ofPRK equipment and 
procedures; 

c. Raise the cost of, deter and prevent entry into the sale or leasing 
of PRK equipment and the licensing of technology related to PRK; 
and 



SUMMIT TECHNOLOGY, INC. 215 

208 Complaint 

d. Deprive consumers of the benefits of competition in the sale or 
leasing ofPRK equipment and the licensing of technology related to 
PRK. 

30. The acts and practices of respondent VISX as alleged herein 
were and are to the prejudice and injury of the public, will continue 
in the absence of the relief herein requested, and constitute unfair 
methods of competition in or affecting commerce in violation of 
Section 5 of the Federal Trade Commission Act. 

SCHEDULE A 
SUMMIT PRJ( PATENTS CONTRIBUTED TO ppp 

PATENT NUMBER 

~,856,513 

4,941,093 

4,973,330 

4.994,058 

5,019,074 

5,423,801 

5-, 324, 281 
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SCHEDULE B 
VISX PRK PATENTS CONTRIBUTED TO PPP 

PATENT NUMBER 

4,665,913 

4,669,466 

4, 718,418 

4, 721,379 

4, 729,372 

4, 732, 148 

4, 770, 172 

4, 773,414 

4, 798,204 

4,903,695 

4, 911, 711 

5,108, 388 

5,163,934 

5, 188,631 

5,207,668 

5,219,343 

5,219,344 

5,312,320 

'---- -- -- - ----
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DECISION AND ORDER 

The Commission having heretofore issued its complaint charging 
respondent Summit Technology, Inc. ("Summit") with violation of 
Section 5 of the Federal Trade Commission Act, as amended, and 
Summit having been served with a copy of that complaint, together 
with a notice of contemplated relief; and 

Summit, its attorney, and counsel for the Commission having 
. thereafter executed an agreement containing a consent order, an 
admission by Summit of all the jurisdictional facts set forth in the 
complaint, a statement that the signing of said agreement is for 
settlement purposes only and does not constitute an admission by 
Summit that the law has been violated as alleged in such complaint, 
or that the facts as alleged in such complaint, other than jurisdictional 
facts, are true and waivers and other provisions as required by the 
Commission's Rules; and 

· The Secretary of the Commission having thereafter withdrawn 
this matter from adjudication in accordance with Section 3.25(c) of 
its Rules; and 

The Commission having considered the matter and , having 
thereupon accepted the executed consent agreement and placed such 
agreement on the public record for a period of sixty (60) days, and 
having duly considered the comment filed thereafter by interested 
persons pursuant to Section 3.25 of its Rules, now in further 
conformity with the procedure prescribed in Section 3.25 of its Rules, 
the Commission hereby makes the following jurisdictional findings 
and enters the following order: 

1. Respondent is a corporation organized, existing, and doing 
business under and by virtue of the laws of Massachusetts with its 
office and principal place of business located at 21 Hickory Drive, 
Waltham, Massachusetts. 

2. The Federal Trade Commission has jurisdiction ofthe subject 
matter of this proceeding and of the respondent, and the proceeding 
is in the public interest. 

ORDER 

I. 

It is ordered, That, as used in this order, -the following definitions 
shall apply: 
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A. The term "PPP" means Pillar Point Partners, the partnership 
formed between Summit Partner, Inc., and VISX Partner, Inc., on or 
about June 3, 1992. 

B: The term "Summit" or "respondent" means Summit Tech­
nology, Inc., its directors, officers, employees, agents, representatives, 
successors, and assigns; its subsidiaries, divisions, groups, partner-· 
ships (including but not limited to Summit Partner, Inc.) and affiliates 
controlled by Summit Technology, Inc., and the respe~tive directors, 

· officers, employees, agents, representatives, successors, and assigns 
of each. 

C. The term "VISX'' means VISX, Incorporated, its directors, 
officers, employees, agents, representatives, successors, and assigns; 
its subsidiaries, divisions, groups, partnerships (including but not 
limited to VISX Partner, Inc.) and affiliates controlled by VISX, 
Incorporated, and the respective directors, officers, employees, 
agents, representatives, successors, and assigns of each. 

D. The term" Commission" means the Federal Trade Commission. 
E. The term "person" means any natural person, corporate entity, 

partnership, association, joint venture, government entity, or trust. 
F. The term "FormatiolJ Agreement" means the agreement 

established in the document entitled "Formation Agreement Dated 
June 3, 1992," which was made and entered into on or about the 3rd 
day of June 1992, among Summit Technology, Inc., a Massachusetts 
corporation; VISX, Inc., a Delaware corporation; Summit Partner, 
Inc., a Delaware corporation; and VISX Partner, Inc., a Delaware 
corporation. 

G. The term "General Partnership Agreement" means the agree­
ment established in the document entitled "General Partnership · 
Agreement of Pillar Point Partners Dated June 3, 1992," which was 
made and entered into on or about the 3rd day of June 1992, by and 
between Summit Partner, Inc., a Delaware corporation, and VISX 
Partner Inc., a Delaware corporation. 

H. The term "Per-Procedure Fee" means any payment for the use 
of any product, device, method, patent, intellectual property, or 
technology, which payment depends in any way on the amount of use 
of, including the number of procedures performed using, the product, 
device, method, patent, intellectual property, or technology. 

I. The term "PR.JC' means photorefractive keratectomy, an excimer 
la_ser-based form of eye surgery used to correct refraction disorders. 



·' 

SUMMIT TECHNOLOGY, INC. 219 

208 Decision and Order 

J. The term "PRK equipment" means any laser or other device 
that could be used in connection with performing PRK. 

K. The term "PPP Patents" means all patents that have been 
contributed to PPP pursuant to Articles 2.3 and 2.4 of the Formation 
Agreement and Article 6.2 ofthe General Partnership Agreement, and 
all patents that have been contributed to PPP since June 3, 1992. The 
term "PPP Patents" includes but is not limited to all patents listed in 
Schedule A and Schedule B of this order. 

L. The term "Settlement and Dissolution Agreement" means the 
June 4, 1998 Settlement and Dissolution Agreement between Summit 
Technology, Inc. and VISX, Incorporated. The Settlement and 
Dissolution Agreement i~ appended to this order in redacted form as 
Appendix I. 

II. 

It is further ordered, That respondent, directly or indirectly, or 
through any person or other device, in or in connection with activities 
in or affecting commerce, as "commerce" is defined in Section 4 of 
the Federal Trade Commission Act, cease and desist, except as 
provided in paragraph III of this order or in the Settlement and 
Dissolution Agreement, from entering into, adhering to, participating 
in, enforcing or maintaining any contract, agreement, understanding, . 
joint venture, pool, partnership, cross-license or other combination 
with VISX: 

A. (1) To fix, construct, stabilize, standardize, raise, maintain, or 
otherwise affect or control any price, royalty or fee for, any aspect of 
any price, royalty or fee for, or the terms or conditions associated 
with, the purchase, license or use of any product, device, method, 
patent, intellectual property, or technology that uses or is used in 
conjunction with, or claims, covers, embodies or incorporates in 
whole or in part the use of, a laser to perform any medical procedure, 
including but not limited to ophthalmic surgery; or 

(2) To establish, require, charge, collect or pay any Per-Procedure 
Fee· · 

' 
B. ( 1) To restrict the right or ability of respondent or VISX to sell 

or license any product, device, method, pat~nt, intellectual property, 
or technology that uses or is used in conjunction with, or claims, 
covers, embodies or incorporates in whole or in part the use of, a laser 
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to perform any medic·al procedure, including but not limited to 
ophthalmic surgery; or 

(2) To grant respondent or VISX the right or ability to prevent the 
sale or license by respondent or VISX of any product, device, method, 
patent, intellectual property, or technology that uses or is used in 
conjunction with, or claims, covers, embodies or incorporates in 
whole or in part the use of, a laser to perform any medical procedure, 
including but not l.imited to ophthalmic surgery. 

Provided, however, that nothing in this order shall prevent respondent 
from entering into or maintaining any contract, agreement, 
understanding, joint venture, pool, partnership, cross-license or other 
combination with VISX with respect to patents other than PPP 
Patents, if respondent notifies the Commission in writing at least 
forty-five ( 45) days prior to entering into, forming or participating in 
such contract, agreement, understanding, joint venture, pool, 
partnership, cross-license or other combination. Such notification 
shall include (1) a description of the patent or patents subject to or 
affected by the contract, agreement, understanding, joint venture, 
pool, partnership, cross-license or other combination, including a 
copy of each such patent, and (2) a copy of the document or 
documents that memorialize all of the terms and conditions of the 
contract, agreement, understanding, joint venture, pool, partnership, 
cross-license or other combination, unless such document or 
documents do not exist at the time of the notification, in which case 
respondent shall include a summary of the terms and conditions. 

III. 

It is further ordered, That respondent shall, no later than twenty 
(20) days from the date this order becomes final , license to VISX the 
patents that respondent contributed to, or agreed to contribute to, PPP, 
including but not limited to all patents listed in Schedule A of this 
order, and any divisions, reissues, re-examinations, continuations, 
continuations in part, renewals, extensions and additions thereof. 
Such license(s) shall be royalty-free and non-exclusive as set forth in 
the Settlement and Dissolution Agreement. 
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IV. 

It is further ordered, That respondent shall take no action 
inconsistent with the dissolution ofPPP or the disposition of the PPP 
Patents as set forth in the Settlement and Dissolution Agreement. 
Consistent with the Settlement and Dissolution Agreement, PPP may 
wind up its affairs, defend or settle litigation in which it is or becomes 
a defendant and complete the defense of any such litigation. 

v. 
It is further ordered, That: 

A. Within sixty (60) days after the date this order becomes final, 
respondent shall distribute by first-class mail a copy ofthis order (not 
including Appendix I) and the complaint to any person that requested 
a license to use any of the PPP Patents in the manufacture, assembly 
or sale ofPRK equipment since June 3, 1992. 

B. (1) Respondent shall allow any person ("Customer") with 
which respondent entered into any agreement that includes an 
obligation to pay a Per-Procedure Fee to license any of the PPP 
Patents(" Agreement Containing License") between June 3, 1992 and 
June 5, 1998, to stop using the laser system covered by the 
Agreement Containing License, without any penalty or continuing 
obligation to respondent under the Agreement Containing License or 
any other agreement with respondent, other than obligations already 
incurred for goods, assets or services previously provided by 
respondent, including any installment purchase or lease payments 
under any existing agreement for the purchase or lease of a laser 
. system sold or leased by respondent. 

(2) Provided, however, that any further use or disposition of the 
laser system shall continue to be governed by th~- Agreement 
Containing License and any other agreements relating to the use of 
the laser system, unless the Agreement Containing License or any 
other agreements are modified by mutual agreement of the Customer 
and respondent. 

(3) Provided further that nothing in this paragraph V.B. shall be 
interpreted to prevent respondent from seeking any remedy against a 
Customer that continues to use any intellectual property, good, asset 
or service that was the subject of the Agreement Containing License 

- - .. · ·- ----- ---- ----



222 FEDERAL TRADE COMMISSION DECISIONS 

Decision and Order 127 F.T.C. 

or any other agreements relating to the use of the laser system without 
complying with such agreement. 

( 4) Within twenty (20) days after the date this order becomes 
final, respondent shall distribute by first-class mail a copy of this 
order (not including Appendix I), the complaint, and a letter 
containing the following statement to any person to which respondent 
then licenses any of the PPP Patents under an Agreement Containing 
License that was entered between June 3, 1992 and June 5, 1998: 

Summit and VISX have agreed to dissolve the Pillar Point Partners 
arrangement and have agreed with the FTC to an Order concerning Pillar Point 
Partners. The Order, among other things, prohibits Summit from agreeing with 
VISX on a Per-Procedure Fee. 

You have entered into an agreement with Summit to license one or more of the 
Pillar Point Partners Patents (the "Agreement Containing Lic~nse") . Under the 
Order with the FTC, Summit is obliged to give you the opportunity to stop using 
the laser system covered by the Agreement Containing License, without any 
penalty or continuing obligation to Summit under the Agreement Containing 
License or any other agreement with Summit, except as provided below. 

Please note that the Order does not affect obligations you have already 
incurred for goods, assets or services previously provided by Summit, including 
any installment purchase or lease payments under any existing agreement for the 
purchase or lease of a laser system sold or leased to you by Summit. 

Please note further that any further use or disposition of the laser system by 
you shall continue to be governed by the Agreement Containing License and any 
other agreements relating to the use of the laser system, unless the Agreement 
Containing License or any other agreements are modified by mutual agreement 
between you and Summit. 

(5) Respondent shall refrain from taking any action to prevent or 
impede: 

(a) Any person covered by paragraph V.B.(l) of this order from 
entering or attempting to enter into an agreement for the purchase, 
sale, license, use, lease, option, or ot~er disposition of any product 
manufactured or assembled for use in PRK; or 

(b) Any person from exercising any right it may have under 
paragraph V.B. ofthis order. 

VI. 

It is further ordered, That: 

A. For a period of ten ( 1 0) years after the date this .order becomes 
final, respondent shall distribute by first-class mail a copy of this 
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order (not including Appendix I) and the complaint in this matter to 
any person that requests a license of any of respondent's PPP Patents. 

B. Respondent shall file within sixty (60) days after the date this 
order becomes fmal, annually thereafter for ten (10) years on the 
anniversary of the date this order became final, and at such other 
times as the Commission may require, a verified written report setting 
forth in detail the manner and form in which it has complied and is 
complying with the order. 

C. Respondent shall notify the Commission at least thirty (30) 
days prior to any proposed change in its structure, such as dissolution, 
assignment, sale resulting in the emergence of a successor corpora­
tion, or the creation or dissolution of subsidiaries or any other change 
that may affect compliance obligations arising out of the order. 

D . For a period often (1 0) years after the date this order becomes 
final, respondent shall notify the Commission in writing forty-five 
( 45) days prior to forming or participating in the formation of, or 
joining or participating in, any exclu~ive patent licensing arrange­
ments, patent pool arrangements, partnerships or joint ventures if the 

.. arrangement, partnership or joint venture (1) involves United States 
patents that relate to the use, manufacture, marketing or sale ofPRK 
equipment; and (2) includes any person engaged in the research, 
development, marketing or sale ofPRK equipment. Such notification 
shall include a copy of the document or documents that memorialize 
all of the terms and conditions of the licensing arrangements, patent 
pool arrangements, partnerships or joint ventures, unless such 
document or documents do not exist at the time of the notification, in 
which case respondent shall include a summary of the terms and 
conditions. 

E. For the purpose of determining or securing compliance with 
this order, respondent shall permit any duly authorized representative 
of the Commission: (1) access, during office hours and in the 
presence of counsel, to all facilities and access to inspect and copy all 
books, ledg~s, accounts, correspondence, memoranda, calendars, and 
other records and documents in the possession or under the control of 
respondent relating to any matters contained in this order; and (2) 
upon five business days' notice to respondent, and without restraint 
or interference from it, to interview officers, directors, or employees 
of respondent in the presence of counsel representing said officers, 
directors or employees. 
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VII. 

It is further ordered, That this order will terminate upon the 
expiration of the last to expire of the PPP Patents. 

SCHEDULE A 
SUMMIT ppp PATENTS 

PATENT NUMBER 

4, 856, 513 

4,941,093 

4,973,330 

4. 994,058 

5,019,074 

5,423,801 

5,324,281 

L-~-~---
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SCHEDULE B 
VISX PPP PATENTS 

PATENT NUMBER 

4,665,913 

- 4,669,466 

4, 718,418 

4, 721,379 

4, 729,372 

4, 732, 148 

4, 770, 172 

4, 773,414 

4, 798,204 

4,903,695 

4, 911, 711 

5,1 08, 388 

5,163,934 

5, 188, 631 

5,207,668 

5,719, 343 

5,219, 344 

5,312,320 -

5,711,762 

225 
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App e ndix I 

SETTLEMENT AND DISSOLUTION AGREEMENT 

_ This Settlement and Dissolution Agreement is made and entered into ~ 4th day of June, 
!998 {the "Effective Darej, between and amoag Summit Technology, lac., a corporation 
organized under the laws of the Commonwealth of Massachusetts ("SilDUDitj, Swnmit Parmer, 
Inc., a corpon~tion organized under the laws of the State of Delaware ("SPI"}, vtSX. lncorpo!Ued. 
a corporation organized under the laws of the Stme of Delaware ("VVSXj, VISX P~~~:tncr, Inc., a 
corporation organized llllder the laws of the State ofDdawve ("VPij and Pillar Point P~ a 
Delaw.ue general partnerShip whose gCneral partt=s are ~r and VPI ("Pillar Pointj. 

W l TN E S SETH: 

WHEREAS, Summit and VISX caused Pillar Point to be fonned in 1992 to -~lve c:crtain 
patent disputes and, in connection the:rcwith, au.cred into a Formation Agreement dated JUDC 3, 
1992 ("Formation Agreementj and Clll.lSCd their afliliates-SPI and VPI to enkr into a Partnaship 
A~cnt of even date ("Parmership A.grl:c!:nentj; and -

WHEREAS, in accotdance with the provisiollS of the Formation Agreement and. the 
PaztDcrShip Agreement. Summit and VISX, throt¢ SPI and VPI, each canscd to be cotuributed to 
Pillar Point the exclusive licensing rights in and to certain of their patents coataiaing claims 
covering methods aad appcatus fur perfonninQ ullr.Molet laser corneal surgery in the U!lited 
States and agr=d automatically to contribute to Pillar Point similar rights in any subsc:quca11y 
issued patents under aay U.S. parent application having a filing or priority date in whole or in part 
occUrring on or before JUDC 3, l993, is well a$ rights in oenain Precluding Petems {as defined in 
the Formation Agreement); and 

WHEREAS, Summit aud VISX each entered into Lic:ease Bac" Agreaneats with Pillar 
Point ("License Bac" Agreemeatsj, pmsuaat to which PJUar Point granted to each a non-exclusive 
licen.sc to the Pillar Point par.eats (the License Bade, Foanation and Partnership Agrcanmts, 
together with all amendments tbcreto md the collateral documeatation executed aad delivered in 
connection therewith, are hereinafter collectively re.fcred to as the "Pillar Point Agrecme:nts"); and 

WHEREAS, Oll 'Juae 17, 1997, summit' and VISX entered into II settlement agreement (the 
"~ma Settlement Agreement"), pursuant to which the parties resolved c:ata.in pstent disputes, 
released various claims, cross 1iccnSed c:cnain of each other's foreign p11cnts, COYeQ.BiltJ:d oot to sue 
each other for patent infrin&emem. and cauxd tbc exclusive lioeasing rights to Summit's United 
States Azcma Palents (as defined in the Azcma Scttlemeat Agrcc:ment) to be contributed to Pillar 
Point;md · 

WHEREAS. Pil1Air Point. Summit and VISX an: involved in numerous disputes betw=n 
aad among themselves aDd with third pc'lies relating 10 Pi.llllr Point; and 

WHEREAS, Summit md VISX desin: to reach a final and complete settlement of all 
claims, disputes and lawsuits ~them. dissolve Pillar Point, cross lic:ease patents aad 
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exchange generil releases. all in accordance with the tcnns and conditions of .iris Seruement and 
Dissolution Agreement; 

NOW, TiiEREFORE, in consideration of the paymcats, releases, licenses, COVCZWits and 
undertakings ~set forth, Pillar Point. Summit and VISX qree u follOW$: -

AGREEMENT: 

1. . Affi.l.iares. For purposes of this Settlement and Dismlution Agreement, the term 
"Affiliate" means (a) any corporatioo, entity or pcnoo that DOW or in the future owns or ICqUires at 
least 85% of the shares entitled to vote of S~ or VISX or tbat otherwise acquires Summit or 
VISX by .merger, consolidation, or acquisition of substmtially all of the assets of Swnmit or VlSX 
or (b) any corporation. entity or ~n with respect to which, now or in the~ Summit or 
VJSX owns or acquires 11 least 85% of the shares entitled to vot1: of such corporuion. entity or 
person or that is otherwise acquired by Summit or VISX by ~cr. amsolidl!tion or acquisition of 
substantially all of tbe assets of such corporation. persoa or entity. Uodc:r DO c:ircummnces shall a 
eoopc:mive venture (u defined 11 Sectiou 11, below) be deemed to qualliy a third party as an 
Affiliate of VJSX or SUillDlit, ab5cnt c:ompliaw:e with the specific provisions of this Section 1. 
Hereinafter, refcrcncc:s to Summit md VJSX in this Settlemcm and Dissolution ~ 
(mcluding. for ~lc:. refceuces tiJ aoss l.icc:nscs ~ between Summit and VISX) sball be 
deemed to include their respective Affiliates. 

2. Patmts.. (a) For pu:poses of this Seulcmatt md Dissolution Agrecmc:nt, tbe term 
"Summit Pab:DtS--=-;n-cans all U.S. and foreign paumts issued to Summit or in which Summit in the 
future acquires an ownership imerest or the right to license othas to pnctice the art embodied in 
the patent, and which relate to a method or apparatus for laser ablslion of corneal tissue. (b) For 
purposes of this Settlement and Dissolution Agreemmt, the tean '"VISX Patc:ots" means all U.S. 
and foreign patents issued to VJSX or in which VJSX in the future acquires an ownenh.ip intm:st or 
the right to license othcs to pt2dicc tbe art embodied in the patcDt. arid which relate to a method or 
apparattJS for laser ablation of corneal tissue. Without l.imitalioo, the Summit Pa.teats and the VISX 
Patents include all ·oftbe Patents included or includable in Pillar Poim by virtue of the Pillar Point 
Agreemen~. 

3. ~ In coasideruion for the settlement of litipJ:ion lllld releases described in 
Sections I, 12 md 14, below, within one (1) busi.ocs:s day of the EffectM: Date, VJSX shall make a 
single lump sum cash paym= ro Summit in tbe IUIOUIIt of lbiny-Five Millioo Dollars 
(SJS,OOO,OOO). in good, immcdiately available fimds. wired to the foUowina ICCOUDt BankBostoa, 
Accouat MSS1~9, ABA 1011000390., 100 Federal Stred. 8astoa. Massachusetts 02110 (or 
suc,h odX:r ICCOIIIIl as Summit may direct). ln the C\a1 VlSX &iJs to timely make the psylllaJt 
descn"bed in tbis Section 3, Summit D1l ~ the option of either (i) tl:m1itia1ina this Apl:cmear 
and treatina it as auU and void or (ti) treaaiDg 1he A&recmcat a cffi:dive ad llliDa VISX in the 
Uuitcd States District Court for the Distzic:t aC MIISS'cbnwtts 0r my ~ court of campctml 
jurisdiction fur tm:ach of c:ouaw:t mdlor to specifically c:uf<JI'QI: VISX's paymcm and other 
obligations hereunder. In the event of such suit, VJSX (i) c:on.tCD!s ro tbe jurisdictiou IPd venue 

2 
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selected by Summit and (ii) shall be liable for all of Summit's costs of suit, including attorneys' 
fees. 

4. Royalty-Free License 10 VTSX. Pillar Point hereby grams ro VISX m im:voc:.able, 
perpetual, non<Xclusive. non-transferable, fully pajd up license under the Summit Patents ro makc.­
have made, use. offer 10 scU, Jdl, lease and otherwise dispose of products that come within the 
claims of the Summit Patents, wbethcr dircct.ly or indU1:ct!y through distributors or other ~Uc:rs, 
and to perform and sublicense otbm 10 perfonn proo:durcs using those products or which me 
covered bY. method claims of the Summit Patents, in the United States. 

S. Royalty-Free License 10 Swrunit. Pillar Point hereby ifal\ts 10 Summit an 
im:vocable, perpetual, non-exclusive, non-aansfaable, fully paid up license under the VISX 
Patents, to make, ba~ made, use, offer 10 seU, sell. lease and otherwise dispose of products that 
come within the claims of the VISX PatEnts, whether dirc:ctly or inqirectly through. distriburors or 
other rcseUc:rs, and 10 perform and sublicense others ro perform procedt.Ire3 using those products or 
which are covered by method claims of the VISX Patans, iA thc.Uoited States. 

6. Dissolution of Pillar Point. Effi:ctivc immediately following the ~ of the 
licxnses described in Sections 4 and 5, above ('"Payment Date"), Pillar Point is hereby dissolved. 
and, subject onl'i.KI the terms of this Agreement, the Pillar Point Agreements arc tt:nnina1cd and all 
rights 10 license, prosecute, defend and othawise deal in and with the VISX Patr:nts shall ~ 
back 10 VISX or its designee (subject to, among other 1mnS of this Agreement, the terms of Section 
S, above), and all righ1s to license, prosecute, defend and otherwise deal in and with the Summit 
Patents shall revert back to Summit or its designee (subject to, amoag other terms of this 
Agreement, the terms of Section 4, above). From md after tbe Payment Date, neither Summit nor 
VTSX shall have any fiuthei payment or other obligetion 10 Pillm Point in respect of equipment 
royalties, procedure royalties, or otherwise . 

1. Winding Up and Tennioation of Pillar Point. Notwithstanding dte provisions of 
Section 6, above, Pillar Point shall remain in exi.stma: after tbe Payment Dale for the sole purpose 
of winding up its a1'fiUzs, defending or sealing rem.ainiDg litigation in which it is or beeomcs a 
defendant and/or completing tbe ddi:nsc of any such litigation. Except &S specifically set forth 
below, liability for costs and expenses. incum:d by Pillar Point prior to dissolution, and for ongoing 
eJtPCnscs of Pillar Point incum:d in collDCCtioa with tbc wilJdi.ng up activities described above, shall 
be allocated 60% to VISX and 40% to Summit IUghts t0 remaining Pillar Point assets, including 
cash, claim3 against third pctics (such as patmt infiin&cncnl) md n:ceivablcs bdd by Pillar Point 
which acc:rucd prior 10 the Paymcm Date or which otherwise laD.Iin in Pillar Point after winding 
up. shall be alloc:at.cd 60% to VISX md 40"/e to Summit. Until the Payment Date, the License Bd 
Agreements will tanain in tim:c md tbe pcties will remain liable fur royalties to Pillar Poim 
~ prior tbctdo, provided that each paty may c:a.lculatc royalties using the same assumptions 
and contnct interpretations &S were used in the immcdi•tely prior month. 

l 
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8. [(XNl'IN:;ENr LiliBILITIES] 

9. VISX Cross License. Summit bc:reby grams to VISX an irrevocable, perpetual, 
worldwide, 119n-exclusive, .IIOCl-tiUSferale. fully paid up license UDder the Summit Patcncs, and 
any divisions, ~ ~minatioas, coatinl.l.lrloas, c:ominua1ions in put. R:DI:Wals, exrcnsions 
and additions thereto, to make.; have made, usc, offer to sell. sell. import, lease and otherwise 
dispose of produCts dial come within the claims of tbe Suaimit Pm:ms. wbetbcr direaly or 
indirectly through distriburon or otbt:r rescUers, and to perfunn IDd sublicense Od1cts to perform 
procedures using those procfuds or which en: c:ovaed by method claims of the Summit Patents. M. 
used herein, the term "n.on-traos1'a'ablc• is 110t int.cudcd _to alter or diminish the parties' inraltioa 
that their prcscm or future A.ffilialcs sbali enjoy tbe bcacfits of the cross licenses described in this 
Agrccmcnt without ncces.sity of further actioo (subject to Sedion 11 below). 

10. Summit Cross Lia:D.sc. VISX hereby grmts to SIIDllllitan irrevocable, perpetual, 
worldwide, a~usive, OOil-traDS6:rablc, fully paid up liccasc under the VISX Paraus and my 
divisiom, mssuc:s, ~mimrtioas, rontiauarioas, coarimwrioas in put. tcDCWils, cxtcasiocs IDd 
additions thcn:to, to ma.k.c, have made, usc. offer to sell. sell, import. lease and otherwise dispose of 
products that come within the claims of tbe VlSX Pltatts, whether dizmly or indim:tly through 
distributors or other n::scllers, and to pcrfoan md sublk:casc others to perftmn procedures using 
those products or which are covered by method claims of tbe V1SX PIII:DtS. As used herein. the 
tenD "non-transferable" is not ism:udcd to alter or diminish the panics' int=tion that their prescm or 
future A.ffilialcs shall enjoy the bendits of the cross lice:nses described in this Agreement without 
necessity of further action (subject to Scd:ioa 11 below). 

11. [SUPi?IE:.-:Er<TATI<I:! OF PAPJIGPJI.P!!S 1, 9 and 10) 

7 
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12. Dismissal ofLitigation. Within five (S) days of the Effective Date, Summit, VlSX 
and Pillar Point shall cause all of the Swnmit/VISX Litigation (as hereinafter de1ined) to be 
dismissed with prejudice. with each party to bar its o\IITI costs and attorneys' fees. As used herein. 
"Summit/VISX Litigation" means VISX Partner; Inc. v. Summit Partner, Inc., Santa Clara County 
Superior Cowt, Case No. CV mos?; VISX. Incorporated v. Pillar Point Partners, et a.l.. Santa 
Clara County Superior Court, Case No. n0042; and VISX Par1ner, Inc, on behalf Pillar Point 
Partners, United States District Court, District Of Mau3chusetts, Case No. 96-11739-PBS. The 
term "Summit/VISX Litigation" includes all countcrt:laims, cross-claims and the like asserted in the 
foregoing actions. 

13. Release by VISX. Except for Claims (as defiDcd in this Paragraph 13) for bteach of 
this Settlement and Dissolution Agreement, VPI, VISX. and Pillar Point, on behalf of themselves 
and their respective officers, directors, employees. representatives, predecessors, succc:ssors. agents. 
assigns and attonJcy$ (together, tbe '"VISX Rcleason"). do hcrc:by fomu rdease aDd discharge 
SP(. Summit, and their respective officers, din:ctors. employee;~, represe:utllti ves, pn:dccessors, 
su.ccessors, agents, assigns and attorneyS (together, t&c ·"Summit Rcleasc:es"), from any and all 
actions, causes of action, suits. debts, suuu of money, accounts, reck.onings. bonds, bills, COQ1mct$, 
controversies, agm:ments, promises, damages, judgmem, awards, executions, claims l!l1d demands 
whatSoever, including without limitation costs and auomcys' 6:es, in law, admiralty or equity, or as 
a result of any arbitrlrion, wtu:ther known or unknown to any oftbe VISX Rdeasors (collcdively, 
"Claims"), which the VISX Rdeasors, or any of them. eva bad, now have or 1==1\a-can, shall, or 
may have, whether in their own right or by assignment. transfa- or gnmt from llllY other person. 
upon or by reason of my matter, cause or thing wblttsoever, from the bcginniDs of the world to the 
Effective Date. including, but not limitccl to, any Claims relating directly or in.directly to Pillar 
Point and the Pi1Ia:r Point Agreemc:na (Including royalties and paymentS alleged. to be due and 
owing thereunder), unfair trade practices, false or misleading advertising c1aim.s or otlu:rwise. 

14. Release by Summit Except for (i) the possible claims n:!ating to the Trolcel Parents 
described in Scctioo 8(aXvi), above., below and in the Tolling Agreement, and (ii) Claims (as 
defined in this Parqraph 14) for lm:ach of this Settlement and Dissolutioo Agreement, PiUir Point, 
SPI. Summit, and Summit's Affiljates, on behalf of themselves and their respeeti~ officers, 
directors, employees, n:praeDtatives, predecessors, successors, agents, assigns and attorneys 
(together, the '"Summit Rcleasors"). effi:cti~ on the Payment Dale do ~by forever rdeasc and 
discharge VPI. VISX and VISX's Affiliates, and their rcspcctive officers, dm:ctors, employees, 
repr=tirlves, pn:dea:ss.ors, successors. agents, assigns md attoms::ys (together, the '"VISX 
Rcleasees") from aay md all Idiom, causes of -=tion, suits, debts, sums of IDO!ley, ICCOUilts., 
reckonings, bonds, bills, coaaactJ, c:onuoversies, agreements, promises, damages, judgments, 
awards. executions, claims md dcmmds whatsoever, including without limitation c:cs1s md 
a.tn:lmeys' fees, in law, admiralty or equity, or as a leSUit of my cbdmion, whether laiowu or 
unknown to my oftbe Summit Rcleasors (coUcc:Uvely, "Claims"), which the Summit Rcleasors, or 
any of~ ever had, now have or bcreaftcr can, shall, or may have, wbetber in their own ri&ht or 
by assignment, ttansfer or gram Cram any ather pc:rson. upoo or by reason of llllY maur:r, cause or 
thing whatsoever, from the beginaing of tbc world to tbe .Effedive Date, Uu:lllliini, but not limited 

I 
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to, -any Claims relating directly or indirectly to Pillar Point and the Pillar Point Agre=ents 
(mcluding royalties and payments alleg~ to be due and owing thereunder or Claims of wrongful 
dissolution thereof). 

1 S. Covenants Not to Sue. (a) Summit hereby covenants never to sue or threaten to sue 
VISX or vtsx·s distributors, customers, or uscn and never to !llak.e any claim whatsoever against 
VISX or VlSX's distributo13, customers or usen anywhere in the world, for any alleged 
infringement of any patent (wbencver issued) which relates to a method or apparatus for laser 
ablation of corneal tissue, or for my alleged infringement of any patem owned by Summit as of the 
Effective Oa.a: and which relates to refraaive correction of the eye, on tbe basis of the manufacture, 
use, offer to sell, sale, sublicense to customers or users, lease or other disposition of products that 
come within the claims of such puen.ts:; (b) VISX hereby covenants never to sue or threaten to sue 
Swnmit or Summit's distributors, customers, or users and never to !DUe any claim whatsoever 
against Swnmit or Summit's distnlJutors or customers, lll}'\\i=e in the world, for any alleged 
infringement of any pab:nt (whenever issued) which relates to a method or appan1tus for laser 
ablation of corneal t:issui, or for my alleged infringement ef any patent owaed by VISX as of the 
Effective Date and which relates to refractive correction of the eye, on the basis of lh.e manufacture, 
use, offer to sell, sale, sublioe,o.se to customers or users, lease or other disposition of products thin 
come within the claims of such patents. 

16. Admissibility. Nothing in this Settlement &Dd Dissolution Agn:cmcnt sball be 
construed as an admission by any party of any liability of any lciDd to the other party. This 
Settlement and Dissolution Agreement shall oot be admissible as evidenCe against any party hereto 
or its Affiliates in any proceeding other than in a proceeding to enforce an obligation of a party 
hereunder or as proof of the dissolution of Pillar Point. 

17. Notices. AD.y notice given pursuant to this Settlement and Dissolution Agreement 
shall be in writing and, except as otherwise ~ly provided herein. shall be deemed to have 
been duly delivered if delivered in .person or by cemfied or registered or overnight express mail, 
postage and mailing expense prepaid, or by facsimile transmission with hacl copy to foUow by 
regular mail, and, if givea or rendered ID Summit or ia Affiliates addressed to: 

SummitT echaology, Inc. 
21 Hiclcorr Drive 
w a1tham., Massachusetts 02154 
Aucuti011: Chief Executive Officer 

or if given or rendered to VlSX or its Affiliates addresSed to: 

VISX.Incorponm:d 
3400 Central &prcs.swar 
Santa Clara, California 95051 
Attention: Chief Executive Officer 

' 
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Either pazty may specify a d.iffemu lddll::ss by notifying lh1:: other in writing of such different 
address. 

18. ~ility. If any provision of this Settlement and Dissolution Asrcement. or the 
application of such provision ID any person or cimJmstance. shall be held ID be invalid or 
unenforceable. the remainder of this Settlement and Dissolution Agreement, or ihe application of 
such provision ID such persons or cimlmstances other than !bose ID which it is held invalid or 
uacnfon:cable. shall aot be atfected ~hereby, providod tb.lt such invalid or unenforceable provisions 
shall be teplaccd by valid and enfon:cable provisions wbich will JChieve u far as possible the 
ccoaomie and business intartions oftbe parties to this Seulemcat llld Dissolution·Agm:meat. 

19. Summit Aclcnowledgment. Summit hereby wmum and n:p=ts that (a) it bas 
n:ad and understood the terms of !his Settlement and Dissolution Agreement; (b) it bas the full right 
aad authority (i) tD eater into this Seulemeot md Dissolution ~t, (ii) to srant the licc:nsa, 
releases, covenants and undettlkings recited herein oo its own l:!ehalf llld on behalf of each Summit 
Affiliaa:, md (ill) tD cater into the ~ received·~ on its own behalf and on behalf of 
c:ach Summit Affiliate; aad (c) thee are 110 outstanding qreemem:s, assigmneras, or coc:umbrm:cs 
inconsistent with tbc provisions set fonh in this Seulemcat md Dissolution ~ 

20. VlSX Aclcnowledgmcm. VlSX hereby wamnt.s and repr=ts that (a) it has read 
and uodcmood the ll:rmS of this Settlemmt and Dissolution Agreemmt; (b) it has the full right md 
authority (i) tD enter into this Scalcmcat md Dissolutioo ~ (u) to pmt the lieenses, 
releases, covenants and undertalciDgs n:citcd herein oo its own behalf and on bebalf of c:ach VISX 
Affiliate, and (ui) to ena:r into the agr=ru:ats recited bcrein on its own behalf aad on bcbalf of 
each VlSX Affiliatz:; and (c) thee are 110 outst&Dding qrecmeats. 15signmenis, or eacumbrana::s 
inconsistent with the provisions set fOrth in this Settlement and ~olution Agreemc:nt. 

21. Integration. Ex.c%pt IS otherwise specifically set forth~ this Settlement and 
Dissolution Agreement. together with its Exhibits, tq)resents the entire ~eat and 
uadcmanding between and among the parties hereto with respect to tbe subject matter hm:of and 
supersedes any and all prior or c:oatemporaneous discussions, agreements and understandings 
relating thereto. S~cally, except IS otbetwise expressly provided bema, each of the foUowing 
agreements is cxp=ly tenniDmd md supcneded IS of tbe Effcctivd>atc by operuion of this 
Settlement and Dissolution Agr=cm. 

Fonutioo Agi1:emCDl dated June 3, 1992 among 
VISX. Summit. VPI, aad SPI 

Geocnl PlrtnL:rship .AgreemeDt. dltcd J~me 3, 1992. betwoeen SPI 
aadVPI 

Licensc-t.c:k to Summit ~ dated Suu.e 3, 1992 

Liccn.se-beclc to VISX Agreemem dated June 3, 1992 

10 
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Contn'bution Agm:rnc:nt betw=t SPI md Pillar 
Point dated June 3, 1992 

Contribution Agreement between VPI and Pillar Point d.ued 
Junc3,1992 

The fullowing sections of lbe A2lema Settlement ~ 4 
(DefinitiQn of Affiliale); 9(b) (License to VISX); IO(b) (License to 
Summit); "ll(a) and 12(a) (Covenams Not to Sw:); and 24 

· (lntegration). 

Tolling Agreement dated February 12. 1998, between Slimmit and 
VISX 

It is the intent of the parties that the Joint Det"ensc Agreement amocg them refatin& to lbe 
Third Party Litigation shall survive execution of this Scttiemeut ~ This 'Settlement rd 
Dissolution Agreement may oot be varied or modified other than by a writing executed on bebalf of 
each of the puties hereto. Wrth the exception of trmsfers of riihts to present or future Affilimes 
(which occurs without necessity offunber action), neither V1SX nor Summit shall assign. transfer, 
or delegate any Of it:s rights, duties . and obl.igatioas under this Settlement and Dissolution 
A~ without the expteSS written consent of the other party, which consent shall oot be 
~aably withheld. 

22. Strict Performance. The failwt: by any party to insist upon the strict pcrformADCC of 
any coVa!ant, duty, agreement or condition of this Settlement and Dissolution Agrecmc:n1 or to 
exercise any right or remedy c;oasequcnt upon a ~h thereof shall DDt constitute \Wiver of any 
such breach or any other covenant, duty, agrc:cment or condition. 

23. lndemnificatioo. Each of Summit md VISX (for puzposes of this Paragraph 23. 
each a .. Licensee'') sba1l indemnify, defend and hold bmnlcss tbc other party and its Slli:Q:SSOtS and 
assigns (for purpoSC$ of this P~ 23, each a "Licensor") from and against any loss, dam.aic. 
cost or expense of whatsoever kind or 111111= (mcluding reasonable attoaicys' kes and professional 
cxpensc.s) incurred by the Licensar by ~ of my product liability clsim lrisina out of the 
man•~ usc. sale, k:asc, 1iceasc or otbcr disposition of products manufilctured or awUtcd by 
Licensee or my Liocuscc A1!ilide or my di.mibutar of Licensee or my Licensee Amliate and 
Iiceascd bcmmdcr. The foregoing Uvfcmnificati011 aad qrccmmt to defead and hold harmless 
shall include, without limitation, any cost or expcse incurred or to be iD.c:uned by the Ucensor or 
auy Licensor .Afiillate by lUSOC1 of its having been or being made a party or being ~ to be 
made a party. to my 1hreatened, pcndina or complded actioa, suit or procCeding, wbedler civil. 
criininal. adm.ixi.istrari or investiptive in conncctiOil with my ICbJa1 or alleged act or omission in 
coODtlClion with my such m.mufal:ture, use. sale, lease, liceDse or otber disposition of products 
manUW:rured or assembled by Lic=JSee or my Uc=sce Affitillte or pcrformauce of my procedures 
using those products. The foregoing inderiulification and qn:cment to defend and hold harmless 

11 
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shall not extend to any acts or omissions by or on behalf of the Licensor or its Affiliates in bad til.ith 
or as a I'I:Slllt of negligence. A pasty claiming indemnification shall not be entitled to 
indemnification with respect to any action to which it consented in writing or any claim as to which 
it did not give wri!t!:n notice to the party from wbicn indemnification is sought within ninety (90) 
days after having received notice of such claim. IN NO EVENT SHALL EITHER PARTY BE 
LIABLE TO TiiE OlliER FOR ANY INCIDENfAL; PUNITIVE, SPECIAL OR 
CONSEQUENTIAL DAMAGES. In the eva~t any claim for indemnification ll1'isc:s from a claim 
of a third party, the party from whom indenmification is souaftt shaU have the ri&ht to defend 
against such third party cl&im m:i, iD sw:h cvczrt. the party seeking indemnification si1all coopcmc 
with all reasonable reqUC$tS in the dcti::n.se then:of 11 the expense of the petty from whom 
indemnification is sought. 

24. No Agency. Nothing in this Scttlcmcn1 Agx=ncnt siWl be deemed to appoint or 
authorize any party to act as an agent of the other party or to assume or incur any liability or 
obligation in the name or on bcbalf of the otlu:r party. 

25. Labels. (a) VISX shall affix to each product covered by oae or more of the Slllmilit 
Paxcots tba.t is sold. licensed; leased or otherwise disposed of a&r the Effi:ctive Date a label 
reasonably requested by Summit listing the applicable Summit Patcnt(s). The purpose oftbc label 
is to provide notice of the Summit Psrems to other perties to establish or support a claim by Sumplit 
against my su.ciOthct party of damages due to infringement.. Summit md VISX agree tha1 any 
such label will not be imroduced into evidence, produced. !died upoa. or used in my way in my 
procecdi.og between Summit and VISX. except in a proceeding rclar.cd to coforo:mcot of the tams 
of this Scttlcm.cnt and Dissolution Agreement; (b) Summit shall affix to each prodl.lct covered by 
one or more of the VISX Patents that is sold. liccoscd, leased or ocbcrwi.se disposed of aft.e:r the 
Effective Da1e a label reasonably n:qucstcd by VISX llstin& the applicable VISX Patt:nl{s). The 
purpose of the label is to provide notice of the VISX Patents to other parties to establish or support 
a claim by VISX against any such other party of damages due to infrin8cmeot. Summit and VISX 
agree that any suclllabel will not be introduced into evideoce, produced., relied upoo, or used in my 
way in any proceedina betweeu Summit and VI5X, except iD a proc:ccding ~Lared to coforcemeot 
of the tcnns of this Settlement and Dissolution Agrceme!It. 

26. Govemin& Law. This Scttlemem and Dissolutioa Agreeineot shall be sovemed by 
the Jaws of the Sta: ofDclawlre. The terms of this Settlcmcn1 &Dd Dissolution Agreement ID8)' be 
enforced in ar:ry court of compc:tcut jurisdiction. Both parties btrcby adalowtedge and rubmit to 
the jurisdiction of the Fc:dcnl District Court for lbe District of DeJa~ to bear aod resolve any. 
dispute over tams of lbe Scu1cmcot aDd Dissolution ~ to protect and eoforce the parties• 
rigilts hcrcuudcr. to rc:c:tify the coaaaa if ilcccssaly, and to order specific perfurmance, injuooion 
or similar equitable relief: · 

27. Coun!crpsrts. This Seulcmcot and Dissolution Agreemeat may be cxcculcd in 
scpara!l: coU~ItC~p&rtS, each of which shall be consiilcn:d an ori&inaJ but all of which shall CIOIIStitute 
one agrcancnt. 
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28. Public Statements. Summit and VISX agree that neither of them shall ma1ce any 
public statement:! about this Settlement and Dissolution Agrecmcnt or its tenns, except IS may be 
set forth in the joint press release refem:d to below or IS rcquimi by applicable securities laws.. 
VISX and Summit shall be permitted to disclose the tc:ans of this Settlement and Dissolution 
Agreement to the Fcdaai Trade Commission. and to my othe:r person or entity if ordered to do so 
by a court of competent jurisdiction, and VISX and Summit shal.l be permitted to issue a joint press 
release, after the Effective Dim:. armouacins the fact that they bave settled outs!llndini dUputes and 
agreed to dissolve Pillar Point Partners and the gmenilcmls of the Agrccmcnt. 

WHEREFORE. the parties hereto, having been duly authorized to do so, have caused this 
Settlement and Dissolution Agrecmeat to be executed as of the date fust above written. 

~~TEC>n<;r 
By:~ 
Nam7R.obCft:Paimisano 
Title: Chief Executive Officer 

PILLAR POINT PARTNERS 

By: SUMMIT PARTNER., INC. 
ITS GENERAL PARTNER 

By:U2V1Fh-
Name: Roberti Palmisaoo 
Title: Chief Executive Officer 

ll 

VISX. INCORPORATED 

~ 
Title: Executive Vioe Pl-esidem 

Chief Openring Ofticcr 

VISX PARTNER. INC. 

~i~dl~ 
Title: Vice President 

~~~~ 
Title: Secretary 

PILLAR POINT P ARlNERS 

By: VISX PARTNER, INC. 
ITS GENERAL P ARJNER. 

By:~~&'~ 
Name: Davila 
Title: Vice President 
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IN THE MA TIER OF 

VISX, INC. 
CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF 

SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT 

Docket 9286. Complaint, • March 24, 1998--Decision, Feb. 23, 1999 

This consent order, among other things, prohibits the California-based marketer of 
laser equipment for eye surgery from entering into, enforcing or maintaining any 
contract, agreement, joint venture or other combination with Summit Technology, 
Inc., to fix, maintain or control any price or the terms or conditions associated with 
the purchase, license or use of any product, device or technology that uses a laser 
to perform any medical procedure, including ophthalmic surgery. 

Participants 

For the Commission: Michael McNeely, Veronica Kayne, Chul 
Pak, Dana Abrahamsen, Jeremy Cubert, Joshua Newberg, Jacqueline 
Berman, Beverly Dodson, David von Nirschl, Daniel Ducore, Louis 
Silvia and Curtis Wagner. 

For the respondent: Susan Creighton and Ron Shulman, Wilson, 
Sonsini, Goodrich & Rosati, Palo Alto, CA. and Joseph Simons, 
Rogers & Wells, Washington, D.C. 

DECISION AND ORDER 

The Commission having heretofore issued its complaint charging 
respondent VISX, Inc. ("VISX") with violation of Section 5 of the 
Federal Trade Commission Act, as amended, and VISX having been 
served with a copy of .that complaint, together with a notice ·of 
contemplated relief; and 

VISX, its attorney, and counsel for the Commission having 
thereafter executed an agreement containing a consent order, an 
admission by vrsx of all the jurisdictional facts set forth in 
paragraphs two and three of the complaint, a statement that the 
signing of said agreement is for settlement purposes only and does not 
constitute an admission by VISX that the law has been violated as 
alleged in such comp.laint, or that the facts as alleged in such 
complaint, other than the jurisdictional facts set forth j n paragraphs 
two and three of the complaint, are true and waivers and other 
provisions as required by the Commission's Rules; and 

The Secretary of the Commission having thereafter withdrawn 
this matter from adjudication in accordance with Section 3 .25( c) of 
its Rules; and 

*Complaint previously published-at 127 FTC 208 (1999). 


