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IN THE MATTER OF

TIGER DIRECT, INC.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
THE MAGNUSON-MOSS WARRANTY ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3903. Complaint, Nov. 4, 1999--Decision, Nov. 4, 1999

This consent order, among other things, prohibits Tiger Direct, a Florida-based
advertiser and distributor of computer products, from representing that it provides
on-site warranty service without disclosing all limitations or conditions that apply
to obtaining the on-site service, prohibits the respondent from failing to adhere to
the disclosure provisions of the Warranty Act, and requires the respondent, within
a reasonable period of time, to fulfill its obligations under the warranty to the
consumer.

Participants

For the Commission: Colleen Lynch, Andrew Caverly and
Margaret Patterson.

For the respondent: Kip Schwartz, Holland & Knight,
Washington, D.C.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act,
15 U.S.C. 41 ef seq., and the Magnuson-Moss Warranty Act ("the
Warranty Act"), 15 U.S.C. 2301 et seq., and Rules 701 ("the
Disclosure Rule") and 702 ("the Pre-Sale Availability Rule"), 16 CFR
Parts 701 and 702, promulgated thereunder, and by virtue of the
authority vested in it by said Acts, the Federal Trade Commission,
having reason to believe that Tiger Direct, Inc., a corporation,
("Tiger" or "respondent"), has violated the provisions of said Acts and
Rules, and it appearing to the Commission that this proceeding is in
the public interest, alleges:

1. The definitions of terms contained in Section 101 of the
Magnuson-Moss Warranty Act, 15 U.S.C. 2301, and in Rules 701 and
702, 16 CFR 701.1 and 702, promulgated thereunder shall apply to
the terms used in this complaint.

2. Respondent Tiger Direct, Inc., is a Florida corporatlon with its
principal office or place of business at 8700 West Flagler Street, 4th
Floor, Miami, Florida.
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3. Respondent has advertised, offered for sale, sold and
distributed, among other items, personal computers, software,
hardware, printers, modems, and monitors, all of which are consumer
products. Therefore, respondent is a supplier of consumer products.

4. In the ordinary course and conduct of its business, respondent
sells or offers for sale consumer products for purposes other than
resale or use in the ordinary course of the buyer's business. Therefore,
respondent is a seller of consumer products.

5. The acts and practices of respondent alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

VIOLATIONS OF SECTION 5(a)(1) OF THE FTC ACT

6. Respondent has disseminated or has caused to be disseminated

- advertisements and promotional materials for Tiger-brand computer
systems, including but not necessarily limited to the attached Exhibits
A through C. These advertisements and promotional materials
contain the following statements:

a. ONE-YEAR ON-SITE WARRANTY!
b. 1 YEAR PREMIUM ON-SITE WARRANTY

7. Through the means described in paragraph six, respondent has
represented, expressly or by implication, that:

a. For a period of one year after purchase, respondent would
provide the on-site services of a technician to purchasers of Tiger-
brand computer systems when notified that the computer system or
any of its parts was defective or had malfunctioned.

b. Respondent would fulfill its obligations under its on-site
warranty within a reasonable period of time after first being notified
by a purchaser of a Tiger-brand computer system of a defect or
malfunction.

8. In truth and in fact,

a. Respondent did not always provide the on-site services of a
technician to purchasers of Tiger-brand computer systems when
notified of a defect or malfunction; rather, respondent would not send
a technician to provide on-site services until respondent’s agent or
third party service provider diagnosed the problem as a hardware
failure over the telephone and determined that the consumer could not
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make the repair; and furthermore, respondent would not provide on-
site services for the computer mouse, keyboard and speakers.

b. Respondent did not fulfill its obligations under its on-site
warranty within a reasonable period of time after first being notified
by a purchaser of a Tiger-brand computer system of a defect or
malfunction.

Therefore, the representations set forth in paragraph seven were, and
are, false or misleading.

VIOLATIONS OF THE PRE-SALE AVAILABILITY RULE

9. Respondent has offered for sale to consumers Tiger-brand
computer products with written warranties by means of catalogs or
mail order solicitations, but has failed to disclose material warranty
terms or otherwise comply with 16 CER 702.3(c)(2)(I).

10. Section 110(b) of the Warranty Act, 15 U.S.C. 2310(b),
mandates that the failure to comply with a rule promulgated under the
Warranty Act is a violation of Section 5 of the Federal Trade
Commission Act, 15 U.S.C. 45(a)(1). Therefore, respondent's failure
to comply with the provisions of the Pre-Sale Availability Rule, 16
CFR 702, was, and is, a deceptive practice. :

VIOLATIONS OF THE DISCLOSURE RULE

11. Respondent has given or offered to give written warranties,
and is therefore a warrantor as that term is defined in Section 701.1(g)
of the Disclosure Rule, 16 CFR 701.1(g).

12. Respondent has provided written warranties, but has failed to
disclose, as required by Section 701.3(a)(3) of the Disclosure Rule,
16 CFR 701.3(a)(3), what the warrantor will not pay for or provide,
where necessary for clarification, specifically:

a. That on-site warranty service is only available after the
technician and the customer determine that a hardware failure has
occurred and that service is required; and

b. That on-site service does not include defects or malfunctions
of the speakers, keyboard, mouse, or other external components.

13. Respondent has provided written warranties, but has failed to
disclose, as required by Section 701.3(a)(5) of the Disclosure Rule,
16 CFR 701.3(a)(5), a step-by-step explanation of the procedure that
the consumer should follow in order to obtain performance of any
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warranty obligation, including the persons or class of persons
authorized to perform warranty obligations.

14. Respondent has provided written warranties, attached as
Exhibit D, that contain the following language:

LIMITATION OF LIABILITY

INNOEVENT SHALL AEGIS BE LIABLE FOR ANY INCIDENTAL, SPECIAL
OR CONSEQUENTIAL DAMAGES, INCLUDING BUT NOT LIMITED TO
LOSS OF USE, LOSS OF DATA, LOSS OF BUSINESS AND PROFITS

but has failed to disclose, as required by Section 701.3(a)(8) of the
Disclosure Rule, 16 CFR 701.3(a)(8), the following: "Some States do
not allow the exclusion or limitation of incidental or consequential
damages, so the above limitation or exclusion may not apply to you."

15. Respondent has provided written warranties but has failed to
disclose, as required by Section 701.3(a)(9) of the Disclosure Rule,
16 CFR 701.3(a)(9), the following: "This warranty gives you specific
legal rights, and you may also have other rights which vary from State
to State."

- 16. Section 110(b) of the Warranty Act, 15 U.S.C. 2310(b),
mandates that the failure to comply with a rule promulgated under the
Warranty Act is a violation of Section 5 of the Federal Trade
Commission Act, 15U.S.C. 45(a)(1). Therefore, respondent's failure
to comply with the provisions of the Disclosure Rule, 16 CFR 701,
was, and is, a deceptive practice.

VIOLATIONS OF THE WARRANTY ACT

17. Section 103 of the Warranty Act, 15 U.S.C. 2303, provides
that a warrantor of consumer products costing more than $10 shall
clearly and conspicuously designate any written warranty it offers as
either a "full warranty" or a "limited warranty."

18. Respondent has made a written warranty for Tiger-brand
computer products that cost more than $10, but has failed to designate
its written warranty as "full" or "limited" as provided in Section 103
of the Warranty Act, 15 U.S.C. 2303.

19. Respondent's failure to designate its written warranty as "full"
or "limited" was, and is, a violation of Section 103 of the Warranty
Act, 15 U.S.C. 2303, and, pursuant to Section 110(b), 15 U.S.C.
2310(b), was, and is, a deceptive practice.
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20. Section 108 of the Warranty Act, 15 U.S.C. 2308, provides
that no supplier may disclaim or modify any implied warranty if the
supplier makes any written warranty to the consumer with respect to
a consumer product, except by limiting the duration of an implied
warranty to the duration of a written warranty of reasonable duration.

21. Respondent has made a written warranty, attached as Exhibit
D, that contains the following language:

THERE ARE NO OTHER WARRANTIES [sic] OR CONDITIONS
RESPECTING THE EQUIPMENT, EXPRESS OR IMPLIED, AND AEGIS
EXPRESSLY DISCLAIMS ANY WARRANTY OR CONDITION OF
MERCHANTABLE QUALITY ORFITNESSFOR APARTICULAR PURPOSE.

22. Respondent's disclaimer of implied warranties was, and is, a
violation of Section 108 of the Warranty Act, 15 U.S.C. 2308, and,
pursuant to Section 110(b), 15 U.S.C. 2310(b), was, and is, a
deceptive practice.
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Exhidir D

Tiger
T

Your Serial #

..............

Nationwide Service
1-(905)-669-8699

{Important document. Keep in a safe place)
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DECISION AND ORDER

The Federal Trade Commission having initiated an investigation
of certain acts and practices of the respondent named in the caption
hereof, and the respondent having been furnished thereafter with a
copy of a draft of complaint that the Boston Regional Office proposed
to present to the Commission for its consideration and which, if
issued by the Commission, would charge respondent with violation
of the Federal Trade Commission Act; and

The respondent, its attorney, and counsel for the Commission
having thereafter executed an agreement containing a consent order,
an admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft of complaint, a statement that the signing of said
agreement is for settlement purposes only and does not constitute an
admission by respondent that the law has been violated as alleged in

- such complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions as
required by the Commission's Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the said Act, and that a complaint should issue stating its
charges in that respect, and having thereupon accepted the executed
consent agreement and placed such agreement on the public record
for a period of sixty (60) days, and having duly considered the
comments received from interested persons pursuant to Section 2.34
of its Rules, now in further conformity with the procedure prescribed
in Section 2.34 of its Rules, the Commission hereby issues its
complaint, makes the following jurisdictional findings and enters the
following order:

1. Respondent Tiger Direct, Inc., is a corporation organized,
existing and doing business under and by virtue of the laws of the
State of Florida with its office or principal place of business located
at 8700 West Flagler Street, 4th Floor, Miami, Florida. '

2. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the proceeding
is in the public interest.
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ORDER
DEFINITIONS

For purposes of this order, the following definitions shall apply:

1. The definitions of terms contained in Section 101 of the
Magnuson-Moss Warranty Act, 15U.S.C. 2301, and in Rules 701 and
702, 16 CFR Parts 701 ("the Disclosure Rule") and 702 ("the Pre-Sale
Availability Rule"), promulgated thereunder, shall apply to the terms
used in this order.

2. Unless otherwise specified, "respondent" shall mean Tiger
Direct, Inc., a corporation, its successors, assigns, officers, agents,
representatives, and employees.

3. "Commerce" shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. 44.

4. "On-Site Service" shall mean providing the services of a
qualified technician at the location of a product sold or supplied by
respondent to remedy a problem with the product.

5. "Clearly and prominently" shall mean as follows:

A. Inan advertisement communicated through electronic medium
(such as television, radio, and interactive media such as the Internet
and online services), the disclosure shall be presented simultaneously
in both the audio and video portions of the advertisement. Provided,
however, that in any advertisement presented solely through video or
audio means, the disclosure may be made through the same means in
which the ad is presented. The audio disclosure shall be delivered in
avolume and cadence sufficient for an ordinary consumer to hear and
comprehend it. The video disclosure shall be of a size and shade, and
shall appear on the screen for a duration, sufficient for an ordinary
consumer to read and comprehend it. In addition to the foregoing, in
interactive media the disclosure shall also be unavoidable and shall
be presented prior to the consumer incurring any financial obligation.

B. In a print advertisement, promotional material, or instruction
manual, the disclosure shall be in a type size and location sufficiently
noticeable for an ordinary consumer to read and comprehend it, in
print that contrasts with the background against which it appears. In
multipage documents, the disclosure shall appear on the cover or first
page.

C. On a product label, the disclosure shall be in a type size and
location on the principal display panel sufficiently noticeable for an
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ordinary consumer to read and comprehend it, in print that contrasts
with the background against which it appears.

The disclosure shall be in understandable language and syntax.
Nothing contrary to, inconsistent with, or in mitigation of the
disclosure shall be used in any advertisement or on any label.

6. "Reasonable period of time" shall mean that period of time
specified in respondent's advertisements, promotional materials or
solicitations if such period is clearly and prominently disclosed in the
advertisement, promotional material or other solicitation; or if no
period of time is clearly and conspicuously disclosed in the
advertisement, promotional material or other solicitation, a period no
longer than thirty (30) days following the date the respondent first
receives notice from the consumer of a problem with a product.

L

It is ordered, That respondent, directly or through any
corporation, subsidiary, division or other device, in connection with
the advertising, promotion, sale, offering for sale or distribution of
any consumer product, shall not represent, in any manner, expressly
or by implication, that it provides On-Site Service unless respondent
discloses, clearly and prominently and in close proximity to the
representation, all limitations and conditions that apply to obtaining
On-Site Service.

II.

It is further ordered, That respondent, directly or through any
corporation, subsidiary, division or other device, in connection with
the advertising, promotion, sale, offering for sale or distribution of
any consumer product for which the respondent offers a written
warranty, shall within a reasonable period of time after receiving
notice from a consumer of a problem, fulfill its obligations under the
warranty to the consumer. :

HI.

It is further ordered, That respondent, directly or through any
corporation, subsidiary, division or other device, in connection with
the advertising, promotion, sale, offering for sale or distribution of



530 FEDERAL TRADE COMMISSION DECISIONS

Decision and Order 128 F.T.C.

any consumer product for which the respondent offers a written
warranty, do forthwith cease and desist from:

A. Failing to make the text of any written warranty on a consumer
product readily available for examination by prospective buyers prior
to sale through utilization of one or more means specified in Section
702.3(c) of the Pre-Sale Availability Rule, 16 CFR 702.3(c);

B. Failing to disclose, as provided in Section 701.3(a)(3) of the
Disclosure Rule, 16 CFR 701.3(a)(3), a statement of what the
warrantor will not pay for or provide, where necessary for
clarification;

C. Failing to disclose, as provided in Section 701.3(a)(5) of the
Disclosure Rule, 16 CFR 701.3(a)(5), a step-by-step explanation of
the procedure the consumer should follow in order to obtain
performance of any warranty obligation, including the persons or
class of persons authorized to perform warranty obligations;

D. Excluding liability for any incidental or consequential damages
arising from any consumer injury without clearly and conspicuously
disclosing, as provided in Section 701.3(a)(8) of the Disclosure Rule,
16 CFR 701.3(a)(8), that some states do not allow for such exclusion;

E. Failing to disclose, as provided in Section 701.3(a)(9) of the
Disclosure Rule, 16 CFR 701.3(a)(9), that certain states may give the
consumer legal rights in addition to those provided by the warranty;

F. Failing to designate, as provided in Section 103 of the
Warranty Act, 15 U.S.C. 2303, any written warranty that it offers for
products costing more than $10 as either "full" or "limited"; and

G. Disclaiming any implied warranty, except as permitted by
Section 108 of the Warranty Act, 15 U.S.C. 2308.

Iv.

It is further ordered, That respondent shall deliver a copy of this
order to all current and future principals, officers, directors, and
managers, and to all current and future employees, agents and
representatives having responsibilities with respect to the subject
matter of this order, and shall secure from each such person a signed
and dated statement acknowledging receipt of the order. Respondent
shall deliver this order to current personnel within thirty (30) days
after the date of service of this order, and to future personnel within
thirty (30) days after the person assumes such position or
responsibilities.
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V.

It is further ordered, That respondent shall provide written
instructions to all current and future managers, employees, agents,
and representatives having any sales, advertising, customer service,
or policy responsibility on behalf of respondent as to respondent's
specific obligations and duties under this order and under the
Magnuson-Moss Warranty Act (15 U.S.C. 2301, et seq.), including,
but not limited to, Sections 103 and 108 (15 U.S.C. 2303 and 2308),
thereof, and Rules 701 and 702, 16 CFR Parts 701 ("the Disclosure
Rule") and 702 ("the Pre-Sale Availability Rule"), promulgated
thereunder. Respondent shall provide these instructions to current
personnel within thirty (30) days after the date of service of this order,
and to future personnel within thirty (30) days after the person
assumes such position or responsibilities.

VI

It is further ordered, That respondent shall, for a period of ten
(10) years from the date of service of the order, maintain and upon
request make available to the Federal Trade Commission for
inspection and copying (i) copies of all written instructions provided
by respondent to its managers, employees, agents, and representatives
having any sales, .advertising, customer service, or policy
responsibility on behalf of respondent pursuant to Part V., above;
(ii) all warranties on consumer products costing more than $15 for
which the respondent is the warrantor; and (iii) exemplars of all
advertising by the respondent.

VIIL

Itis further ordered, That respondent shall notify the Commission
at least thirty (30) days prior to any change in the corporation that
may affect compliance obligations arising under this order, including
but not limited to a dissolution, assignment, sale, merger, or other
action that would result in the emergence of a successor corporation;
- the creation or dissolution of a subsidiary, parent, or affiliate that
engages in any acts or practices subject to this order; the proposed
filing of a bankruptcy petition; or a change in the corporate name or
address. Provided, however, that, with respect to any proposed change
in the corporation about which respondent learns less than thirty (30)
days prior to the date such action is to take place, respondent shall
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notify the Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by certified
mail to the Associate Director, Division of Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, Washington, D.C.
20580.

VIIL

It is further ordered, That respondent shall, within sixty (60) days
after the date of service of this order, and at such other times as the
Federal Trade Commission may require, file with the Commission a
report, in writing, setting forth in detail the manner and form in which
it has complied with this order.

IX.

This order will terminate on November 4, 2019, or twenty (20)
years from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without - an
accompanying consent decree) in federal court alleging any violation
of the order, whichever comes later; provided, however, that the filing
of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty (20)
years;

B. This order's application to any respondent that is not named as
a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided further, that if such complaint is dismissed or a federal court
rules that the respondent did not violate any provision of the order,
and the dismissal or ruling is either not appealed or upheld on appeal,
then the order will terminate according to this Part as though the
complaint had never been filed, except that the order will not
terminate between the date such complaint is filed and the later of the
deadline for appealing such dismissal or ruling and the date such
dismissal or ruling is upheld on appeal.
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IN THE MATTER OF

THE KROGER CO., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATION OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE
FEDERAL TRADE COMMISSION ACT

Docket C-3905. Complaint, Nov. 8, 1999--Decision, Nov. 8, 1999

- This consent order, among other things, requires Kroger and Groub, supermarket
corporations, to divest certain assets to Roundy's, Inc., which is one of the largest
food wholesalers in the United States and an operator of company-owned
supermarkets.

Participants

For the Commission: Michael Rose, Laurel Price, Richard
Parker, Jeremy Bulow and Alan Fisher.

For the respondents: Deborah Feinstein, Arnold & Porter,
Washington, D.C. and Eric Moy, Barnes & Thornburg, Indianapolis,
IN. :

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act
and the Clayton Act, and by virtue of the authority vested in it by said
Acts, the Federal Trade Commission ("Commission"), having reason
to believe that respondent The Kroger Co. ("Kroger") has entered into
an agreement to acquire substantially all of the assets of respondent
The John C. Groub Company, Inc. ("Groub"), all subject to the
jurisdiction of the Commission, in violation of Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. 435; that such
acquisition, if consummated, would violate Section 7 of the Clayton
Act, as amended, 15 U.S.C. 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. 45; and that a proceeding in
respect thereof would be in the public interest, hereby issues its
complaint, stating its charges as follows:

DEFINITION

PARAGRAPH 1. For the purposes of this complaint, the term
"Supermarket" means a full-line retail grocery store with annual sales
of at least $2 million that carries a wide variety of food and grocery



