
IN THE MATTER OF

MAXCELL BIOSCIENCE, INC., ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT

Docket C-4017; File No. 0023098
Complaint, July 30, 2001--Decision, July 30, 2001

This consent order addresses representations that Respondent MaxCell
BioScience, Inc. and its president, Respondent Stephen Cherniske, made about
(1) the ability of Longevity Signal Formula ("LSF") – a dietary supplement
containing, among o ther ingredients, arginine, DHEA, and 7-Keto  DHEA – to
reverse the aging process and, consequently, to prevent, treat, or cure numerous
age-related d iseases and conditions, and  (2) the ability of an Anabolic/Catabolic
Index™ ("ACI") test – an at-home (with laboratory analysis) urine test that
measures the ratio of 17-ketosteroids to creatinine in one urine sample – to
measure a person's overall healthiness and youthfulness, and to prove the
effectiveness of LSF for reversing aging.  The order, among o ther things,
prohibits the respondents from representing that the ACI Test or any other
substantially similar device provides a clinical gauge of an individual's overall
healthiness or youthfulness.  The order also requires that future claims that any
test or device provides a clinical gauge of an individual's overall healthiness or
youthfulness be both true and substantiated  by competent and reliable  scientific
evidence.  In addition, the order prohibits the respondents from misrepresenting
the existence, contents, validity, results, conclusions, or interpretations of any
test, study, or research.  The order also requires Respondent MaxCell
BioScience, Inc. to disseminate a notice about the order to both current and
future M axCell distributors, and requires both respondents to pay $150,000 to
the Commission, which the Commission can in turn either forward to the United
States Treasury as disgorgement or use for consumer redress purposes.

Participants

For the Commission: Matthew Daynard, Jock K. Chung,
C. Lee Peeler, Janis K. Pappalardo, Gerard R. Butters, and Paul
A. Pautler.

For the Respondents: Claude C. Wild III, Patton Boggs LLP.
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COMPLAINT

The Federal Trade Commission, having reason to believe that
MaxCell BioScience, Inc., a corporation, and Stephen Cherniske,
individually and as an officer of the corporation ("respondents"),
have violated the provisions of the Federal Trade Commission
Act, and it appearing to the Commission that this proceeding is in
the public interest, alleges:

1. Respondent MaxCell BioScience, Inc. ("MaxCell"), is a
Delaware corporation with its principal office or place of business
at 100 Technology Drive, Broomfield, Colorado 80021.   MaxCell
has also done business as Oasis Wellness Network.

2. Respondent Stephen Cherniske is President of MaxCell. 
Individually, or in concert with others, he formulates, directs,
controls, or participates in the policies, acts, or practices of
MaxCell, including the acts and practices alleged in this
complaint.  His principal office or place of business is the same as
that of MaxCell.

3. Respondents have manufactured, advertised, labeled, offered
for sale, sold, and distributed directly to the public and through
distributors dietary supplements and related products, including:

A. Longevity Signal Formula ("LSF"), a product containing,
among other ingredients, arginine, DHEA, and 7-Keto
DHEA, that is advertised as an anti-aging capsule, and 

B. The Anabolic/Catabolic Index™ ("ACI") test, an at-home
(with laboratory analysis) urine test that measures the ratio
of 17-ketosteroids to creatinine in one urine sample,
purportedly to determine an individual's "biological age," or
health status.

LSF is a "food" and/or "drug" and the ACI test is a "device"
within the meaning of Sections 12 and 15 of the Federal Trade
Commission Act.
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4. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

ACI Test

5. Respondents have disseminated or have caused to be
disseminated advertisements, including but not necessarily limited
to the attached Exhibits A, portions of a website located at
www.oasisnetwork.com, and B, a marketing audiotape.  These
advertisements contain the following statements:

A. How fast are you AGING?

How old are you?  Let's ask this another way.
HOW OLD IS YOUR BODY?
Is it younger or older . . . (sic) than your chronological age?

* * *

Announcing the world's first at home anti-aging test
(analyzed in a lab), which gives you an amazingly accurate
measurement of your rate of aging.  It's called
Anabolic/Catabolic Index or ACI.™

* * * 

Anabolic/Catabolic Index
Track your health progress in the comfort of your own home
and monitor your body's ability to prevent many of the side
effects of aging.

* * *

...[b]ecome biologically younger within 30 days. (Exhibit
A).

B. Draw a straight line horizontally from left to right.  At the
starting point on the left, write birth, and at the end point on
the right, put death.  Now, I've got two questions for you.
Number one, where are you right now on the scale of birth
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and death?  And number two, if you had a choice, would
you like to move to the left back towards greater vitality and
youthfulness?

* * *

You see, if you use this safe, all-natural product for 30 days,
we guarantee that you will look and feel younger.  More
important, we'll prove it with a before and after test that will
verify in black and white that your body's regenerative
activity has been increased and you have, as a result, grown
biologically younger.

* * *

Stephen Cherniske:  "I mean, today, the average anti-aging
work-up costs about $2,000 and involves a lot of painful
needle sticks.  We found a way to capture that information
in one simple and inexpensive test, and there's no pain.  The
ACI test is a simple urine test that you collect at home."

Narrator: "And once more, what do the results look like?
What's the information that no other test can provide?"

Stephen Cherniske:  "Well, the ACI pinpoints your location
on that line from birth to death.  I mean, we compare that to
two points, the normal for your age, but more important, the
level that has been determined to be optimal for slowing or
reversing the aging process." (Exhibit B).

6. Through the means described in Paragraph 5, respondents have
represented, expressly or by implication, that the ACI test
provides a clinical gauge of an individual's overall healthiness or
youthfulness.

7. In truth and in fact, the ACI test does not provide a clinical
gauge of an individual's overall healthiness or youthfulness.  In
fact, the ACI test only measures inactive androgen breakdown
products in the urine, which products, in most instances, are not a
significant or reliable measure of overall healthiness or
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youthfulness.  Therefore, the representation set forth in Paragraph
6 was, and is, false or misleading.

8. Through the means described in Paragraph 5, respondents have
represented, expressly or by implication, that they possessed and
relied upon a reasonable basis that substantiated the representation
set forth in Paragraph 6, at the time the representation was made.

9. In truth and in fact, respondents did not possess and rely upon a
reasonable basis that substantiated the representation set forth in
Paragraph 6 , at the time the representation was made.  Therefore,
the representation set forth in Paragraph 8 was, and is, false or
misleading.

Longevity Signal Formula

10. Respondents have disseminated or have caused to be
disseminated advertisements, including but not necessarily limited
to the attached Exhibits A and B.  These advertisements contain
the following statements:

A. "Anti-Aging in a bottle
Activate your body's regenerative powers!
Amazing New Youth Formula is Guaranteed to make you
biologically younger in 30 Days or Less and we have the
test to prove it!

* * *

'Twelve years ago I was 4 years older than I am right now. 
That's right.  12 years ago I was 39 years old, both
chronologically and biologically.  My blood pressure was
high normal, cholesterol was 214, and body fat was twice
what it is today.  Since then by applying the antiaging
principles that our new youth formula is based on, I reversed
my biological age by 16 years.'
- Stephen Cherniske, President Wellness Network

Your Secret weapon against aging!
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Add years to your life, no matter what your present age may
be.

* * *

Longevity Signal Formula will reset your biological
clock and we have the test that proves it!" (Exhibit A).

"[O]n this interview, you will learn how to add years to your
life, no matter what your present age might be."

Stephen Cherniske: I've developed a formula that can help
you reset your biological clock and a breakthrough scientific
test that can prove it.  The product, called Longevity Signal
Formula, has a tremendous amount of research support, over
150 scientific studies.

* * *

So, in a very real sense, aging, as we know it, the rapid
downhill slide of degeneration is no longer inevitable.  In
fact, it can be completely avoided.

* * *

Stephen Cherniske: "[With Longevity Signal Formula] the
body sends longevity signals to the brain, the brain sends
anabolic instructions to the body and this puts you on an
upward spiral that you'll never forget as long as you live. 
And indications are that that will be a very long life,
probably 100 years or more."

* * *

You see, if you use this safe, all-natural product for 30 days,
we guarantee that you will look and feel younger.  More
important, we'll prove it with a before and after test that will
verify in black and white that your body's regenerative
activity has been increased and you have, as a result, grown
biologically younger.

* * *
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[W]e provide a product that's been shown in double-blind,
placebo-controlled studies to help you achieve the optimal
anabolic/catabolic balance." (Exhibit B).

B. Stephen Cherniske: "I mean, there are, as I said, literally
hundreds of scientific studies supporting the components of
this breakthrough formula.  Here are some of the most
dramatic new findings.

A study with postmenopausal women demonstrating
increased bone density, improved glucose tolerance,
enhanced feelings of well-being, decreased body fat,
increased muscle mass and increased growth hormone
levels.

* * *

And finally, a breakthrough study on nearly 1,000 subjects
published in the prestigious journal of epidemiology
showing a significant reduction in the risk for
atherosclerosis.  Now, that's the leading cause of death in
Western nations." (Exhibit B).

C. Endorser: "Since starting on Longevity Signal (sic)
* * *

3)  After four weeks, I can see better.  I can now read my
digital alarm clock in the mornings without my glasses.
4)  I have lost 18 pounds.

* * *

My wife is happy to have the arthritis in her hands, elbows
and knees gone." (Exhibit A).

D. Stephen Cherniske, identified as being 52 years old:
"Life extension wasn't enough.  I was looking for health
extension, and I applied that research at first to myself
and I've achieved a 16-year reduction in my biological
age.  . . . [M]y blood pressure is 90 over 60, . . . my
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cholesterol level is 140, percent body fat is 9 percent,
about the level of a highly trained college athlete, and my
reaction time, immune profile, blood tests are all better
than most 35-year olds.

* * *

[T]welve years ago my blood pressure was high normal,
cholesterol was 214, body fat was twice what it is today.

* * *

I didn't try to lower my blood pressure, I didn't try to lower
my cholesterol, I didn't try at all to lose weight or gain
muscle.  I made no effort to burn fat.  These are simply the
consequences of a highly anabolic metabolism.  The Oasis
breakthrough is making this opportunity available to
everyone, not just a select group of biochemists."
(Exhibit B).

E. "It makes your bones stronger, the mind sharper, the mood
higher." (Exhibit B).

F. Endorser: "I would have to say I had been training seven
weeks prior to getting on the Longevity Signal and had
some good results prior to the Longevity Signal, but I just
really start (sic) shredding up, I mean, practically overnight. 
In one week I lost 11 pounds which I was just amazed to see
my entire physical being transformed right in front of the
mirror." (Exhibit B).

G. "Here's two breakthrough studies showing remarkable
improvement in liver function.  Now, why is that such a
powerful anti-aging benefit?  Because aging is associated
with a marked reduction in liver function.  A typical
adult will lose more than 40 percent of their liver
function by age 70 and that age-related defect contributes
greatly to the degeneration of the entire body.  Here's a
study showing that you can reverse that." (Exhibit B).
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11. Through the means described in Paragraph 10, respondents
have represented, expressly or by implication, that LSF:

A. Significantly reduces the risk of atherosclerosis.

B. Cures arthritis.

C. Lowers blood pressure.

D. Significantly lowers cholesterol levels in the
bloodstream.

E. Strengthens bones.

F. Reduces or eliminates the need for corrective eyewear.

G. Promotes significant weight loss and muscle gain
without dieting or exercise.

H. Increases glucose tolerance.

I. Increases Growth Hormone levels in the body, thereby
causing positive clinical effects on health.

J. Improves liver function.

K. Prevents or reverses aging.

L. Significantly increases life expectancy.

12. Through the means described in Paragraph 10, respondents
have represented, expressly or by implication, that they possessed
and relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 11, at the time the
representations were made.

13. In truth and in fact, respondents did not possess and rely
upon a reasonable basis that substantiated the representations set
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forth in Paragraph 11, at the time the representations were made. 
Therefore, the representation set forth in Paragraph 12 was, and is,
false or misleading. 

14. Through the means described in Paragraph 10, respondents
have represented, expressly or by implication, that scientific
testing demonstrates that LSF:

A. Significantly reduces the risk of atherosclerosis.

B. Increases bone density, improves glucose tolerance, reduces
body fat, increases  muscle mass, and increases growth
hormone levels in post-menopausal women.

C. Improves liver function.

D. Prevents or reverses aging.

E. Significantly increases life expectancy.

15. In truth and in fact, scientific testing does not demonstrate
that LSF:

A. Significantly reduces the risk of atherosclerosis. 

B. Increases bone density, improves glucose tolerance, reduces
body fat, increases muscle mass, and increases growth
hormone levels in post-menopausal women.

C. Improves liver function.

D. Prevents or reverses aging.

E. Significantly increases life expectancy.

Therefore, the representations set forth in Paragraph 14 were, and
are, false or misleading.
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16. Respondents have provided advertisements and promotional
materials to distributors for use in their marketing and sale of LSF
and the ACI test, including but not necessarily limited to the
attached Exhibits A and B. 

17. Through the means described in Paragraph 16, respondents
have provided means and instrumentalities to distributors of
respondents' products in furtherance of the deceptive and
misleading acts or practices alleged in Paragraphs 5 through 15.

18. The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce in
violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.

THEREFORE, the Federal Trade Commission this thirtieth day
of July, 2001, has issued this complaint against respondents.

By the Commission.
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DECISION AND ORDER

The Federal Trade Commission having initiated an

investigation of certain acts and practices of the respondents

named in the caption hereof, and the respondents having been

furnished thereafter with a copy of a draft of complaint which the

Bureau of Consumer Protection proposed to present to the

Commission for its consideration and which, if issued by the

Commission, would charge respondents with violation of the

Federal Trade Commission Act; and

The respondents, their attorney, and counsel for Federal Trade

Commission having thereafter executed an agreement containing a

consent order, an admission by the respondents of all the

jurisdictional facts set forth in the aforesaid draft of complaint, a

statement that the signing of said agreement is for settlement

purposes only and does not constitute an admission by

respondents that the law has been violated as alleged in such

complaint, or that the facts as alleged in such complaint, other

than jurisdictional facts, are true and waivers and other provisions

as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and

having determined that it had reason to believe that the

respondents have violated the said Act, and that complaint should

issue stating its charges in that respect, and having thereupon

accepted the executed consent agreement and placed such

agreement on the public record for a period of thirty (30) days,

now in further conformity with the procedure prescribed in § 2.34

of its Rules, the Commission hereby issues its complaint, makes

the following jurisdictional findings and enters the following

order:

1. Respondent MaxCell BioScience, Inc. is a Delaware

corporation with its principal office or place of business at 100

Technology Drive, Broomfield, Colorado 80021.
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2. Respondent Stephen Cherniske is an officer of the corporate

respondent.  His principal office or place of business is the same

as that of MaxCell BioScience, Inc.

3. The Federal Trade Commission has jurisdiction of the subject

matter of this proceeding and of the respondents, and the

proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this Order, the following definitions shall

apply:

1. Unless otherwise specified, "respondents" shall mean MaxCell

BioScience, Inc., a corporation, its successors and assigns and its

officers; Stephen Cherniske, individually and as an officer of the

corporation; and each of the above's agents, representatives, and

employees.

2. "Competent and reliable scientific evidence" shall mean tests,

analyses, research, studies, or other evidence based on the

expertise of professionals in the relevant area, that has been

conducted and evaluated in objective manner by persons qualified

to do so, using procedures generally accepted in the profession to

yield accurate and reliable results.

3. "Distributor" shall mean any purchaser or other transferee of

any product or service covered by this order who acquires such

product or service from respondents, with or without valuable

consideration, and who sells, or who has sold, such product or

service to other sellers or to consumers, including but not limited

to individuals, retail stores, or catalogs.

4. "Food," drug" and "device," shall mean as "food," "drug," and

"device" are defined in Section 15 of the Federal Trade

Commission Act, 15 U.S.C. § 55.
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5. "Commerce" shall mean as defined in Section 4 of the Federal

Trade Commission Act, 15 U.S.C. § 44.

I.

IT IS ORDERED that respondents, directly or through any

corporation, subsidiary, division, or other device, including

franchisees, licensees, or distributors, in connection with the

manufacturing, labeling, advertising, promotion, offering for sale,

sale, or distribution of the Anabolic/Catabolic Index test, or any

other substantially similar device, in or affecting commerce, shall

not represent, in any manner, expressly or by implication, that

such device provides a clinical gauge of an individual's overall

healthiness or overall youthfulness.  For purposes of this Part,

"substantially similar device" shall mean any product that

measures the ratio of 17-ketosteroids to creatinine in one urine

sample.

II.

IT IS FURTHER ORDERED that respondents, directly or

through any corporation, subsidiary, division, or other device,

including franchisees, licensees, or distributors, in connection

with the manufacturing, labeling, advertising, promotion, offering

for sale, sale, or distribution of any test or other device, in or

affecting commerce, shall not represent, in any manner, expressly

or by implication, that such device provides a clinical gauge of an

individual's overall healthiness or overall youthfulness, unless the

representation is true and, at the time it is made, respondents

possess and rely upon competent and reliable scientific evidence

that substantiates the representation.

III.

IT IS FURTHER ORDERED that respondents, directly or

through any corporation, subsidiary, division, or other device,

including franchisees, licensees, or distributors, in connection

with the manufacturing, labeling, advertising, promotion, offering

for sale, sale, or distribution of Longevity Signal Formula or any
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other food, drug, device, service, or dietary supplement, in or

affecting commerce, shall not make any representation, in any

manner, expressly or by implication:

B. That such product or service reduces the risk of

atherosclerosis,

C. That such product or service cures arthritis,

D. That such product or service lowers blood pressure,

E. That such product or service lowers cholesterol levels in the

bloodstream,

F. That such product or service strengthens bones, 

G. That such product or service reduces or eliminates the need

for corrective lenses,

H. That such product or service promotes weight loss or

muscle gain without dieting or exercise, 

I. That such product or service increases glucose tolerance, 

J. That such product or service increases Growth Hormone

levels in the body, thereby causing positive clinical effects

on health,

K. That such product or service improves liver function,

L. That such product or service prevents or reverses aging, or

increases life expectancy, or

M.About the effect of such product or service on any disease,

or about the effect of such product or service on the

structure or function of the human body, or about any other

health benefit, or the safety, of such product or service,
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unless, at the time it is made, respondents possess and rely upon

competent and reliable scientific evidence that substantiates the

representation.

IV.

IT IS FURTHER ORDERED that respondents shall not

provide to any person or entity means and instrumentalities that

contain any claim about the effect of any product or service on

any disease, or about the effect of any product or service on the

structure or function of the human body, or about any other health

benefit, or the safety, of any product or service, unless such claim

is true, and substantiated by competent and reliable scientific

evidence.  For purposes of this Part, “means and

instrumentalities” shall mean any information, including but not

necessarily limited to any advertising, labeling or promotional

materials, for use by distributors in their marketing or sale of the

Anabolic/Catabolic Index test or Longevity Signal Formula or any

other product or service covered under this order, in or affecting

commerce.

V.

IT IS FURTHER ORDERED that respondents, directly or

through any corporation, subsidiary, division, or other device,

including franchisees, licensees, or distributors, in connection

with the manufacturing, labeling, advertising, promotion, offering

for sale, sale, or distribution of any food, drug, device, service, or

dietary supplement, in or affecting commerce, shall not

misrepresent, in any manner, expressly or by implication, the

existence, contents, validity, results, conclusions, or

interpretations of any test, study, or research.

VI.

IT IS FURTHER ORDERED that respondents shall:

A. Within seven (7) days after service of this order upon

respondents, deliver to the Commission a list, in the form of
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a sworn affidavit, of all distributors who purchased the

Anabolic/Catabolic Index test or Longevity Signal Formula

from respondents or from one of respondents' other

distributors on or after January 1, 2000.  Such list shall

include each distributor's name and address, and, if

available, the telephone number and email address of each

distributor.

B. Within thirty (30) days after service of this order upon

respondents, send by first class mail, with postage prepaid,

an exact copy of the notice attached hereto as Attachment A,

showing the date of mailing, to each distributor who

purchased the Anabolic/Catabolic Index test or Longevity

Signal Formula from respondents or from one of

respondents' other distributors between January 1, 2000, and

the date of service of this order.  This mailing shall not

include any other document.

VII.

IT IS FURTHER ORDERED that respondent MaxCell

BioScience, Inc., directly or through any corporation, subsidiary,

division, trade name, or other device, shall:

A. For a period of three (3) years following entry of this order,

send a copy of the notice attached hereto (Attachment A) by

first class mail, with postage prepaid, to any distributor of

the Anabolic/Catabolic Index test, Longevity Signal

Formula, or any other food, drug, device, service, or dietary

supplement; provided, however, that the requirement of this

subpart shall not apply to any distributor who received a

copy of the notice attached hereto (Attachment A) pursuant

to the requirements of subpart VI.B of this order.  Such

notice shall be sent within one (1) week from the first

shipment of respondent's products or programs to said

distributor.  The mailing shall not include any other

documents.
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B. Institute a reasonable program of surveillance adequate to

reveal whether any of respondent's distributors are

disseminating advertisements or promotional materials that

contain any representation about the Anabolic/Catabolic

Index test, Longevity Signal Formula, or any other food,

drug, device, service, or dietary supplement manufactured

by or purchased from respondent, that is prohibited by Part

I, II, III, or IV of this order.

C. Terminate all sales of the Anabolic/Catabolic Index test,

Longevity Signal Formula, or any other food, drug, device,

service, or dietary supplement to any distributor who is

engaged in disseminating advertisements or promotional

materials that contain any representation about the

Anabolic/Catabolic Index test, Longevity Signal Formula,

or any other food, drug, device, service, or dietary

supplement manufactured by or purchased from respondent,

that is prohibited by Part I, II, III, or IV of this order once

respondent knows or should know that the distributor is or

has been engaged in such conduct.

VIII.

Nothing in this order shall prohibit respondents from making

any representation for any drug that is permitted in labeling for

such drug under any tentative final or final standard promulgated

by the Food and Drug Administration, or under any new medical

device application approved by the Food and Drug

Administration.  Nor shall it prohibit respondents from making

any representation for any product that is specifically permitted in

labeling for such product by regulations promulgated by the Food

and Drug Administration pursuant to the Nutrition Labeling and

Education Act of 1990.
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IX.

IT IS FURTHER ORDERED that respondents shall pay the

Federal Trade Commission the sum of one hundred fifty

thousand dollars ($150,000).  This payment shall be made in the

following manner:

A. The payment shall be made by wire transfer or certified or

cashier’s check made payable to the Federal Trade

Commission, the payment to be made no later than the date

that this order becomes final.

B. In the event of any default in payment, which default

continues for ten (10) days beyond the due date of payment,

the amount due, together with interest, as computed

pursuant to 28 U.S.C. § 1961 from the date of default to the

date of payment, shall immediately become due and

payable.

C. The funds paid by respondents, together with any accrued

interest, shall, in the discretion of the Commission, be used

by the Commission to provide direct redress to purchasers

of Longevity Signal Formula and/or the Anabolic/Catabolic

Index test in connection with the acts and practices alleged

in the complaint, and to pay any attendant costs of

administration.  If the Commission determines, in its sole

discretion, that redress to purchasers of these products is

wholly or partially impracticable or is otherwise

unwarranted, any funds not so used shall be paid to the

United States Treasury.  Respondents shall be notified as to

how the funds are distributed, but shall have no right to

contest the manner of distribution chosen by the

Commission.  No portion of the payment as herein provided

shall be deemed a payment of any fine, penalty or punitive

assessment.

D. Respondents relinquish all dominion, control, and title to

the funds paid, and all legal and equitable title to the funds

vests in the Treasurer of the United States and in the
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designated consumers.  Respondents shall make no claim to

or demand for return of funds, directly or indirectly, through

counsel or otherwise; and in the event of bankruptcy of any

respondent, respondents acknowledge that the funds are not

part of the debtor’s estate, nor does the estate have any

claim or interest therein.

X.

IT IS FURTHER ORDERED that respondent MaxCell

BioScience, Inc., and its successors and assigns, and respondent

Stephen Cherniske shall, for five (5) years after the last date of

dissemination of any representation covered by this order,

maintain and upon request make available to the Federal Trade

Commission for inspection and copying:

A. All advertisements and promotional materials containing the

representation;

B. All materials that were relied upon in disseminating the

representation; and

C. All tests, reports, studies, surveys, demonstrations, or other

evidence in their possession or control that contradict,

qualify, or call into question the representation, or the basis

relied upon for the representation, including complaints and

other communications with consumers or with

governmental or consumer protection organizations.

XI.

IT IS FURTHER ORDERED that respondent MaxCell

BioScience, Inc., and its successors and assigns, and respondent

Stephen Cherniske shall deliver a copy of this order to all current

and future principals, officers, directors, and managers, and to all

current and future employees, agents, and representatives having

responsibilities with respect to the subject matter of this order, and

shall secure from each such person a signed and dated statement

acknowledging receipt of the order.  Respondents shall deliver
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this order to current personnel within thirty (30) days after the

date of service of this order, and to future personnel within thirty

(30) days after the person assumes such position or

responsibilities.

 XII.

IT IS FURTHER ORDERED that respondent MaxCell

BioScience, Inc., and its successors and assigns shall notify the

Commission at least thirty (30) days prior to any change in the

corporation that may affect compliance obligations arising under

this order, including, but not limited to, a dissolution, assignment,

sale, merger, or other action that would result in the emergence of

a successor corporation; the creation or dissolution of a

subsidiary, parent, or affiliate that engages in any acts or practices

subject to this order; the proposed filing of a bankruptcy petition;

or a change in the corporate name or address. Provided, however,

that, with respect to any proposed change in the corporation about

which respondent learns less than thirty (30) days prior to the date

such action is to take place, respondent shall notify the

Commission as soon as is practicable after obtaining such

knowledge.  All notices required by this Part shall be sent by

certified mail to the Associate Director, Division of Enforcement,

Bureau of Consumer Protection, Federal Trade Commission, 600

Pennsylvania Avenue, N.W., Washington, D.C. 20580.

XIII.

IT IS FURTHER ORDERED that respondent Stephen

Cherniske, for a period of ten (10) years after the date of issuance

of this order, shall notify the Commission of the discontinuance of

his current business or employment, or of his affiliation with any

new business or employment.  The notice shall include

respondent's new business address and telephone number and a

description of the nature of the business or employment and his

duties and responsibilities.  All notices required by this Part shall

be sent by certified mail to the Associate Director, Division of

Enforcement, Bureau of Consumer Protection, Federal Trade

Decision and Order

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 132

63



Commission, 600 Pennsylvania Avenue, N.W., Washington, D.C.

20580.

XIV.

IT IS FURTHER ORDERED that respondent MaxCell

BioScience, Inc., and its successors and assigns, and respondent

Stephen Cherniske shall, within sixty (60) days after service of

this order, and at such other times as the Federal Trade

Commission may require, file with the Commission a report, in

writing, setting forth in detail the manner and form in which they

have complied with this order.

XV.

This order will terminate twenty (20) years from the date of its

issuance, or twenty (20) years from the most recent date that the

United States or the Federal Trade Commission files a complaint

(with or without an accompanying consent decree) in federal court

alleging any violation of the order, whichever comes later;

provided, however, that the filing of such a complaint will not

affect the duration of:

A. Any Part in this order that terminates in less than twenty

(20) years;

B. This order's application to any respondent that is not named

as a defendant in such complaint; and

C. This order if such complaint is filed after the order has

terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal

court rules that the respondent did not violate any provision of the

order, and the dismissal or ruling is either not appealed or upheld

on appeal, then the order will terminate according to this Part as

though the complaint had never been filed, except that the order

will not terminate between the date such complaint is filed and the
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later of the deadline for appealing such dismissal or ruling and the

date such dismissal or ruling is upheld on appeal.

By the Commission.
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ATTACHMENT A

LETTER SENT TO DISTRIBUTORS WITH WHOM

 RESPONDENT HAS DONE BUSINESS BETWEEN

JANUARY 1, 2000,

AND THE DATE OF SERVICE OF THIS ORDER

[To Be Printed on MaxCell BioScience letterhead]

[NAME AND ADDRESS OF RECIPIENT]

[DATE]

Dear [DISTRIBUTOR'S NAME]:

This letter is to inform you that MaxCell BioScience, Inc.

recently settled a civil dispute with the Federal Trade Commission

regarding its advertising for the Anabolic/Catabolic Index test and

Longevity Signal Formula.  Among other things, we have agreed

to notify distributors of the settlement.

As a result of its agreement with the FTC, MaxCell

BioScience, Inc. has consented to desist from, among other

practices, making any claim about the effects on any disease or on

the structure or function of the human body, or about any other

health benefit, or the safety, of any dietary supplement, food,

drug, device, or service, that is not supported by competent and

reliable scientific evidence.  Competent and reliable scientific

evidence is defined as tests, analyses, research, studies, or other

evidence based on the expertise of professionals in the relevant

area, that has been conducted and evaluated in an objective

manner by persons qualified to do so, using procedures generally

accepted in the profession to yield accurate and reliable results. 

Anecdotal evidence and consumer testimonials are not considered

competent and reliable scientific evidence.

According the FTC complaint, we did not have a reasonable

basis to claim that the ACI test measures a person's overall
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healthiness or youthfulness or that LSF reduces the risk of

atherosclerosis, cures arthritis, lowers blood pressure, lowers

cholesterol levels in the bloodstream, strengthens bones, reduces

or eliminates the need for corrective lenses, or promotes weight

loss and muscle gain without dieting or exercise, increases

glucose tolerance, increases Growth Hormone levels in the body,

thereby causing positive clinical effects on health, or improves

liver function.

As always, your responsibility as a distributor is to utilize only

claims made directly from corporate communications or to have

your advertising approved by the corporation before transmitting

it.  Failure to comply with these requirements can result in

termination.

This letter has been provided for your files.  If you have any

questions or if you want a copy of the FTC order, please contact

[insert name and telephone number of respondents’ contact].

___________________________

MaxCell BioScience, Inc.
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Analysis of Proposed Consent Order to Aid Public Comment

The Federal Trade Commission has accepted, subject to final

approval, an agreement containing a consent order from MaxCell

BioScience, Inc. and Stephen Cherniske, president of the

corporation (collectively, “MaxCell”).

The proposed consent order has been placed on the public

record for thirty (30) days for receipt of comments by interested

persons.  Comments received during this period will become part

of the public record.  After thirty (30) days, the Commission will

again review the agreement and the comments received, and will

decide whether it should withdraw from the agreement or make

final the agreement's proposed order.

This matter involves alleged misleading representations about

Longevity Signal Formula ("LSF"), a dietary supplement

containing, among other ingredients, arginine, DHEA, and 7-Keto

DHEA, and an Anabolic/Catabolic Index™ ("ACI") test, an

at-home (with laboratory analysis) urine test that measures the

ratio of 17-ketosteroids to creatinine in one urine sample.  This

matter concerns allegedly false and unsubstantiated advertising

claims made in cassette tapes and web sites distributed directly to

consumers and through distributors regarding the ability of LSF to

reverse the aging process and, consequently, to prevent, treat, or

cure numerous age-related diseases and conditions, and the ability

of the ACI test to measure a person's overall healthiness and

youthfulness and to prove the effectiveness of LSF for reversing

aging.

According to the FTC complaint, MaxCell falsely claimed that

the ACI test provides a clinical gauge of an individual's overall

healthiness or youthfulness and demonstrates that LSF prevents or

reverses aging.  In fact, the complaint alleges that the ACI test

only measures inactive androgen breakdown products in the urine,

which products, in most instances, are not a significant or reliable

measure of overall healthiness or youthfulness.  The complaint

further alleges that MaxCell falsely claimed that scientific testing
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demonstrates the ability of LSF to: significantly reduce the risk of

atherosclerosis; increase bone density, improve glucose tolerance,

reduce body fat, increase  muscle mass, and increase growth

hormone levels in post-menopausal women; improve liver

function; and significantly increase life expectancy.

In addition, the complaint challenges claims that LSF:

significantly reduces the risk of atherosclerosis; cures arthritis;

lowers blood pressure; significantly lowers cholesterol levels in

the bloodstream; strengthens bones; reduces or eliminates the

need for corrective eyewear; promotes significant weight loss and

muscle gain without dieting or exercise; increases glucose

tolerance; increases Growth Hormone levels in the body, thereby

causing positive clinical effects on health; improves liver

function; prevents or reverses aging; and significantly increases

life expectancy.  The complaint alleges that these claims are

unsubstantiated.

Finally, the complaint charges that MaxCell, by providing

advertisements and promotional materials to distributors for use in

their marketing and sale of LSF and the ACI test, have provided

means and instrumentalities to distributors of MaxCell's products

in furtherance of the deceptive and misleading acts or practices

alleged in the complaint.

The proposed consent order contains provisions designed to

prevent MaxCell and its distributors from engaging in similar acts

and practices in the future and to redress consumer injury by

requiring MaxCell to make a monetary payment to the

Commission.

Part I of the order bans claims that the ACI Test or any other

substantially similar device provides a clinical gauge of an

individual's overall healthiness or youthfulness.  “Substantially

similar device” is defined as any product that measures the ratio of

17-ketosteroids to creatinine in one urine sample.
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Part II of the order requires that future claims that any test or

device provides a clinical gauge of an individual's overall

healthiness or youthfulness be true and substantiated by competent

and reliable scientific evidence.

Part III of the order requires competent and reliable scientific

evidence as substantiation for future claims that LSF or any other

food, drug, device, service, or dietary supplement provides any of

the specific health benefits challenged above as unsubstantiated. 

In addition,  Part III. L requires scientific substantiation for any

future claim about the effect of covered products or services on

any disease, on the structure or function of the human body, or

about any other health benefit, or the safety, of any covered

product or service. 

Part IV of the order prohibits MaxCell from providing to any

person or entity “means and instrumentalities” that contain any

claim about the effect of any product or service on any disease, or

about the effect of any product or service on the structure or

function of the human body, or about any other health benefit, or

the safety, of any product or service, unless such claim is true and

substantiated by competent and reliable scientific evidence. 

“Means and instrumentalities” is defined as any information,

including but not necessarily limited to any advertising, labeling,

or promotional materials, for use by distributors in their marketing

or sale of the ACI test or LSF or any other product or service

covered under the order. 

Part V of the order prohibits MaxCell from misrepresenting the

existence, contents, validity, results, conclusions, or

interpretations of any test, study, or research.

.

Part VI of the order requires dissemination of a notice

(“Attachment A”) about the order to MaxCell's distributors who

have purchased the ACI Test or LSF since January 1, 2000.  This

notice indicates that MaxCell has agreed to cease making

challenged representations, and warns distributors that they may
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be terminated if they do not conform their representations to the

requirements placed on MaxCell.

Part VII of the order requires dissemination of Attachment A to

future distributors, and that MaxCell monitor their distributors,

and terminate sales to distributors who make representations

prohibited by the order.

Part VIII of the order permits FDA-approved drug claims and

claims for food or dietary supplements authorized under the

Nutrition Labeling and Education Act of 1990.

Part IX of the order requires that MaxCell make a payment of

$150,000 to the Commission, which funds the FTC can forward to

the U.S. Treasury as disgorgement or use for purposes of

consumer redress. 

Parts X, XI, XII, and XIV of the order require MaxCell to keep

copies of relevant advertisements and materials substantiating

claims made in the advertisements, to provide copies of the order

to certain of its personnel, to notify the Commission of changes in

corporate structure, and to file compliance reports with the

Commission.  Part XIII  requires Stephen Cherniske to notify the

Commission of his employment status, and Part XV provides that

the order will terminate after twenty (20) years under certain

circumstances.

The purpose of this analysis is to facilitate public comment on

the proposed order, and it is not intended to constitute an official

interpretation of the agreement and proposed order or to modify in

any way their terms.
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IN THE MATTER OF

FORMOR, INC. AND STAN GOSS

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF

SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMM ISSION ACT

Docket C-4021; File No. 0023226

Complaint, July 30, 2001--Decision, July 30, 2001

This consent order addresses health-related advertising claims that Respondent

ForMor, Inc., and one of its officers, Respondent Stan Goss, disseminated on

the Internet and elsewhere for their St. John’s Kava Kava (a dietary supplement

that contains St. John’s Wort) co lloidal silver, and shark cartilage products.

The order, among other things, prohibits the respondents from representing that

ingesting a St. John’s W ort product – or any covered  product or service – is

effective in the treatment of HIV/AIDS, colds, syphilis, tuberculosis, dysentery,

whooping cough, mania, hypochondria, fatigue, or hysteria – unless, at the time

the representation is made, respondents possess and rely upon competent and

reliable scientific evidence that substantiates the representation – and from

representing that ingesting a St. John’s Wort product has no serious drug

interactions.  The order also prohibits the respondents from representing that

ingesting colloidal silver is proven effective in the treatment of disease or any

number of diseases, or that medical studies demonstrate that ingesting colloidal

silver is safe or has no adverse side effects.  In addition, the order prohibits the

respondents – in connection with the advertising or sale of any shark cartilage

product or any covered product or service – from representing that ingesting

such a product is effective in the treatment of arthritis or other degenerative or

inflammatory conditions, or of brain cancer, without possessing and relying

upon competent and reliable scientific evidence that substantiates the

representation.  The order also prohibits the respondents – in connection with

the advertising or sale of any covered product or service – from misrepresenting

the existence, contents, validity, results, conclusions, or interpretations of any

test, study, or research.  In addition, the order requires the respondents to

provide refunds upon request to purchasers of colloidal silver and Ultimate II

Shark Cartilage Concentrate.

Participants

For the Commission: Susan M. Luciano, Donald G. D’Amato,

Michael Joel Bloom, Thomas A. Cohn, Barbara Anthony, Janis K.

Pappalardo, Gerard R. Butters and Paul A. Pautler.

For the Respondent: Stan Goss, pro se.
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