




























































DECISION AND ORDER

The Federal Trade Commission having initiated an

investigation of certain acts and practices of the respondent named

in the caption hereof, and the respondent having been furnished

thereafter with a copy of a draft complaint which the Bureau of

Consumer Protection proposed to present to the Commission for

its consideration and which, if issued by the Commission, would

charge respondent with violation of the Federal Trade

Commission Act; and

The respondent, its attorneys, and counsel for the Commission

having thereafter executed an agreement containing a consent

order, an admission by the respondent of all jurisdictional facts set

forth in the aforesaid draft complaint, a statement that the signing

of said agreement is for settlement purposes only and does not

constitute an admission by respondent that the law has been

violated as alleged in such complaint, or that the facts as alleged

in such complaint, other than jurisdictional facts, are true and

waivers and other provisions as required by the Commission’s

Rules; and

The Commission having thereafter considered the matter and

having determined that it had reason to believe that the

respondents have violated the said Act, and that a complaint

should issue stating its charges in that respect, and having

thereupon accepted the executed consent agreement and placed

such agreement on the public record for a period of (30) days for

the receipt and consideration of public comments, and having duly

considered the comments received from interested persons

pursuant to section 2.34 of its Rules, and having determined to

modify the Decision and Order in certain respects, now in further

conformity with the procedure prescribed in § 2.34 of its Rules,

the Commission hereby issues its complaint, makes the following

jurisdictional findings, and enters the following Order:

1. Respondent, Tru-Vantage International, L.L.C.,  is a limited

liability company   with its office and principal place of business

located at 7300 North Lehigh Avenue, Niles, Illinois  60714.
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2. The Federal Trade Commission has jurisdiction of the

subject matter of this proceeding and of the respondent, and the

proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall apply:

1.  "Competent and reliable scientific evidence" shall mean

tests, analyses, research,

studies, or other evidence based on the expertise of professionals

in the relevant area, that has been conducted and evaluated in an

objective manner by persons qualified to do so, using procedures

generally accepted in the profession to yield accurate and reliable

results.

2.  "Clearly and prominently" shall mean as follows:

A. In an advertisement communicated through an

electronic medium (such as television, video, radio,

and interactive media such as the Internet and online

services), the disclosure shall be presented

simultaneously in both the audio and video portions of

the advertisement. Provided, however, that in any

advertisement presented solely through video or audio

means, the disclosure may be made through the same

means in which the ad is presented.  The audio

disclosure shall be delivered in a volume and cadence

sufficient for an ordinary consumer to hear and

comprehend it.  The video disclosure shall be of a size

and shade, and shall appear on the screen for a

duration sufficient for an ordinary consumer to read

and comprehend it.  In addition to the foregoing, in

interactive media, the disclosure shall also be

unavoidable and shall be presented prior to the

consumer incurring any financial obligation.
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B. In a print advertisement, promotional material, or

instructional manual, the disclosure shall be in a type size

and location sufficiently noticeable for an ordinary

consumer to read and comprehend it, in print that

contrasts with the background against which it appears. 

In multipage documents, the disclosure shall appear on

the cover or first page.

C. On a product label, the disclosure shall be in a type size

and location on the principal display panel sufficiently

noticeable for an ordinary consumer to read and

comprehend it, in print that contrasts with the

background against which it appears.

The disclosure shall be in understandable language and

syntax.  Nothing contrary to, inconsistent with, or in

mitigation of the disclosure shall be used in any

advertisement or on any label.

3.  Unless otherwise specified, "respondent" shall mean Tru-

Vantage International, L.L.C., and its successors and assigns and

its officers, agents, representatives, and employees.

4.  “Drug” shall mean as defined in Section 15 of the Federal

Trade Commission Act, 15 U.S.C. § 55.

5.  “Food” shall mean as defined in Section 15 of the Federal

Trade Commission Act, 15 U.S.C. § 55.

6.  "Commerce" shall mean as defined in Section 4 of the

Federal Trade Commission Act, 15 U.S.C. § 44.

I.

IT IS ORDERED that respondent, directly or through any

corporation, subsidiary, division, or other device, in connection

with the advertising, promotion, offering for sale, sale, or

distribution of SNORenz or any other food, drug, or dietary
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supplement, as “food” and “drug” are defined in Section 15 of the

Federal Trade Commission Act, in or affecting commerce, shall

not make any representation, in any manner, expressly or by

implication that:

A. Such product reduces or eliminates snoring or the sound of

snoring in users of the product,

B. A single application of such product reduces or eliminates

snoring or the sound of snoring for any specified period of

time, or

C. Such product can eliminate, reduce or mitigate the

symptoms of sleep apnea including daytime tiredness and

frequent interruptions of deep restorative sleep;

unless at the time the representation is made, respondent possesses

and relies upon competent and reliable scientific evidence that

substantiates the representation.

II.

IT IS FURTHER ORDERED that respondent, directly or

through any corporation, subsidiary, division, or other device, in

connection with the manufacturing, labeling, advertising,

promotion, offering for sale, sale, or distribution of any product

that has not been shown by competent and reliable scientific

evidence to be effective in the treatment of sleep apnea, in or

affecting commerce, shall not represent, in any manner, expressly

or by implication, that the product is effective in reducing or

eliminating snoring or the sounds of snoring, unless it discloses,

clearly and prominently, and in close proximity to the

representation, that such product is not intended to treat sleep

apnea, that the symptoms of sleep apnea include loud snoring,

frequent episodes of totally obstructed breathing during sleep, and

excessive daytime sleepiness, that sleep apnea is a potentially life-

threatening condition, and that persons who have symptoms of

sleep apnea should consult their physician or a specialist in sleep

medicine. Provided, however, that for any television commercial
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or other video advertisement fifteen (15) minutes in length or

longer or intended to fill a broadcasting or cablecasting time slot

fifteen (15) minutes in length or longer, the disclosure shall be

made within the first thirty (30) seconds of the advertisement and

immediately before each presentation of ordering instructions for

the product. Provided further, that, for the purposes of this

provision, the presentation of a telephone number, e-mail address,

or mailing address for listeners to contact for further information

or to place an order for the product shall be deemed a presentation

of ordering instructions so as to require the announcement of the

disclosure provided herein.

III.

IT IS FURTHER ORDERED that respondent, directly or

through any corporation, subsidiary, division, or other device, in

connection with the manufacturing, labeling, advertising,

promotion, offering for sale, sale, or distribution of SNORenz or

any other product, service, or program in or affecting commerce,

shall not make any representation, in any manner, expressly or by

implication, about the benefits, performance, efficacy or safety of

any such product, service, or program, unless, at the time the

representation is made, respondent possesses and relies upon

competent and reliable evidence, which, when appropriate, must

be competent and reliable scientific evidence, that substantiates

the representation.

IV.

IT IS FURTHER ORDERED that respondent, directly or

through any corporation, subsidiary, division, or other device, in

connection with the manufacturing, labeling, advertising,

promotion, offering for sale, sale, or distribution of any product,

service, or program in or affecting commerce, shall not

misrepresent, in any manner, expressly or by implication, the

existence, contents, validity, results, conclusions, or

interpretations of any test, study, or research.
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V.

IT IS FURTHER ORDERED that respondent, directly or

through any corporation, subsidiary, division, or other device, in

connection with the manufacturing, labeling, advertising,

promotion, offering for sale, sale, or distribution of any product,

service, or program in or affecting commerce, shall not represent,

in any manner, expressly or by implication, that the experience

represented by any user testimonial or endorsement of the

product, service, or program represents, the typical or ordinary

experience of members of the public who use the product, service,

or program unless:

A. At the time it is made, respondent possesses and relies

upon competent and reliable scientific evidence that

substantiates the representation; or

B. Respondent discloses, clearly and prominently, and in close

proximity to the endorsement or testimonial, either:

1. what the generally expected results would be for users of

the product, or

2. the limited applicability of the endorser's experience to

what consumers may generally expect to achieve, that is,

that consumers should not expect to experience similar

results.

For purposes of this Part, "endorsement" shall mean as defined in

16 C.F.R. § 255.0(b).

VI.

IT IS FURTHER ORDERED that respondent, directly or

through any corporation, subsidiary, division, or other device, in

connection with the manufacturing, labeling, advertising,

promotion, offering for sale, sale, or distribution of any product,

service, or program in or affecting commerce, shall disclose,

clearly and prominently, and in close proximity to the
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endorsement, a material connection, where one exists, between a

person or entity providing an endorsement of any product, service,

or program, as “endorsement” is defined 16 C.F.R. 255.0 (b) and

respondent, or any other individual or entity manufacturing,

labeling, advertising, promoting, offering for sale, selling, or

distributing such product, service, or program.  For purposes of

this order, “material connection” shall mean any relationship that

might materially affect the weight or credibility of the

endorsement and would not be reasonably expected by endorsers.

VII.

Nothing in this order shall prohibit respondent from making

any representation for any drug that is permitted in labeling for

such drug under any tentative final or final standard promulgated

by the Food and Drug Administration, or under any new drug

application approved by the Food and Drug Administration.

VIII.

Nothing in this order shall prohibit respondent from making

any representation for any product that is specifically permitted in

labeling for such product by regulations promulgated by the Food

and Drug Administration pursuant to the Nutrition Labeling and

Education Act of 1990.

IX.

IT IS FURTHER ORDERED that respondent and its

successors and assigns shall, for five (5) years after the last date of

dissemination of any representation covered by this order,

maintain and upon request make available to the Federal Trade

Commission for inspection and copying:

A. All advertisements and promotional materials containing

the representation;
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B. All materials that were relied upon in disseminating the

representation; and

C. All tests, reports, studies, surveys, demonstrations, or other

evidence in its possession or control that contradict, qualify,

or call into question the representation, or the basis relied

upon for the representation, including complaints and other

communications with consumers or with governmental or

consumer protection organizations.

X.

IT IS FURTHER ORDERED that respondent and its

successors and assigns shall deliver a copy of this order to all

current and future principals, officers, directors, and managers,

and to all current and future employees, agents, and

representatives having responsibilities with respect to the subject

matter of this order, and shall secure from each such person a

signed and dated statement acknowledging receipt of the order.

Respondent shall deliver this order to current personnel within

thirty (30) days after the date of service of this order, and to future

personnel within thirty (30) days after the person assumes such

position or responsibilities.

XI.

IT IS FURTHER ORDERED that respondent and its

successors and assigns shall notify the Commission at least thirty

(30) days prior to any change in the corporation that may affect

compliance obligations arising under this order, including but not

limited to a dissolution, assignment, sale, merger, or other action

that would result in the emergence of a successor corporation; the

creation or dissolution of a subsidiary, parent, or affiliate that

engages in any acts or practices subject to this order; the proposed

filing of a bankruptcy petition; or a change in the corporate name

or address. Provided, however, that, with respect to any proposed

change in the corporation about which respondent learns less than

thirty (30) days prior to the date such action is to take place,

respondent shall notify the Commission as soon as is practicable
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after obtaining such knowledge.  All notices required by this Part

shall be sent by certified mail to the Associate Director, Division

of Enforcement, Bureau of Consumer Protection, Federal Trade

Commission, 601 Pennsylvania Ave., N.W., S-4302, Washington,

D.C. 20580.

XII.

IT IS FURTHER ORDERED that respondent and its

successors and assigns shall, within sixty (60) days after the date

of service of this order, and at such other times as the Federal

Trade Commission may require, file with the Commission a

report, in writing, setting forth in detail the manner and form in

which it has complied with this order.

XIII.

This order will terminate on February 5, 2022, or twenty (20)

years from the most recent date that the United States or the

Federal Trade Commission files a complaint (with or without an

accompanying consent decree) in federal court alleging any

violation of the order, whichever comes later; provided, however,

that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty

(20) years;

B. This order's application to any respondent that is not named

as a defendant in such complaint; and

C. This order if such complaint is filed after the order has

terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal

court rules that the respondent did not violate any provision of the

order, and the dismissal or ruling is either not appealed or upheld

on appeal, then the order will terminate according to this Part as

though the complaint had never been filed, except that the order

will not terminate between the date such complaint is filed and the
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later of the deadline for appealing such dismissal or ruling and the

date such dismissal or ruling is upheld on appeal.

By the Commission.
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Analysis of Proposed Consent Order to Aid Public Comment

The Federal Trade Commission has accepted an agreement,

subject to final approval, to a proposed consent order from Tru-

Vantage International, L.L.C. ("TVI" or the "proposed

respondent").  TVI is an infomercial producer.  It also purchases

media time, disseminates its infomercials, and fulfills the orders

for products featured in the infomercials.

The proposed consent order has been placed on the public

record for thirty (30) days for reception of comments by interested

persons.  Comments received during this period will become part

of the public record.  After thirty (30) days, the Commission will

again review the agreement and the comments received and will

decide whether it should withdraw from the agreement and take

other appropriate action or make final the agreement’s proposed

order.

This matter concerns advertising and promotional practices

related to the sale of Snorenz, a purported anti-snoring product. 

Snorenz is a dietary supplement consisting of oils and vitamins

that is sprayed on the back of the throat of persons who snore. 

The Commission’s complaint charges that TVI failed to have a

reasonable basis for claims, which were contained in infomercials

it produced to promote Snorenz, about the product’s efficacy in

(1) reducing or eliminating snoring or the sounds of snoring, (2)

reducing or eliminating snoring or the sounds of snoring for six to

eight hours, and (3) treating the symptoms of sleep apnea.  The

complaint also alleges that TVI lacked a reasonable basis to

substantiate representations that testimonials from consumers who

used Snorenz represented the typical and ordinary experience of

users of the product.   TVI is also charged with making false

claims that clinical proof establishes the efficacy of Snorenz.

Further the complaint alleges that that the proposed respondent

failed to disclose that the product is not intended to treat sleep

apnea; that sleep apnea is a potentially life-threatening disorder

characterized by loud snoring, frequent interruptions of sleep, and

daytime tiredness; and that persons experiencing those symptoms

should seek medical attention.  Finally, the complaint alleges that
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TVI failed to disclose adequately that a material connection

existed between a physician who appeared in the infomercials to

endorse the product and the product’s manufacturer and marketer,

Med Gen, Inc.  A separate consent settlement with Med Gen, Inc.

(File No. 002-3211) is also being placed on the public record for

comment.

Part I of the consent order requires that TVI possess competent

and reliable scientific evidence to substantiate representations that

Snorenz or any other food, drug, or dietary supplement reduces or

eliminates snoring or the sound of snoring; reduces or eliminates

snoring or the sound of snoring for any specified period of time

through a single application; or eliminates, reduces or mitigates

the symptoms of sleep apnea.  Part II of the order requires that, for

any product that has not been shown to be effective in the

treatment of sleep apnea, TVI must affirmatively disclose,

whenever it represents that a product is effective in reducing or

eliminating snoring or the sounds of snoring, a warning statement

about sleep apnea and the need for physician consultation.  Part III

of the order requires proposed respondent to substantiate any

representation about the benefits, performance, efficacy, or safety

of Snorenz or any other product, service or program.   Part IV

prohibits false claims about scientific support for any product,

service, or program.   Part V requires that, for any consumer

endorsement or testimonial respondent uses to promote a product,

service or program, it must either possess competent and reliable

scientific evidence that the testimonial represents the typical or

ordinary experience of users or make an affirmative disclosure

that the testimonial is not typical.  Part VI requires an affirmative

disclosure of any material connection between TVI and any

endorser or between an endorser and the marketer.  Parts VII and

VIII of the proposed order permit proposed respondent to make

certain claims for drugs or dietary supplements, respectively, that

are permitted in labeling under laws and/or regulations

administered by the U.S. Food and Drug Administration.

The remainder of the proposed order contains standard

requirements that respondent maintain advertising and any

materials relied upon as substantiation for any representation
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covered by substantiation requirements under the order; distribute

copies of the order to certain company officials and employees;

notify the Commission of any change in the corporation that may

affect compliance obligations under the order; and file one or

more reports detailing its compliance with the order.  Part XIII of

the proposed order is a provision whereby the order, absent certain

circumstances, terminates twenty years from the date of issuance.

This proposed order, if issued in final form, will resolve the

claims alleged in the complaint against the named respondent.  It

is not the Commission’s intent that acceptance of this consent

agreement and issuance of a final decision and order will release

any claims against any unnamed persons or entities associated

with the conduct described in the complaint.

The purpose of this analysis is to facilitate public comment on

the proposed order, and is not intended to constitute an official

interpretation of the agreement and proposed order or to modify in

any way their terms.
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IN THE MATTER OF

INA-HOLDING SCHAEFFLER KG, ET AL.

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 7 OF THE CLAYTON ACT AND SEC. 5 OF THE FEDERAL TRADE

COMM ISSION ACT

Docket C-4071; File No. 0210002
Complaint, December 20, 2001--Decision, February 5, 2002

This consent order addresses the acquisition by Respondent INA-Holding
Schaeffler KG (“INA”)  of Respondent FAG Kugelfischer Georg Schäfer AG
(“FAG”); the two firms are the only two suppliers in the  world  of cartridge ball
screw support bearings, which are used in machine tools such as grinding
machines, milling machines, and laser drilling  and cutting systems to reduce
the friction associated with the rotation of a rolling screw, which is used in turn
to control linear motion for accurate positioning.  The consent order, among
other things, requires the respondents to divest FAG’s cartridge ball screw
support bearings business – including specialized tooling equipment, technical
drawings, advertising and training materials, customer lists, and other assets
used in the research, development, manufacturing, quality assurance, marketing,
customer support and sale of the bearings – to Aktiebolaget SKF.  The order
also requires the respondents, for six months, to provide SKF with personnel,
assistance, and training, and transitional manufacturing services.  In addition,
the order requires the respondents to provide the Commission with prior notice
before entering into any joint venture activities with NTN  Corporation of Japan
affecting North America.

Participants

For the Commission: Nicholas R. Koberstein, Sean G. Dillon,
Jeffrey H. Perry, Ann Malester, Rendell A. Davis, Jr., Daniel P.
Ducore, Roy Levy, Leslie Farber and Mary T. Coleman.

For the Respondents: Wayne D. Collins, Shearman & Sterling,
Christopher Smith and Eugene J. Meigher, Arent, Fox, Kintner,
Plotkin & Kahn PLLC, and Michael L. Weiner and Jill A. Ross,
Skadden, Arps, Slate, Meagher and Flom LLP.
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