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Complaint

IN THE MATTER OF

THE LASER VISION INSTITUTE, LLC, ET AL.

CONSENT ORDER,ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-4084; File No. 0223053
Complaint, July 8, 2003--Decision, July 8, 2003

This consent order, among other things, prohibits Respondents The Laser
Vision Institute, LLC, Marco Musa, Max Musa, and Marc’Andrea Musa from
representing that LASIK (laser assisted in situ keratomileusis) or any other
refractive surgery services — that is, any surgical procedure designed to improve
the focusing power of the eye by permanently changing the shape of the cornea
(the clear covering of the front of the eye) — (1) eliminate the need for glasses
and contacts for life; (2) eliminate the need for reading glasses; or (3) eliminate
the need for bifocals, unless the claims are substantiated by competent and
reliable scientific evidence. The order also requires the respondents to possess
and rely on competent and reliable scientific evidence to support any future
claims about the benefits, performance, efficacy, or safety of any refractive
surgery service. In addition, the order prohibits the respondents from
misrepresenting (1) that consumers will receive a free consultation that
determines their candidacy for LASIK or any other refractive surgery services;
(2) the cost to consumers to have their candidacy for refractive surgery services
determined; or (3) the information consumers will receive during a consultation
for refractive surgery services.

Participants

For the Commission: Matthew Daynard, Heather Hippsley,
Mary K. Engle and Carolyn Cox.
For the Respondents: Matthew Zifrony, and Tripp Scott, LLC.

COMPLAINT

The Federal Trade Commission, having reason to believe that
The Laser Vision Institute, LLC, a corporation, and Marco Musa,
Max Musa, and Marc’ Andrea Musa, individually and as officers
of the corporation ("respondents"), have violated the provisions of
the Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:
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1. Respondent The Laser Vision Institute, LLC ("LVI"), is a
Florida corporation with its principal office or place of business at
3801 South Congress Avenue, Lake Worth, Florida 33461.

2. Respondent Marco Musa is president of LVI. Individually, or
in concert with others, he formulates, directs, controls, or
participates in the policies, acts, or practices of LVI, including the
acts and practices alleged in this complaint. His principal office
or place of business is the same as that of LVI.

3. Respondent Max Musa is the chief executive officer of LVI.
Individually, or in concert with others, he formulates, directs,
controls, or participates in the policies, acts, or practices of LVI,
including the acts and practices alleged in this complaint. His
principal office or place of business is the same as that of LVI.

4. Respondent Marc’ Andrea Musa is vice-president of LVL
Individually, or in concert with others, he formulates, directs,
controls, or participates in the policies, acts, or practices of LVI,
including the acts and practices alleged in this complaint. His
principal office or place of business is the same as that of LVI.

5. Respondents have advertised, offered for sale, and sold directly
to the public refractive surgery services designed to improve the
focusing power of the eye by permanently changing the shape of
the cornea (the clear covering of the front of the eye), thereby
reducing patients’ dependence on eyeglasses and contact lenses.
These surgery services include, among others, LASIK (laser
assisted in situ keratomileusis). In LASIK, a computer-assisted
surgical knife, called a microkeratome, is used to cut a flap in the
cornea. A hinge is left at one end of the flap. The flap is folded
back revealing the stroma, the middle section of the cornea.
Pulses from a computer-controlled excimer laser then vaporize a
portion of the stroma and the flap is replaced. Excimer lasers and
the microkeratome are "devices" within the meaning of Sections
12 and 15 of the Federal Trade Commission Act, and refractive
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surgery services are “services” within the meaning of Section 12
of the Federal Trade Commission Act.

6. The acts and practices of respondents alleged in this complaint
have been in or affecting commerce, as "commerce" is defined in
Section 4 of the Federal Trade Commission Act.

7. Respondents have disseminated or have caused to be
disseminated advertisements, including but not necessarily limited
to the attached Exhibits A - D, print advertisements, and Exhibit
E, portions of a website located at www.laservisioninstitute.com.
These advertisements contain the following statements:

Print Advertising

“FREE YOURSELF from the dependence of glasses
and contacts! LASIK Laser Vision Correction...

‘Eliminate your need for reading glasses... I did, and I do
surgery with it!”” Dr. Richard Livernois Lasik Surgeon/A
Lasik Patient...

Lasik as little as $499...

The Laser Vision Institute...CALL OR COME BY
ANYTIME FOR A FREE CONSULTATION (Exhibit A)

k %k ok

Change Your Life Forever...

with the miracle of LASIK $499...

Come see how this miraculous, effective, and simple procedure
can eliminate a lifetime of dependence on glasses and contacts
in a matter of seconds!

CALL OR COME BY ANYTIME FOR A FREE
CONSULTATION ($50 Value)...

Eliminate your need for bifocals... ‘I did, and I do surgery with
it!” Dr. Richard Livernois Lasik Surgeon/A Lasik Patient
(Exhibit B)

* sk ok
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....The Laser Vision Institute...YOU MAY NEVER
NEED CONTACTS OR GLASSES AGAIN!...CALL FOR A
FREE CONSULTATION (Exhibit C)

* sk ok

LASIK . ... We can now treat Farsightedness and
Astigmatism! If you weren’t a candidate before, you might
be onenow! . ... CALL OR COME IN ANYTIME FOR A
FREE CONSULTATION .... (Exhibit D)

Web site

Home Page

[Four- page Flash program coupled with depiction of a
woman’s face without eyewear] imagine independence from
ill-fitting glasses . . . or contact lenses that dry and tear . . .
Change the way you look at life . . . get LASIK laser vision
correction . . . at convenient locations throughout the US . . .
using State of the Art Technology

[A boxed and highlighted link at the top right side of each page
states ‘Book a FREE Consultation’]

about LASIK [page link]

Imagine freedom from your ill-fitting, uncomfortable glasses
that constantly fog up. Imagine life without the daily hassle of
contact lenses that dry out or tear. Thanks to the Laser Vision
Institute, you may say goodbye to glasses or contact lenses. . . .

[A boxed and highlighted link at the top right side of the page
states ‘Book a FREE Consultation’]

how the eye works [page link]
Presbyopia . . . LASIK can correct your distance vision, but
you may still need glasses for close-up activities. . . . [p.2 of 2]
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considerations [page link]

At The Laser Vision Institute we will conduct a thorough
evaluation to determine candidacy for LASIK. During your
consultation, you will receive a detailed Patient Consent Form
that will describe the procedure and the risks in detail. One of
our staff members will review the form with you and answer
your questions. . . .

[A boxed and highlighted link at the top right side of the page
states ‘Book a FREE Consultation’]

frequently asked questions [page link]

Am I a good candidate?

Requires a comprehensive eye examination by our doctors to
know for certain if you are a candidate.

More on considerations > [page link]

[A boxed and highlighted link at the top right side of the page
states ‘Book a FREE Consultation’]

about us: Testimonials [page link]
¢...It is so wonderful to be able to go in a store and be able to
read labels and price tags. Read the newspaper without

glasses...” Linda Brooks

[A boxed and highlighted link at the top right side of the first
page states ‘Book a FREE Consultation’] (Exhibit E)

8. Through the means described in Paragraph 7, respondents have
represented, expressly or by implication, that LVI’s LASIK
services:

A. Eliminate the need for glasses and contacts for life.

B. Eliminate the need for reading glasses.

C. Eliminate the need for bifocals.
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9. Through the means described in Paragraph 7, respondents have
represented, expressly or by implication, that they possessed and
relied upon a reasonable basis that substantiated the
representations set forth in Paragraph 8, at the time the
representations were made.

10. In truth and in fact, respondents did not possess and rely
upon a reasonable basis that substantiated the representations set
forth in Paragraph 8§, at the time the representations were made.
Among other reasons, LASIK surgery does not eliminate most
peoples’ need for reading glasses. Therefore, the representation
set forth in Paragraph 9 was, and is, false or misleading.

11. Through the means described in Paragraph 7, respondents
have represented, expressly or by implication, that consumers will
receive a free consultation that determines their candidacy for
LASIK.

12. In truth and in fact, consumers do not receive a free
consultation that determines their candidacy for LASIK. Indeed,
consumers receive a free, initial meeting with an LVI
representative. At this meeting, consumers receive a quoted price
for the procedure based on their prescription and other desired
services, and are required to pay a $300 deposit before the risks
and limitations of LASIK are disclosed to them and their
candidacy is determined by a health care professional at a future
time. The $300 deposit is non-refundable if, after the
consultation, consumers elect not to undergo the procedure.
Consumers are refunded $200 of the deposit if they are later
rejected as medical candidates. Therefore, the representation set
forth in paragraph 11 was, and is, false or misleading.

13.  The acts and practices of respondents as alleged in this
complaint constitute unfair or deceptive acts or practices, and the
making of false advertisements, in or affecting commerce in
violation of Sections 5(a) and 12 of the Federal Trade
Commission Act.
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THEREFORE, the Federal Trade Commission this eighth day
of July, 2003, has issued this complaint against respondents.

By the Commission.
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VOLUME 136

Decision and Order

DECISION AND ORDER

The Federal Trade Commission having initiated an
investigation of certain acts and practices of the respondents
named in the caption hereof, and the respondents having been
furnished thereafter with a copy of a draft of complaint which the
Bureau of Consumer Protection proposed to present to the
Commission for its consideration and which, if issued by the
Commission, would charge respondents with violation of the
Federal Trade Commission Act; and

The respondents, their attorney, and counsel for Federal Trade
Commission having thereafter executed an agreement containing a
consent order, an admission by the respondents of all the
jurisdictional facts set forth in the aforesaid draft of complaint, a
statement that the signing of said agreement is for settlement
purposes only and does not constitute an admission by
respondents that the law has been violated as alleged in such
complaint, or that the facts as alleged in such complaint, other
than jurisdictional facts, are true and waivers and other provisions
as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the
respondents have violated the said Act, and that complaint should
issue stating its charges in that respect, and having thereupon
accepted the executed consent agreement and placed such
agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, and having duly
considered the comment received from an interested party
pursuant to section 2.34 of its Rules, now in further conformity
with the procedure prescribed in section 2.34 of its Rules, the
Commission hereby issues its complaint, makes the following
jurisdictional findings and enters the following order:

1. Respondent The Laser Vision Institute, LLC ("LVI"), is a
Florida corporation with its principal office or place of business at
3801 South Congress Avenue, Lake Worth, Florida 33461.
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2. Respondent Marco Musa is the President of the corporate
respondent. Individually or in concert with others, he formulates,
directs, controls, or participates in the policies, acts, or practices
of the corporation. His principal office or place of business is the
same as that of LVL

3. Respondent Max Musa is the Chief Executive Officer of the
corporate respondent. Individually or in concert with others, he
formulates, directs, controls, or participates in the policies, acts, or
practices of the corporation. His principal office or place of
business is the same as that of LVI.

4. Respondent Marc’ Andrea Musa is the Vice-President of the
corporate respondent. Individually or in concert with others, he
formulates, directs, controls, or participates in the policies, acts, or
practices of the corporation. His principal office or place of
business is the same as that of LVI.

5. The Federal Trade Commission has jurisdiction of the subject
matter of this proceeding and of the respondent, and the
proceeding is in the public interest.

ORDER
DEFINITIONS

For purposes of this Order, the following definitions shall
apply:

1. Unless otherwise specified, "respondents" shall mean The
Laser Vision Institute, LLC, a corporation, its successors and
assigns and its officers; Marco Musa, Max Musa, and

Marc’ Andrea Musa, individually and as officers of the
corporation; and each of the above's agents, representatives, and
employees.
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2. "Competent and reliable scientific evidence" shall mean tests,
analyses, research, studies, or other evidence based on the
expertise of professionals in the relevant area, that has been
conducted and evaluated in an objective manner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.

3. "Refractive surgery services” shall mean any surgical
procedure designed to improve the focusing power of the eye by
permanently changing the shape of the comea.

4. "Device," shall mean as defined in Section 15 of the Federal
Trade Commission Act, 15 U.S.C. § 55.

5. "Commerce" shall mean as defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44.

L

IT IS ORDERED that respondents, directly or through any
corporation, subsidiary, division, or other device, in connection
with the advertising, promotion, offering for sale, or sale of
LASIK surgery services or any other refractive surgery services, in
or affecting commerce, shall not represent, in any manner,
expressly or by implication, that such services:

A. Eliminate the need for glasses and contacts for life;

B. Eliminate the need for reading glasses; or

C. Eliminate the need for bifocals, unless, at the time it is
made, respondents possess and rely upon competent and

reliable scientific evidence that substantiates the
representation.



34 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 136

Decision and Order

IL.

IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the advertising, promotion, offering for sale, or
sale, of LASIK refractive surgery services or any other refractive
surgery services, in or affecting commerce, shall not make any
representation, in any manner, expressly or by implication, about
the efficacy, safety, performance, or benefits of such services,
unless, at the time it is made, respondents possess and rely upon
competent and reliable scientific evidence that substantiates the
representation.

III.

IT IS FURTHER ORDERED that respondents, directly or
through any corporation, subsidiary, division, or other device, in
connection with the advertising, promotion, offering for sale, or
sale, of LASIK refractive surgery services or any other refractive
surgery services, in or affecting commerce, shall not misrepresent,
in any manner, expressly or by implication:

A. That consumers will receive a free consultation that
determines their candidacy for LASIK or any other
refractive surgery services,

B. The cost to consumers to have their candidacy for refractive
surgery services determined, or

C. The information consumers will receive during a
consultation for refractive surgery services.

IV.

Nothing in this order shall prohibit respondents from making
any representation for any device that is permitted in labeling for
such device under any new medical device application approved
by the Food and Drug Administration.
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V.

IT IS FURTHER ORDERED that respondent The Laser Vision
Institute, LLC, and its successors and assigns, and respondents
Marco Musa, Max Musa, and Marc’ Andrea Musa shall, for five
(5) years after the last date of dissemination of any representation
covered by this order, maintain and upon request make available
to the Federal Trade Commission for inspection and copying:

A. All advertisements and promotional materials containing the
representation;

B. All materials that were relied upon in disseminating the
representation; and

C. All tests, reports, studies, surveys, demonstrations, or other
evidence in their possession or control that contradict,
qualify, or call into question the representation, or the basis
relied upon for the representation, including complaints and
other communications with consumers or with
governmental or consumer protection organizations.

VL

IT IS FURTHER ORDERED that respondent The Laser Vision
Institute, LLC, and its successors and assigns, and respondents
Marco Musa, Max Musa, and Marc’ Andrea Musa shall deliver a
copy of this order to all current and future principals, officers, and
directors, and to all current and future employees, agents, and
representatives having responsibilities with respect to the subject
matter of this order, and shall secure from each such person a
signed and dated statement acknowledging receipt of the order.
Respondents shall deliver this order to current personnel within
thirty (30) days after the date of service of this order, and to future
personnel within thirty (30) days after the person assumes such
position or responsibilities.
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VIL

IT IS FURTHER ORDERED that respondent The Laser Vision
Institute, LLC., and its successors and assigns shall notify the
Commission at least thirty (30) days prior to any change in the
corporation that may affect compliance obligations arising under
this order, including, but not limited to, a dissolution, assignment,
sale, merger, or other action that would result in the emergence of
a successor corporation; the creation or dissolution of a
subsidiary, parent, or affiliate that engages in any acts or practices
subject to this order; the proposed filing of a bankruptcy petition;
or a change in the corporate name or address. Provided, however,
that, with respect to any proposed change in the corporation about
which respondent learns less than thirty (30) days prior to the date
such action is to take place, respondent shall notify the
Commission as soon as is practicable after obtaining such
knowledge. All notices required by this Part shall be sent by
certified mail to the Associate Director, Division of Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Washington, D.C. 20580.

VIIL

IT IS FURTHER ORDERED that respondents Marco Musa,
Max Musa, and Marc’ Andrea Musa, for a period of five (5) years
after the date of issuance of this order, shall notify the
Commission of the discontinuance of their individual current
business or employment, or of their individual affiliation with any
new business or employment in the eye care industry. The notice
shall include respondent's new business address and telephone
number and a description of the nature of the business or
employment and his duties and responsibilities. All notices
required by this Part shall be sent by certified mail to the
Associate Director, Division of Enforcement, Bureau of
Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue, N.W., Washington, D.C. 20580.
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IX.

IT IS FURTHER ORDERED that respondent The Laser Vision
Institute, and its successors and assigns, and respondents Marco
Musa, Max Musa, and Marc’ Andrea Musa shall, within sixty (60)
days after service of this order, and at such other times as the
Federal Trade Commission may require, file with the Commission
a report, in writing, setting forth in detail the manner and form in
which they have complied with this order.

X.

This order will terminate on July 8, 2023, or twenty (20) years
from the most recent date that the United States or the Federal
Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any viola-
tion of the order, whichever comes later; provided, however, that
the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than twenty
(20) years;

B. This order's application to any respondent that is not named
as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission.
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Analysis of Proposed Consent Order to Aid Public Comment

The Federal Trade Commission has accepted, subject to final
approval, an agreement containing a consent order from The Laser
Vision Institute, LLC and its principals, Marco Musa, Max Musa,
and Marc’Andrea Musa (collectively, “LVI”).

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
final the agreement's proposed order.

This matter involves alleged misleading representations about
LASIK (laser assisted in situ keratomileusis) refractive surgery
services designed to improve the focusing power of the eye by
permanently changing the shape of the comea (the clear covering
of the front of the eye), thereby reducing patients’ dependence on
eyeglasses and contact lenses.

The complaint alleges that LVI failed to substantiate claims
that its LASIK surgery services: (1) eliminate the need for glasses
and contacts for life; (2) eliminate the need for reading glasses;
and (3) eliminate the need for bifocals. Among other reasons, the
complaint alleges that LASIK surgery does not eliminate most
peoples’ need for reading glasses.

According to the FTC complaint, LVI falsely claimed that
consumers will receive a free consultation that determines their
candidacy for LASIK. In fact, the complaint alleges that
consumers receive a free, initial meeting with an LVI
representative during which consumers receive a quoted price for
the procedure based on their prescription and other desired
services, and are required to pay a $300 deposit before the risks
and limitations of LASIK are disclosed to them and their
candidacy is determined by a health care professional at a future
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time. The $300 deposit is non-refundable if, after the
consultation, consumers elect not to undergo the procedure.
Consumers are refunded $200 of the deposit if they are later
rejected as medical candidates.

The proposed consent order contains provisions designed to
prevent LVI from engaging in similar acts and practices in the
future.

Part I of the order prohibits claims that LASIK surgery services
or any other refractive surgery services: (1) eliminate the need for
glasses and contacts for life; (2) eliminate the need for reading
glasses; or (3) eliminate the need for bifocals, unless the claims
are substantiated by competent and reliable scientific evidence.
“Refractive surgery services” are defined as any surgical
procedure designed to improve the focusing power of the eye by
permanently changing the shape of the comea.

Part II of the order requires that future claims about the
benefits, performance, efficacy, or safety of any refractive surgery
service be substantiated by competent and reliable scientific
evidence.

Part III of the order prohibits LVI from misrepresenting:
(1) that consumers will receive a free consultation that determines
their candidacy for LASIK or any other refractive surgery
services; (2) the cost to consumers to have their candidacy for
refractive surgery services determined; or (3) the information
consumers will receive during a consultation for refractive surgery
services.

Part I'V of the order permits device claims approved by the
FDA under any new medical device application.

Parts V and VI of the order require LVI to keep copies of
relevant advertisements and materials substantiating claims made
in the advertisements, and provide copies of the order to certain of
its personnel.
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Part VII of the order requires the corporate respondent to notify
the Commission of changes in corporate structure.

Part VIII of the order requires the individual respondents to
notify the Commission of their employment status in the eye care
industry.

Part IX of the order requires LVI to file compliance reports
with the Commission, and . Part X provides that the order will
terminate after twenty (20) years under certain circumstances.

The purpose of this analysis is to facilitate public comment on
the proposed order, and it is not intended to constitute an official
interpretation of the agreement and proposed order or to modify in
any way their terms.
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IN THE MATTER OF

LCA-VISION, INC. d/b/a LASIKPLUS

CONSENT ORDER, ETC., INREGARD TO ALLEGED VIOLATIONS OF
SEC. 5 AND SEC. 12 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-4083; File No. 0223098
Complaint, July 8, 2003--Decision, July 8, 2003

This consent order, among other things, prohibits Respondent LCA-Vision,
Inc., doing business as LasikPlus, from representing that LASIK (laser assisted
in situ keratomileusis) or any other refractive surgery services — that is, any
surgical procedure designed to improve the focusing power of the eye by
permanently changing the shape of the cornea (the clear covering of the front of
the eye) — (1) eliminate the need for glasses and contacts for life; (2) pose
significantly less risk to patients’ eye health than wearing glasses or contacts; or
(3) eliminate the risk of glare and haloing, unless the claims are substantiated
by competent and reliable scientific evidence. The order also requires the
respondents to possess and rely on competent and reliable scientific evidence to
support any future claims about the benefits, performance, efficacy, or safety of
any refractive surgery service.

Participants

For the Commission: Matthew Daynard, Mary K. Engle and
Carolyn Cox.

For the Respondent: J. Beckwith Burr, Wilmer, Cutler &
Pickering.

COMPLAINT

The Federal Trade Commission, having reason to believe that
LCA-Vision, Inc., a corporation ("respondent"), has violated the
provisions of the Federal Trade Commission Act, and it appearing
to the Commission that this proceeding is in the public interest,
alleges:

1. Respondent LCA-Vision, Inc. ("LCA") is a Delaware
corporation with its principal office or place of business at 7840



