
IN THE MATTER OF

CHICAGO BRIDGE & IRON COMPANY N.V.

ORDER GRANTING CB&I’S MOTION FOR

CLARIFICATION; DENYING AS

 MOOT CB&I’S MOTION FOR STAY; DIRECTING

FURTHER BRIEFING ON COMPLAINT COUNSEL’S

MOTION FOR CLARIFICATION; AND 

DENYING AS MOOT CB&I’S REQUEST TO TOLL THE

TIME PERIOD 

FOR FILING PETITION FOR REVIEW

On February 1, 2005, Respondents Chicago Bridge & Iron

Company N.V. and Chicago Bridge & Iron Company (“CB&I”)

filed a petition to reconsider the Commission’s opinion and to 

modify the Commission’s order, issued pursuant to Section 7 of

the Clayton Act, 15 U.S.C.§ 18, and Section 5 of the FTC Act, 15

U.S.C.§ 45.  CB&I also filed a separate motion for clarification of

the Commission’s order or, in the alternative, for a stay pending

judicial review.  On January 31, 2005, Complaint Counsel filed a

petition for reconsideration to clarify Respondents’ obligations as

to the Pitt-Des Moines and CB&I corporate names.  This Order

addresses the parties’ motions for clarification and Respondents’

motion for stay and request to toll the time period for filing a

petition for review.

1. Respondents’ Motion for Clarification or, in the

Alternative, for a Stay

Respondents request clarification that Paragraph III of the

Commission’s order – which requires CB&I to reorganize its

Industrial Division and, to the extent necessary, its water tank unit

into two separate, stand-alone divisions for purposes of divesting

one of them – is a divestiture provision within the meaning of

Section 5(g)(4) of the FTC Act, 15 U.S.C.§ 45(g)(4), and is

therefore automatically stayed pending Respondents’ appeal.  In
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the alternative, Respondents request that the Commission exercise

its discretion to stay Paragraph III of its order pending resolution

of all appeals.  Complaint Counsel supports entry of a

discretionary stay of Paragraph III but asserts that Paragraph III is

not on its face a divestiture provision and thus would not be

stayed.  We believe that the provision requiring the division of

assets makes sense only as an immediate forerunner to divestiture

in this case.  It would therefore be premature for CB&I to divide

these assets until CB&I’s motion for reconsideration and rights of

judicial review have been exhausted.  We further believe that

Paragraph III is, in essence, a divestiture provision within the

meaning of Section 5(g)(4) and is subject to the statutory stay.

For these reasons, we conclude that Respondents’ motion for

clarification should be granted.   Accordingly, we deny CB&I’s

motion for a discretionary stay as moot.  CB&I has not requested a

stay of any other provision of the Commission’s order.   As a

consequence, Paragraphs III, IV and V of the order are stayed by

operation of law; no other provision is stayed.

2. Complaint Counsel’s Motion for Clarification

Complaint Counsel seeks clarification of the Commission’s

order to make clear that the purchaser of the assets sold pursuant

to the Commission’s divestiture order shall not acquire any right

or title to the CB&I name.  CB&I agrees that this clarification is

appropriate.

Complaint Counsel also seeks clarification of the

Commission’s order to require transfer, along with the divested

entity, of the Pitt-Des Moines (“PDM”) name and mark.  In

response, CB&I has represented that its “one-year, non-renewable,

non-exclusive transitional license” to the use of PDM’s mark

expired on February 6, 2002.

We are concerned that a potential purchaser of the divested

entity may need to use either the PDM or the CB&I name during a

transitional period, in order to restore competition in the relevant
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markets.  PDM remains a party to this proceeding, but it has not

objected or otherwise presented its views on the inclusion of the

PDM name in assets of the divested entity. CB&I appears to have

assumed, in its response to Complaint Counsel’s motion to clarify,

that it would not be called on to allow use of its own name, in the

event PDM’s name could not be included in the divested entity’s

assets.

Accordingly, we direct that CB&I and PDM each file a brief

within 10 calendar days of service of this order, addressing the

feasibility of granting a transitional license that would allow a

purchaser to use its name, and setting forth any consequences of

granting such a license that it wishes to call to the Commission’s

attention.  In addition, because CB&I has argued that certain

contract provisions would make it difficult if not impossible to

assign its contracts, CB&I should discuss why a transitional

license to its name would not address that problem.  Complaint

Counsel is granted leave but is not required to file a response

within 10 calendar days after service of Respondents’ briefs on

this issue.  If Complaint Counsel does not intend to file a

response, we direct Complaint Counsel to so inform the

Commission within the 10-day time period.

3. CB&I’s Request to Toll Statutory Time Period for

Seeking Judicial Review

CB&I has requested that the Commission toll the time period

for filing its petition for judicial review until the Commission has

acted on CB&I’s petition to the Commission, which seeks

reconsideration pursuant to Section 3.55 or, in the alternative,

Section 3.72(a) of the Commission’s rules.  16 C.F.R.§§ 3.55,

4.72(a).  On March 10, 2005, CB&I filed a petition for review in

the United States Court of Appeals for the Fifth Circuit. 

Accordingly, we deny this portion of CB&I’s motion as moot.
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Accordingly,

IT IS ORDERED THAT the Commission’s order in this

matter, issued on January 6, 2005, is clarified to provide that

division of CB&I’s assets pursuant to Paragraph III is a

divestiture-related provision within the meaning of Section 5(g)(4)

of the FTC Act, 15 U.S.C.§ 45(g)(4);

IT IS FURTHER ORDERED THAT CB&I and PDM each

file a brief within 10 calendar days of service of this order,

addressing the feasibility and consequences of granting a

transitional license allowing the purchaser of the divested entity to

use its (CB&I’s or PDM’s) name for a transitional period after

divestiture;

IT IS FURTHER ORDERED THAT Complaint Counsel

respond to CB&I’s and PDM’s briefs on this issue within 10

calendar days of service or, in the alternative, give the

Commission notice within that 10-day time period that no

response is necessary; and 

IT IS FURTHER ORDERED THAT CB&I’s request that

the Commission toll the time period for filing its petition for

judicial review until the Commission has acted on CB&I’s

petition to the Commission is denied as moot.
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1   Cellulose acetate is a thermoplastic that is used to produce,

among other products, cigarette filters, tool handles, tapes and

films.  In applications where it is used, there are no cost effective

substitutes.

IN THE MATTER OF

HOECHST AG

ORDER REOPENING AND MODIFYING ORDER

On December 16, 2004, Aventis S.A. (“Aventis”), the

successor to respondents Hoechst AG and Rhone-Poulenc S.A.

named in the consent order issued by the Commission on January

18, 2000, in Docket No. C-3919 (“Order”), filed its Petition of

Aventis to Reopen and Modify Order (“Petition”), seeking to set

aside those provisions relating to the divestiture of Aventis’

interest in Rhodia, a French chemical company.  For the reasons

stated below, the Commission has determined to grant the

Petition.

When the Order was initially issued, the Commission

determined that the merger of Rhone-Poulenc and Hoechst would,

among other things, increase the likelihood of coordinated

interaction in the market for cellulose acetate.1  Specifically, the

Commission found that Rhodia competes in the U.S. cellulose

acetate market through its participation in Primester, a joint

venture with Eastman Chemical Company (“Eastman”).  The U.S.

market also includes Celanese Limited (“Celanese”) and Eastman

on its own, apart from its participation in the Primester joint

venture.  Rhone-Poulenc and Hoechst owned Rhodia and

Celanese, respectively, prior to the merger that created Aventis. 

The merger therefore raised a competitive concern relating to

Primester and Celanese.

Ultimately, undertakings entered into with the Directorate

General for Competition of the European Commission (“EC”) and
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