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This consent order addresses the acquisition by respondent Johnson & Johnson
of voting securities and assets comprising respondent Pfizer Inc.‘s Consumer
Healthcare Division. The acquisition would eliminate substantial competition
between the respondents in the research, development, manufacture, and sale of
certain over-the-counter consumer healthcare products. The order requires the
divestiture of all assets relating to certain Pfizer products, including research
and development, intellectual property, and customer and supply contracts: all
assets relating to Zantac” H-2 blockers (heartburn and acid indigestion drugs)
to Boehringer Ingelheim Pharmaceuticals, Inc., and all assets relating to
Cortizone’ hydrocortisone anti-itch products, Unisom’ sleep aids, and Balmex’
diaper rash treatment products to Chattem, Inc. The order also requires that
Johnson &Johnson and Pfizer maintain the viability of the assets to be divested
until the divestitures take place.
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Dennis, Stephen A. Stack, Jr., and Gorav Jindal, Dechert LLP.



2 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 143

Complaint

COMPLAINT

Pursuant to the Clayton Act and the Federal Trade
Commission Act, and its authority thereunder, the Federal Trade
Commission (“Commission”), having reason to believe that
Respondent Johnson & Johnson (“J&J”), a corporation subject to
the jurisdiction of the Commission, has agreed to acquire certain
assets and voting securities of Respondent Pfizer Inc. (“Pfizer”)
(collectively “Respondents”), a corporation subject to the
jurisdiction of the Commission, in violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, and
it appearing to the Commission that a proceeding in respect
thereof would be in the public interest, hereby issues its
Complaint, stating its charges as follows:

I. RESPONDENT JOHNSON & JOHNSON

1. Respondent J&J is a corporation organized, existing, and
doing business under and by virtue the laws of the state of New
Jersey, with its office and principal place of business located at
One Johnson & Johnson Plaza, New Brunswick, New Jersey
08933.

2. Respondent J&J is engaged in, among other things, the
research, development, manufacture, distribution, and sale of
over-the-counter (“OTC”) consumer healthcare products,
including H-2 blockers, hydrocortisone anti-itch products,
nighttime sleep-aids, and diaper rash treatments.

3. Respondent J&J is, and at all times herein has been,
engaged in commerce, as “commerce” is defined in Section 1 of
the Clayton Act, as amended, 15 U.S.C. § 12, and is a corporation
whose business is in or affects commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.
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Il. RESPONDENT PFIZER

4. Respondent Pfizer is a corporation organized, existing, and
doing business under and by virtue of the laws of the state of
Delaware, with its offices and principal place of business located
at 235 E.42nd St., New York, New York 10017.

5. Respondent Pfizer is engaged in, among other things, the
research, development, manufacture, distribution, and sale of
OTC consumer healthcare products, including H-2 blockers,
hydrocortisone anti-itch products, nighttime sleep-aids, and diaper
rash treatments.

6. Respondent Pfizer is, and at all times herein has been, en-
gaged in commerce, as “commerce” is defined in Section 1 of the
Clayton Act, as amended, 15 U.S.C. 812, and is a corporation
whose business is in or affects commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44,

I11. THE PROPOSED ACQUISITION

7. Pursuant to a Stock and Asset Purchase Agreement dated
June 25, 2006 (the “Agreement”), J&J proposes to acquire certain
voting securities and assets comprising Pfizer’s Consumer Health-
care Division in a transaction valued at approximately $16.6
billion (the “Acquisition”).

IV. THE RELEVANT MARKETS

8. For the purposes of this Complaint, the relevant lines of
commerce in which to analyze the effects of the acquisition are
the research, development, manufacture, and sale of: (a) OTC H-2
blockers; (b) OTC hydrocortisone anti-itch products; (c) OTC
nighttime sleep-aids; and (d) OTC diaper rash treatments.

9. OTC H-2 blockers are a class of drugs available without a
prescription for the treatment of heartburn and acid indigestion.
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H-2 blockers work by blocking histamine from stimulating the
gastric parietal cells, thereby suppressing secretion of stomach
acid.

10. OTC hydrocortisone anti-itch products are topical medi-
cations available without a prescription that contain 0.25 to 1.0
percent hydrocortisone, a corticosteroid that reduces skin inflam-
mation. These products are used to relieve skin inflammation that
is associated with a variety of skin conditions such as dermatitis,
eczema, psoriasis and poison ivy.

11. OTC nighttime sleep-aids are drugs that are available
without a prescription that are indicated solely for the relief of
occasional sleeplessness by individuals who have difficulty falling
asleep.

12. OTC diaper rash treatments are creams or ointments that
are available without a prescription that are used to prevent and
treat diaper rash.

13. For the purposes of this complaint, the United States is the
relevant geographic area in which to analyze the effects of the
acquisition in each of the relevant lines of commerce.

V. THE STRUCTURE OF THE MARKET

14. The relevant market for the manufacture, distribution, and
sale of OTC H-2 blockers in the United States is highly
concentrated whether measured by the Herfindahl-Hirschman
Index (“HHI”) or two-or four-firm concentration ratios.
Respondents J&J and Pfizer are the two largest suppliers of OTC
H-2 blocker products in the United States. J&J is the market
leader with its Pepcid® products, while Pfizer is the second
leading supplier with its Zantac® products. Together, they
account for over 70% of the sales in this highly concentrated
market. Accordingly, the Acquisition would significantly increase
the concentration levels in the United States for OTC H-2 blocker
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products, leaving J&J as the dominant supplier. Respondents are
actual competitors in this relevant market.

15. The relevant market for the manufacture, distribution, and
sale of OTC hydrocortisone anti-itch products in the United States
is highly concentrated whether measured by the Herfindahl-
Hirschman Index (“HHI”) or two-or four-firm concentration
ratios. Respondents J&J and Pfizer are the only significant
suppliers of branded OTC hydrocortisone anti-itch products in the
United States. Pfizer is the market leader with its Cortizone®
products, while J&J is the second leading supplier with its
Cortaid’ products. Together, they account for over 55% of the
sales in this highly concentrated market. Accordingly, the
Acquisition would significantly increase the concentration levels
in the United States for OTC hydrocortisone anti-itch products,
leaving J&J as the dominant supplier. Respondents are actual
competitors in this relevant market.

16. The relevant market for the manufacture, distribution, and
sale of OTC nighttime sleep-aids in the United States is highly
concentrated whether measured by the Herfindahl-Hirschman
Index (“HHI”) or two-or four-firm concentration ratios.
Respondents J&J and Pfizer are the two largest suppliers of OTC
nighttime sleep-aids in the United States. Pfizer is the market
leader with its Unisom® products, while J&J is the second leading
supplier with its Simply Sleep® products. Together, they account
for over 45% of the sales in this highly concentrated market.
Accordingly, the Acquisition would significantly increase the
concentration levels in the United States for OTC nighttime sleep-
aids, leaving J&J as the dominant supplier. Respondents are actual
competitors in this relevant market.

17. The relevant market for the manufacture, distribution, and
sale of OTC diaper rash treatments in the United States is highly
concentrated whether measured by the Herfindahl-Hirschman
Index (“HHI”) or two-or four-firm concentration ratios.
Respondents J&J and Pfizer are two significant suppliers of OTC
diaper rash treatments in the United States. Pfizer is the market
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leader with its Desitin® products, while J&J is the third largest
supplier with its Balmex® products. Together, they account for
nearly 50% of the sales in this highly concentrated market.
Accordingly, the Acquisition would significantly increase the
concentration levels in the United States for OTC diaper rash
treatments, leaving J&J as the dominant supplier. Respondents are
actual competitors in this relevant market.

VI. ENTRY CONDITIONS

18. Entry into any relevant line of commerce would not be
timely, likely, or sufficient to deter or counteract the
anticompetitive effects of the Acquisition set forth in Paragraph
19 below. Entry into any of these markets would require the
investment of extremely high sunk costs to, among other things,
develop products, obtain regulatory approval, establish a brand
name, and provide promotional funding and advertising to support
the product(s), which would be difficult to justify given the
market structure and sales opportunities in the affected markets.
Even if a new entrant were willing to take on such investments, it
would also face the difficult task of convincing retailers to carry
its products. As a result, new entry into any of these markets
sufficient to achieve a significant market impact within two years
is unlikely.

VIl. EFFECTS OF THE ACQUISITION

19. The effects of the Acquisition, if consummated, may be to
substantially lessen competition and to tend to create a monopoly
in the relevant markets in violation of Section 7 of the Clayton
Act, as amended, 15 U.S.C. 8§ 18, and Section 5 of the FTC Act,
as amended, 15 U.S.C. § 45, in the following ways, among others:

a. by eliminating actual, direct, and substantial competition
between Respondents J&J and Pfizer for the research,
development, manufacture, and sale of OTC H-2 blockers,
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OTC hydrocortisone anti-itch products, OTC nighttime sleep-
aids, and OTC diaper rash treatments in the United States;

b. by increasing the ability of the merged entity to uni-
laterally raise prices of OTC H-2 blockers, OTC
hydrocortisone anti-itch products, OTC nighttime sleep-aids,
and OTC diaper rash treatments in the United States; and

c. by reducing the merged entity’s incentives to improve
service or product quality for OTC H-2 blockers, OTC hydro-
cortisone anti-itch products, OTC nighttime sleep-aids, and
OTC diaper rash treatments in the United States.

VIll. VIOLATIONS CHARGED

20. The Acquisition described in Paragraph 7 constitutes a
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. §
45,

21. The Acquisition described in Paragraph 7, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this twelfth day of December,
20086, issues its Complaint against said Respondents.

By the Commission, Commissioner Harbour, Commissioner
Kovacic, and Commissioner Rosch recused.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having initi-
ated an investigation of the proposed acquisition by Respondent
Johnson & Johnson (“J&J”) of the Consumer Healthcare Division
of Respondent Pfizer Inc. (“Pfizer”), hereinafter referred to as
“Respondents,” and Respondents having been furnished thereafter
with a copy of a draft of Complaint that the Bureau of
Competition proposed to present to the Commission for its
consideration and that, if issued by the Commission, would charge
Respondents with violations of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by Re-
spondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having thereupon issued its
Complaint and an Order to Maintain Assets, and having accepted
the executed Consent Agreement and placed such Consent
Agreement on the public record for a period of thirty (30) days for
the receipt and consideration of public comments, now in further
conformity with the procedure described in Commission Rule
2.34, 16 C.F.R. 8 2.34, the Commission hereby makes the
following jurisdictional findings and issues the following
Decision and Order (“Order”):
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1. Respondent J&J is a corporation organized, existing and
doing business under and by virtue of the laws of the State
of New Jersey, with its headquarters address located at
One Johnson & Johnson Plaza, New Brunswick, New
Jersey 08933.

2. Respondent Pfizer is a corporation organized, existing and
doing business under and by virtue of the laws of the State
of Delaware, with its headquarters address located at 235
E. 42nd St., New York, New York 10017.

3. The Commission has jurisdiction of the subject matter of
this proceeding and of Respondents, and the proceeding is
in the public interest.

ORDER
l.

IT IS ORDERED that, as used in the Order, the following
definitions shall apply:

A. “J&J” means Johnson & Johnson, its directors, officers,
employees, agents, representatives, successors, and assigns;
and its joint ventures, subsidiaries, divisions, groups and
affiliates in each case controlled by J&J, and the respective
directors, officers, employees, agents, representatives,
successors, and assigns of each.

B. “Pfizer” means Pfizer Inc., its directors, officers, employees,
agents, representatives, successors, and assigns; and its joint
ventures, subsidiaries, divisions, groups and affiliates in each
case controlled by Pfizer, and the respective directors,
officers, employees, agents, representatives, successors, and
assigns of each.

C. “Commission” means the Federal Trade Commission.
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“Acquirer” means the following:

1. an entity that is specifically identified in this Order to
acquire particular assets that the Respondents are required
to assign, grant, license, divest, transfer, deliver, or
otherwise convey pursuant to this Order and that has been
approved by the Commission to accomplish the require-
ments of this Order in connection with the Commission’s
determination to make this Order final; or

2. an entity that receives the prior approval of the
Commission to acquire particular assets that the
Respondents are required to assign, grant, license, divest,
transfer, deliver, or otherwise convey pursuant to this
Order.

“Acquisition” means the acquisition of Pfizer’s Consumer
Healthcare Division as contemplated by the AStock and Asset
Purchase Agreement” dated June 25, 2006, between Johnson
& Johnson and Pfizer Inc.

“Acquisition Date” means the date the Respondents close on
the Acquisition.

“Agency(ies)” means any governmental regulatory authority
or authorities in the world responsible for granting approvals,
clearances, qualifications, licenses, or permits for any aspect
of the research, Development, manufacture, marketing,
distribution, or sale of the Divestiture Products. The term
Agency includes, but is not limited to, the United States Food
and Drug Administration (“FDA”).

“Balmex Assets” means all of Respondent J&J’s rights, title
and interest in and to all assets related to Respondent J&J’s
United States business related to the Balmex Products to the
extent legally transferable, including the research,
Development, manufacture, distribution, marketing, and sale
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of the Balmex Products including, without limitation, the
following:

1. all Product Intellectual Property related to the Balmex
Products including, but not limited to the Balmex’ Product
Trademark, or any variations or derivatives of such
Product Trademark; provided, however, that Respondent
J&J may receive a transitional license back for a limited
period of time (as is approved by the Commission in the
Remedial Agreements related to the Balmex Products) to
the Balmex’ Product Trademark for the purposes of
winding up the use of such Product Trademark in
Respondent J&J’s businesses associated with such Product
Trademark);

2. a non-exclusive, perpetual, transferable, fully paid-up and
royalty-free license(s) to all Retained Product Licensed
Intellectual Property related to the Balmex Products to use,
make, distribute, offer for sale, promote, advertise, sell,
import, or have used, made, distributed, offered for sale,
promoted, advertised, sold, or imported, the Balmex
Products or any line extension thereof anywhere in the
United States; provided, however, Respondents shall also
grant an exclusive (even as to Respondents), perpetual,
fully paid-up and royalty-free license(s) with rights to
sublicense to the Balmex Patent Applications to use,
make, distribute, offer for sale, promote, advertise, sell,
import, or have used, made, distributed, offered for sale,
promoted, advertised, sold, or imported, the Balmex
Products or any line extensions thereof in the field of OTC
diaper rash treatment products anywhere in the United
States;

3. all Product Manufacturing Technology related to the
Balmex Products;
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all Product Marketing Materials related to the Balmex
Products;

all Website(s) related to the Balmex Products;

all Product Assumed Contracts to the extent related to the
Balmex Products (copies to be provided to the Acquirer on
or before the Divestiture Date);

all books, records, and files related to the Balmex
Products;

a list of all customers and/or targeted customers for the
Balmex Products and the pricing and promotions and/or
planned or proposed pricing and promotions of the
Balmex Products for such customers;

all inventory in existence as of the Divestiture Date
including, but not limited to, raw materials, packaging
materials, work-in-process and finished goods related to
the Balmex Products;

all unfilled customer orders for finished goods as of the
Divestiture Date related to the Balmex Products (“ list of
such orders is to be provided to the Acquirer within two
(2) days after the Divestiture Date); and

the Balmex Manufacturing Equipment;

Provided, however, that in cases in which documents or
other materials included in the Balmex Assets contain
information (1) that relates both to the Balmex Products
and to Retained Products or other businesses of
Respondent J&J and cannot be segregated in a manner that
preserves the usefulness of the information as it relates to
the Balmex Products or (2) for which Respondent J&J has
a legal obligation to retain the original copies, Respondent
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J&J shall be required to provide only copies or relevant
excerpts of the documents and materials containing this
information. In instances where such copies are provided
to the Acquirer, Respondent J&J shall provide the
Acquirer access to original documents under
circumstances where copies of documents are insufficient
for evidentiary or regulatory purposes. The purpose of this
proviso is to ensure that Respondent J&J provides the
Acquirer with the above-described information without
requiring Respondent J&J to completely divest itself of
information that, in content, also relates to Retained
Products and businesses other than the Balmex Products;

Provided further, however, that with respect to any
contract or agreement included in the Balmex Assets that
relates both to the Balmex Assets and to any of Re-
spondent J&J Retained Products or businesses not divested
pursuant to this Order, Respondent J&J shall assign to the
Acquirer all such rights under the contract or agreement as
are related to the Balmex Products, but concurrently may
retain its rights under such contract or agreement for the
purposes of the Retained Products and businesses not
divested pursuant to this Order;

Provided further, however, that the assets described in
Paragraphs 1.H.6, I.H.9, and I.H.11 shall be at the
Acquirer’s option if the Commission approves a divesti-
ture that excludes such assets.

“Balmex Employees” means the persons listed in non-public
Appendix D to this Order.

“Balmex Manufacturing Equipment” means all manufacturing
and other equipment, located at any facility, that:

1. is owned by Respondent J&J; and
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2. was used, within the one (1) year period immediately prior
to the Acquisition and/or within the one (1) year period
immediately prior to the Divestiture Date, in the research,
Development, manufacture, or packaging of the Balmex
Products.

“Balmex Patent Applications” means:
1. USSN 11,216,441 (“nti-inflammatory composition);
2. USSN 11,215,912 (“nti-inflammatory method of use); and

3. US 20005/0202056 (Composition for reducing enzymatic
irritation to skin).

“Balmex Products” means all Products Developed, in
Development, manufactured, distributed, marketed or sold in
the United States by Respondent J&J prior to the Acquisition
that were marketed or sold or to be marketed or sold in the
United States as OTC diaper rash treatment Products using the
Product Trademark Balmex® or any variations or derivatives
of such Product Trademark including, but not limited to,
Balmex® Zinc Oxide Diaper Rash Cream and Balmex® Daily
Skin Protectant; provided however, Balmex Products does not
include any products with the Aveeno® or Johnson® Product
Trademarks including, but not limited to, Johnson’s® No More
Rash® Diaper Rash Cream and Aveeno® Diaper Rash Cream.

. “BI” means Boehringer Ingelheim Pharmaceuticals, Inc., a

corporation organized, existing and doing business under and
by virtue of the laws of the state of Delaware, with its
headquarters address at 900 Ridgebury Road, Ridgefield,
Connecticut 06877-0368.

“Bl Agreement” means the Asset Purchase Agreement among
Johnson & Johnson, Pfizer Inc. and Boehringer Ingelheim
Pharmaceuticals, Inc., dated as of October 12, 2006, and
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amended by letter agreement dated November 27, 2006, and
all amendments, exhibits, attachments, agreements, and
schedules thereto. The Bl Agreement is attached to this Order
and contained in non-public Appendix B.

. “cGMP” means current Good Manufacturing Practice as set
forth in the United States Federal, Food, Drug, and Cosmetic
Act, as amended, and includes all rules and regulations
promulgated by the FDA thereunder.

. “Chattem” means Chattem, Inc., a corporation organized,
existing and doing business under and by virtue of the laws of
the State of Tennessee, with its headquarters address at 1715
West 38th Street, Chattanooga, Tennessee 374009.

. “Chattem Agreement” means the Asset Purchase Agreement
among Johnson & Johnson, Pfizer Inc. and Chattem, Inc.,
dated as of October 5, 2006, and amended by letter agreement
dated November 27, 2006, and all amendments, exhibits,
attachments, agreements, and schedules thereto. The Chattem
Agreement is attached to this Order and contained in non-
public Appendix C.

. “Chattem Supply Agreement” means the Manufacturing and
Supply Agreement among Johnson & Johnson, Pfizer Inc. and
Chattem, Inc., appended to the Chattem Agreement as Exhibit
D., and all amendments, exhibits, attachments, and schedules
thereto.

. “Confidential Business Information” means all information

owned by, or in the possession or control of, Respondents that
is not in the public domain and that is related to the research,
Development, manufacture, marketing, commercialization,
importation, exportation, cost, pricing, supply, sales, sales
support or use of the Divestiture Products; provided however,
that the restrictions contained in this Order regarding the use,
conveyance, provision, or disclosure of “Confidential
Business Information” shall not apply to the following:
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1. information that subsequently falls within the public
domain through no violation of this Order or breach of
confidentiality or non-disclosure agreement with respect to
such information by Respondents;

2. information related to the Balmex Products that
Respondent Pfizer can demonstrate it obtained without the
assistance of Respondent J&J prior to the Acquisition;

3. information related to the Unisom Products, Cortizonel0
Products, and Zantac Products that Respondent J&J can
demonstrate it obtained without the assistance of
Respondent Pfizer prior to the Acquisition;

4. information that is required by Law to be publically
disclosed; or

5. information that does not relate to the Divestiture
Products.

“Cortizone 10 Assets” means all of Respondent Pfizer’s
rights, title and interest in and to all assets related to
Respondent Pfizer’s United States business related to the
Cortizone 10 Products to the extent legally transferable,
including the research, Development, manufacture,
distribution, marketing, and sale of the Cortizone 10 Products
including, without limitation, the following:

1. all Product Intellectual Property related to the Cortizone
10 Products including, but not limited to, the Cortizone
10® and Cortizone 5® Product Trademarks, or any
variations or derivatives of such Product Trademarks;
provided, however, that Respondents may receive a
transitional license back for a limited period of time (as is
approved by the Commission in the Remedial Agreements
related to the Cortizone 10 Products) to these Product
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Trademarks for the purposes of winding up the use of such
Product Trademarks in Respondents’ businesses
associated with such Product Trademarks;

a non-exclusive, perpetual, transferable, fully paid-up and
royalty-free license(s) to all Retained Product Licensed
Intellectual Property related to the Cortizone 10 Products
to use, make, distribute, offer for sale, promote, advertise,
sell, import, or have used, made, distributed, offered for
sale, promoted, advertised, sold, or imported, the
Cortizone 10 Products or any line extensions thereof
anywhere in the United States;

all Product Manufacturing Technology related to the
Cortizone 10 Products;

all Product Marketing Materials related to the Cortizone
10 Products;

all Website(s) related to the Cortizone 10 Products;

all Product Assumed Contracts to the extent related to the
Cortizone 10 Products (copies to be provided to the
Acquirer on or before the Divestiture Date);

all books, records, and files related to the Cortizone 10
Products;

a list of all customers and/or targeted customers for the
Cortizone 10 Products and the pricing and promotions
and/or planned or proposed pricing and promotions of the
Cortizone 10 Products for such customers;

all inventory in existence as of the Divestiture Date
including, but not limited to, raw materials, packaging
materials, work-in-process and finished goods related to
the Cortizone 10 Products;
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all unfilled customer orders for finished goods as of the
Divestiture Date related to the Cortizone 10 Products (a
list of such orders is to be provided to the Acquirer within
two (2) days after the Divestiture Date); and

the Cortizone 10 Manufacturing Equipment;

Provided, however, that in cases in which documents or
other materials included in the Cortizone 10 Assets
contain information (1) that relates both to the Cortizone
10 Products and to Retained Products or other businesses
of Respondents and cannot be segregated in a manner that
preserves the usefulness of the information as it relates to
the Cortizone 10 Products or (2) for which Respondents
have a legal obligation to retain the original copies,
Respondents shall be required to provide only copies or
relevant excerpts of the documents and materials
containing this information. In instances where such
copies are provided to the Acquirer, Respondents shall
provide the Acquirer access to original documents under
circumstances where copies of documents are insufficient
for evidentiary or regulatory purposes. The purpose of this
proviso is to ensure that Respondents provide the Acquirer
with the above-described information without requiring
Respondents to completely divest itself of information
that, in content, also relates to Retained Products and
businesses other than the Cortizone 10 Products;

Provided further, however, that with respect to any
contract or agreement included in the Cortizone 10 Assets
that relates both to the Cortizone 10 Assets and to any of
Respondents’ Retained Products or businesses not
divested pursuant to this Order, Respondents shall assign
the Acquirer all such rights under the contract or
agreement as are related to the Cortizone 10 Products, but
concurrently may retain its rights under such contract or
agreement for the purposes of the Retained Products and
businesses not divested pursuant to this Order;
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Provided further, however, that the assets described in
Paragraphs 1.T.6, I1.T.9, and L.T.11 shall be at the
Acquirer’s option if the Commission approves a divesti-
ture that excludes such assets.

“Cortizone 10 Employees” means persons listed in non-public
Appendix E to this Order.

“Cortizone 10 Manufacturing Equipment” means all
manufacturing and other equipment, located at any facility,
that:

1. is owned by Respondent Pfizer; and

2. was used, within the one (1) year period immediately prior
to the Acquisition and/or within the one (1) year period
immediately prior to the Divestiture Date, in the research,
Development, manufacture, or packaging of the Cortizone
10 Products.

. “Cortizone 10 Products” means all Products Developed, in

Development, manufactured, distributed, marketed or sold in
the United States by Respondent Pfizer prior to the
Acquisition that were marketed or sold or to be marketed or
sold in the United States as OTC hydrocortisone anti-itch
products using the Cortizone 10® or Cortizone 5° Product
Trademarks, or any variations or derivatives of such Product
Trademarks, including, but not limited to, Cortizone 10®
Quickshot Anti-ltch Spray, Cortizone 10® Creme, Cortizone
10® External Anal ltch Relief Creme, Cortizone 10°
Ointment, Cortizone 10® Plus Maximum Strength Creme with
10 Moisturizers, and Cortizone 5° Qintment.

“Designee” means any entity other than Respondents that will
manufacture a Divestiture Product for an Acquirer.
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“Development” means formulation, design (including
packaging design), process development, manufacturing scale-
up, development-stage manufacturing, quality
assurance/quality control development, Product approval and
registration. “Develop” means to engage in Development.

“Direct Cost” means a cost not to exceed the cost of direct
labor and direct material used to provide the relevant
assistance or service; provided, however, Direct Cost to the
Acquirer for its use of any of the Respondents’ employees
shall not exceed the average hourly wage rate for such
employee.

.“Divestiture Assets” means the Zantac Assets and the Non-

Zantac Assets.

“Divestiture Date” means as to each Divestiture Product the
date on which a Respondent (or a Divestiture Trustee)
consummates a transaction to assign, grant, license, divest,
transfer, deliver or otherwise convey assets related to such
Divestiture Product to an Acquirer pursuant to this Order.

“Divestiture Product Employees” means the Balmex
Employees, the Cortizone 10 Employees, the Unisom
Employees, and the Zantac Employees.

“Divestiture Products” means any or all of the Zantac
Products and the Non-Zantac Products.

EE.“Divestiture Trustee” means the trustee appointed by the

Commission pursuant to Paragraph V. of this Order.

FF. “Domain Name” means the domain names (universal resource

locators) and registrations thereof, issued by any entity or
authority that issues and maintains the domain name regis-
tration; provided, however, Domain Name shall not include
any trademark or service mark rights to such domain names
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other than the rights to the Product Trademarks related to the
Divestiture Products.

“Excluded Assets” means:

1.

The following trademarks, including names and logos:
Pfizer Inc., Pfizer, Pfizer Consumer Healthcare, Warner-
Lambert, Parke-Davis, Pharmacia, Johnson & Johnson,
J&J, Johnson’s, Johnson & Johnson Consumer Com-
panies, Inc., JJCCI, McNeil, McNeil-PPC, Inc., Personal
Products Company, Aveeno, or the names or trade dress of
any other corporations, companies, or brands owned or
sold by Respondents or related logos to the extent used on
or in Respondent J&J’s or Respondent Pfizer’s Retained
Products or businesses not divested pursuant to this Order;

The following websites: www.pfizer.com,
www.pfizerch.com, www.baby.com, www.jnj.com;

Content of Website(s) that is owned by Third Parties and
other Product Intellectual Property not owned by
Respondents that is incorporated in Website(s), such stock
photographs used in the Website(s), except to the extent
that Respondents can convey its rights, if any, therein;

Content of Website(s) that is unrelated to the Divestiture
Products;

Cash or cash equivalents related to the Divestiture Assets;
Accounts receivable related to the Divestiture Assets;
Losses, loss carry-forwards, or rights to receive funds,
credits or loss carry-forwards with respect to any and all

taxes of Respondents that relate to any liability retained by
Respondents;
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Rights, claims, or credits of Respondents relating to any
assets or liability being retained by Respondents;
Real property relating to the Divestiture Assets;

Information management systems used by Respondents;

Insurance policies relating to the Divestiture Assets and all
rights of any nature with respect thereto;

Attorney work product, attorney client communications
and other items protected by the attorney-client privilege;

Documents received from third-parties related to the
divestiture of the Divestiture Assets;

Equipment relating to the distribution of the Divestiture
Assets including, but not limited to, equipment at Pfizer
distribution facilities at Lititz, PA, Elk Grove, IL, and
Reno, NV, and equipment at J&J distribution facilities at
Mechanicsburg, PA, Memphis, TN, and Ontario, CA;

Property and assets located outside of the United States;
Non-finished goods inventory, including raw materials,
packaging materials, and work-in-process not directly
related to the Divestiture Products;

All personnel records; provided, however, that the
foregoing shall not affect obligations of Respondents
under Paragraph I1.M. of this Order; and

Retained Product Licensed Intellectual Property.

“GSK” means GlaxoSmithKline plc, a corporation
headquartered in the United Kingdom, with its principal
United States Consumer Products division headquartered at
1000 GSK Drive, Moon Township, PA 15108.
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Il. “Governmental Entity” means any Federal, state, local or non-
U.S. government, or any court, legislature, governmental
agency, or governmental commission, or any judicial or
regulatory authority of any government.

JJ. “High Volume Retail Account” means any retailer or
distributor whose annual and/or projected aggregate annual
sales in units or in dollars of a Divestiture Product in the
United States on a company-wide level was or is among the
top twenty highest of such sales within the United States on
any of the following dates: 1) the end of the last quarter that
immediately preceded the date of the public announcement of
the proposed Acquisition; 2) the end of the last quarter that
immediately preceded the Acquisition Date; or 3) the end of
the last quarter that immediately preceded the Divestiture Date
for the relevant assets.

KK. “Interim Monitor” means any monitor appointed pursuant to
Paragraph 1V. of this Order or Paragraph Ill. of the related
Order to Maintain Assets.

LL.“Law” means all laws, statutes, rules, regulations, ordinances,
and other pronouncements by any Governmental Entity
having the effect of law.

MM. “Non-Zantac Assets” means the Balmex Assets, the Cortizone
10 Assets, and the Unisom Assets; provided, however, that the
Non-Zantac Assets shall not include the Excluded Assets.

NN. “Non-Zantac Divestiture Agreement” means:
1. The Chattem Agreement; or
2. Any agreement that receives the prior approval of the

Commission between Respondents and an Acquirer for the
divestiture of the Non-Zantac Assets entered into pursuant
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to Paragraph I1.B. of this Order, and any attachments,
agreements, and schedules related thereto.
“Non-Zantac Products” means the Balmex Products, the
Cortizone 10 Products, and the Unisom Products.

“Non-Zantac Supply Agreement” means:
1. the Chattem Supply Agreement; or

2. any agreement that receives the prior approval of the
Commission between Respondents and an Acquirer for the
supply of Non-Zantac Products entered pursuant to
Paragraph 11.C. of this Order, and any attachments,
agreements, and schedules thereto.

“OTC” means, with respect to any Product, an over-the-
counter product that contains an active pharmaceutical
ingredient and is sold without a prescription from a licensed
practitioner.

“Patents” means all United States patents, patent applications,
and statutory invention registrations, in each case existing as
of the Divestiture Date (except where this Order specifies a
different time), and includes all reissues, divisions,
continuations, continuations-in-part, supplementary protection
certificates, extensions and reexaminations thereof, all
inventions disclosed therein, all rights therein provided by
international treaties and conventions, and all rights to obtain
and file for patents and registrations thereto in the United
States, related to any Product of or owned by Respondents as
of the Divestiture Date.

“Person” means any individual, partnership, joint venture,
firm,  corporation, association, trust, unincorporated
organization, joint venture, or other business or governmental
entity, and any subsidiaries, divisions, groups or affiliates
thereof.
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TT.“Product” means a retail consumer good Developed, made,
distributed, marketed or sold by Respondents.

UU. “Product Assumed Contracts” means all of the following
contracts or agreements:

1.

pursuant to which any Third Party purchases, or has the
option to purchase without further negotiation, the
Divestiture Products from the Respondents;

pursuant to which the Respondents purchase any materials
from any Third Party for use in connection with the
manufacture of the Divestiture Products;

relating to any quality control trials involving the
Divestiture Products;

relating to the marketing of the Divestiture Products or
educational matters relating to the Divestiture Products
including, but not limited to, the slotting and/or shelf
spacing assignments of the Divestiture Product with the
High Volume Retail Accounts;

relating to the manufacture of the Divestiture Products;

constituting confidentiality agreements involving the
Divestiture Products;

involving any royalty, licensing, or similar arrangement
involving the Divestiture Products;

pursuant to which any services are provided with respect
to the Divestiture Products or the Divestiture Products
business, including consultation arrangements; and/or

pursuant to which any Third Party collaborates with the
Respondents in the performance of research, Develop-
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ment, marketing or selling of the Divestiture Products or

the Divestiture Products business.
“Product Copyrights” means United States rights to all
original works of authorship of any kind related to the
Divestiture Products and any registrations and applications for
registrations thereof existing as of the Divestiture Date, in-
cluding, but not limited to, the following: all promotional
materials for retailers; all promotional materials for customers;
copyrights in Development data and reports relating to the
research and Development of the Divestiture Products or of
any materials used in the research, Development,
manufacture, marketing or sale of the Divestiture Products,
including all raw data relating to quality trials of the Products,
customer information, promotional and marketing materials,
the Divestiture Products sales forecasting models, Website
content and advertising and display materials; all records
relating to employees who accept employment with the
Acquirer (excluding any personnel records the transfer of
which is prohibited by applicable Law); all records, including
customer lists, sales force call activity reports, vendor lists,
sales data, slotting allowance data, speaker lists, manu-
facturing records, manufacturing processes, and supplier lists;
all data contained in laboratory notebooks relating to the
Divestiture Products.

“Product Employee Information” means the following, as and
to the extent permitted by the Law:

1. a complete and accurate list containing the name of each
relevant employee (including former employees who were
employed by Respondents within ninety (90) days of the
execution date of any Remedial Agreement);

2. with respect to each such employee, the following
information:

a. the date of hire and effective service date;
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b. job title or position held,;

c. a specific description of the employee’s respon-
sibilities related to the relevant Divestiture Product;
provided, however, in lieu of this description,
Respondents may provide the employee’s most recent
performance appraisal;

d. the base salary or current wages;

e. the most recent bonus paid, aggregate annual
compensation for the Respondent’s last fiscal year and
current target or guaranteed bonus, if any;

f. employment status (i.e., active or on leave or
disability; full-time or part-time); and

g. any other material terms and conditions of em-
ployment in regard to such employee that are not
otherwise generally available to similarly situated
employees; and

3. at the Acquirer’s option, copies of all employee benefit
plans and summary plan descriptions (if any) applicable to
the relevant employees.

XX. “Product Intellectual Property” means all of the following
related to a Divestiture Product (other than Retained Product
Licensed Intellectual Property):

1. Patents;
2. Product Copyrights;
3. Product Trademarks, trade names, Product Trade Dress,

trade secrets, know-how, techniques, data, inventions,
practices, methods, and other confidential or proprietary
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technical, business, research, Development and other
information; and

4. rights to obtain and file for patents and registrations
thereof.

YY.“Product Manufacturing Technology” means all technology,
trade secrets, know-how, and proprietary information
(whether patented, patentable or otherwise) related to the
manufacture of (including, at the Acquirer’s option,
information related to all equipment used to manufacture) the
Divestiture Products including, but not limited to all product
specifications, processes, product designs, plans, trade secrets,
ideas, concepts, manufacturing, engineering, and other
manuals, and drawings, standard operating procedures, flow
diagrams, chemical, safety, quality assurance, quality control,
research records, clinical data, compositions, annual product
reviews, regulatory communications, and labeling and all
other information related to the manufacturing process, and
supplier lists.

ZZ .*Product Marketing Materials” means all marketing materials
used anywhere in the United States related to the Divestiture
Products as of the Divestiture Date, including, without
limitation, all advertising materials, training materials, product
data, price lists, mailing lists, sales materials (e.g., detailing
reports; vendor lists; sales data), marketing information, (e.g.,
competitor information; research data; market intelligence
reports; statistical programs (if any) used for marketing and
sales research; customer information, including customer sales
information; sales forecasting models; educational materials;
Website content and advertising and display materials;
speaker lists), promotional and marketing materials, artwork
for the production of packaging components, television
masters and other similar materials related to the Divestiture
Products.
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“Product Trade Dress” means the current trade dress of the
Product, including but not limited to, Product packaging, and
the lettering of the Product trade name or brand name.
“Product Trademarks” means all United States proprietary
names or designations, trademarks, service marks, trade
names, and brand names, including registrations and
applications for registration therefor (and all renewals,
modifications, and extensions thereof) and all common law
rights, and the goodwill symbolized thereby and associated
therewith, for the Products.

“Releasee(s)” means the Acquirer of the Divestiture Assets or
any entity controlled by or under common control with such
Acquirer, or any licensees, sub-licensees, manufacturers,
suppliers, distributors, and customers of such Acquirer, of
such Acquirer-affiliated entities.

“Remedial Agreement” means:

1. Any agreement related to the Zantac Assets entered into
pursuant to Paragraph I1.A. of this Order;

2. Any agreement related to the Non-Zantac Assets entered
into pursuant to Paragraphs 11.B. and I1.C. of this Order;
and

3. Any agreement entered into by a Divestiture Trustee
pursuant to Paragraph V. of this Order.

“Respondents” means J&J and Pfizer, individually and
collectively.

“Retained Product” means any Product other than a
Divestiture Product.

“Retained Product Licensed Intellectual Property” means the
following:
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1. Balmex Patent Applications; provided, however,

Respondents may not use the Balmex Patent Applications
for OTC diaper rash treatment Retained Products;

Zantac Patents; provided, however, Respondents may not
use the Zantac Patents for OTC histamine H2-receptor
antagonists Retained Products;

Patents that are related to a Divestiture Product that
Respondents can demonstrate have been routinely used,
prior to the Acquisition Date, by either Respondent J&J or
Respondent Pfizer (as applicable) for a Retained Product:
1) that has been marketed or sold on an extensive basis by
the relevant Respondent within the two-year period
immediately preceding the Acquisition; or 2) for which,
prior to the announcement of the Acquisition, there was an
approved brand or marketing plan to market or sell such a
Retained Product on an extensive basis by the
Respondents; and

trade secrets, know-how, techniques, data, inventions,
practices, methods, and other confidential or proprietary
technical, business, research, Development, and other
information, and all rights in any jurisdiction to limit the
use or disclosure thereof, that are related to a Divestiture
Product and that Respondents can demonstrate have been
routinely used, prior to the Acquisition Date, by either
Respondent J&J or Respondent Pfizer (as applicable) for
Retained Products that: 1) have been marketed or sold on a
extensive basis by the relevant Respondent within the two-
year period immediately preceding the Acquisition; or 2)
for which, prior to the announcement of the Acquisition,
there was an approved brand or marketing plan to market
or sell such a Retained Product on an extensive basis by
the Respondents;
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Provided however, that, in cases where the aggregate retail
sales in dollars within the two-year period immediately
preceding the Acquisition of the Retained Products col-
lectively are less than the aggregate retail sales in dollars
within the same period of the Divestiture Products col-
lectively, the above-described intellectual property shall be
considered, at the Acquirer’s option, Product Intellectual
Property and, thereby, subject to assignment to the
Acquirer;

Provided further, however, that in such cases,
Respondents may take a license back from the Acquirer
for such intellectual property for use in connection with
the Retained Products.

HHH. “Third Party(ies)” means any private entity other than the

following: (1) the Respondents; or (2) an Acquirer.

“Unisom Assets” means all of Respondent Pfizer’s rights, title
and interest in and to all assets related to Respondent Pfizer’s
United States business related to the Unisom Products to the
extent legally transferable, including the research,
Development, manufacture, distribution, marketing, and sale
of the Unisom Products including, without limitation, the
following:

1. all Product Intellectual Property related to the Unisom
Products including, but not limited to, the “Bendy Girl”
character, and the Unisom®, SleepGels® and SleepTabs’
Product Trademarks, or any variations or derivatives of
such Product Trademarks; provided, however, that
Respondents may receive a transitional license back for a
limited period of time (as is approved by the Commission
in the Remedial Agreements related to the Unisom
Products) to these Product Trademarks for the purposes of
winding up the use of such Product Trademarks in
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Respondents’ businesses associated with such Product
Trademarks;

a non-exclusive, perpetual, transferable, fully paid-up and
royalty-free license(s) to all Retained Product Licensed
Intellectual Property related to the Unisom Products to
use, make, distribute, offer for sale, promote, advertise,
sell, import, or have used, made, distributed, offered for
sale, promoted, advertised, sold, or imported, the Unisom
Products or any line extension thereof anywhere in the
United States;

all Product Manufacturing Technology related to the
Unisom Products;

all Product Marketing Materials related to the Unisom
Products;

all Website(s) related to the Unisom Products;

all Product Assumed Contracts to the extent related to the
Unisom Products (copies to be provided to the Acquirer on
or before the Divestiture Date);

all books, records, and files related to the Unisom
Products;

a list of all customers and/or targeted customers for the
Unisom Products and the pricing and promotions and/or
planned or proposed pricing and promotions of the
Unisom Products for such customers;

all inventory in existence as of the Divestiture Date
including, but not limited to, raw materials, packaging
materials, work-in-process and finished goods related to
the Unisom Products;
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all unfilled customer orders for finished goods as of the
Divestiture Date related to the Unisom Products (“ list of
such orders is to be provided to the Acquirer within two
(2) days after the Divestiture Date); and

the Unisom Manufacturing Equipment.

Provided, however, that in cases in which documents or
other materials included in the Unisom Assets contain
information (1) that relates both to the Unisom Products
and to Retained Products or other businesses of
Respondents and cannot be segregated in a manner that
preserves the usefulness of the information as it relates to
the Unisom Products or (2) for which Respondents have a
legal obligation to retain the original copies, Respondents
shall be required to provide only copies or relevant
excerpts of the documents and materials containing this
information. In instances where such copies are provided
to the Acquirer, Respondents shall provide the Acquirer
access to original documents under circumstances where
copies of documents are insufficient for evidentiary or
regulatory purposes. The purpose of this proviso is to
ensure that Respondents provide the Acquirer with the
above-described information without requiring
Respondents to completely divest itself of information
that, in content, also relates to Retained Products and
businesses other than the Unisom Products;

Provided further, however, that with respect to any
contract or agreement included in the Unisom Assets that
relates both to the Unisom Assets and to any of
Respondents’ Retained Products or businesses not
divested pursuant to this Order, Respondents shall assign
the Acquirer all such rights under the contract or
agreement as are related to the Unisom Products, but
concurrently may retain its rights under such contract or
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agreement for the purposes of the Retained Products and
businesses not divested pursuant to this Order;

Provided further, however, that the assets described in
Paragraphs L.111.6, L.111.9, and LIII.11 shall be at the
Acquirer’s option if the Commission approves a divesti-
ture that excludes such assets.

JJJ.“Unisom Employees” means the persons listed in non-public

KKK.

LLL.

MMM.

Appendix F to this Order.
“Unisom Manufacturing Equipment” means all manufacturing
and other equipment, located at any facility, that:

1. is owned by Respondent Pfizer; and

2. was used, within the one (1) year period immediately prior
to the Acquisition and/or within the one (1) year period
immediately prior to the Divestiture Date, in the research,
Development, manufacture, or packaging of the Unisom
Products.

“Unisom Products” means all Products Developed, in
Development, manufactured, distributed, marketed or sold in
the United States by Respondent Pfizer prior to the
Acquisition that were marketed or sold or to be marketed or
sold in the United States as OTC nighttime sleep-aid Products
using the Unisom® Product Trademark, or any variations or
derivatives of such Product Trademark, including, but not
limited to, Unisom® SleepGels® Gelcaps and Unisom®
SleepTabs® Tablets.

“Website(s)” means the content of the Websites located at the
Domain Names, and all copyrights in such Websites, to the
extent owned by Respondents; provided, however, Website
shall not include the following: (1) content owned by Third
Parties and other Product Intellectual Property not owned by
Respondents that are incorporated in such Website, such as
stock photographs used in the Website, except to the extent
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that Respondents can convey its rights, if any, therein; or (2)
content unrelated to the Divestiture Products.

“Zantac Assets” means all of Respondent Pfizer’s rights, title
and interest in and to all assets related to Respondent Pfizer’s
United States business related to the Zantac Products to the
extent legally transferable, including the research, Develop-
ment, manufacture, distribution, marketing, and sale of the
Zantac Products including, without limitation, the following:
1. all Product Intellectual Property related to the Zantac
Products including, but not limited to, the Zantac®, Zantac
150®, and Zantac 75° Product Trademarks, or any
variations or derivatives of such Product Trademarks;
provided, however, that Respondents may receive a
transitional license back for a limited period of time (as is
approved by the Commission in the Remedial Agreements
related to the Zantac Products) to these Product
Trademarks for the purposes of winding up the use of such
Product Trademarks in Respondents’  businesses
associated with such Product Trademarks;

2. a non-exclusive, perpetual, transferable, fully paid-up and
royalty-free license(s) to all Retained Product Licensed
Intellectual Property related to the Zantac Products to use,
make, distribute, offer for sale, promote, advertise, sell,
import, or have used, made, distributed, offered for sale,
promoted, advertised, sold, or imported, the Zantac
Products or any line extension thereof anywhere in the
United States; provided, however, Respondents shall also
grant an exclusive (even as to Respondents), perpetual,
fully paid-up and royalty-free license(s) with rights to
sublicense to the Zantac Patents to use, make, distribute,
offer for sale, promote, advertise, sell, import, or have
used, made, distributed, offered for sale, promoted,
advertised, sold, or imported, the Zantac Products or any
line extensions thereof in the field of OTC histamine H2-
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receptor antagonists products anywhere in the United
States;

all Product Manufacturing Technology related to the
Zantac Products;

all Product Marketing Materials related to the Zantac
Products;

all Website(s) related to the Zantac Products;

all Product Assumed Contracts to the extent related to the
Zantac Products (copies to be provided to the Acquirer on
or before the Divestiture Date);

all books, records, and files related to the Zantac Products;

a list of all customers and/or targeted customers for the
Zantac Products and the pricing and promotions and/or
planned or proposed pricing and promotions of the Zantac
Products for such customers;

all inventory in existence as of the Divestiture Date
including, but not limited to, raw materials, packaging
materials, work-in-process and finished goods related to
the Zantac Products;

all unfilled customer orders for finished goods as of the
Divestiture Date related to the Zantac Products (a list of
such orders is to be provided to the Acquirer within two
(2) days after the Divestiture Date); and

the Zantac Manufacturing Equipment.

Provided, however, that in cases in which documents or
other materials included in the Zantac Assets contain
information (1) that relates both to the Zantac Products
and to Retained Products or other businesses of
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Respondents and cannot be segregated in a manner that
preserves the usefulness of the information as it relates to
the Zantac Products; or (2) for which Respondents has a
legal obligation to retain the original copies, Respondents
shall be required to provide only copies or relevant
excerpts of the documents and materials containing this
information. In instances where such copies are provided
to the Acquirer, Respondents shall provide the Acquirer
access to original documents under circumstances where
copies of documents are insufficient for evidentiary or
regulatory purposes. The purpose of this proviso is to
ensure that Respondents provides the Acquirer with the
above-described information without requiring Respond-
ents to completely divest itself of information that, in
content, also relates to Retained Products and businesses
other than the Zantac Products;

Provided further, however, that with respect to any
contract or agreement included in the Zantac Assets that
relates both to the Zantac Assets and to any of
Respondents’ Retained Products or businesses not
divested pursuant to this Order, Respondents shall assign
the Acquirer all such rights under the contract or
agreement as are related to the Zantac Products, but
concurrently may retain its rights under such contract or
agreement for the purposes of the Retained Products and
businesses not divested pursuant to this Order;

Provided further, however, that the assets described in
Paragraphs I.NNN.6, I.NNN.9, and 1.NNN.11 shall be at
the Acquirer’s option if the Commission approves a
divestiture that excludes such assets.; and

Provided further, however, that Zantac Assets shall not
include the Excluded Assets.

0OO0O0. “Zantac Divestiture Agreement” means:
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1. The BI Agreement; or

2. Any agreement that receives the prior approval of the
Commission between Respondents and an Acquirer for the
divestiture of the Zantac Assets entered into pursuant to
Paragraph Il.A. of this Order, and any attachments, agree-
ments, and schedules related thereto.

PPP. “Zantac Employees” means the persons listed in non-public

Appendix G to this Order.

QQQ. “Zantac Marketing Employees” means all salaried

RRR.

management level employees of Respondent Pfizer who
directly have participated (irrespective of portion of working
time involved, unless such participation was a part of a broad
executive management portfolio, or of oversight of legal,
accounting, tax or financial compliance) in the formulation of
brand marketing or sales strategies, including pricing,
discount, allowance, promotion, and advertising strategies
relating to the Zantac Products in the United States within the
eighteen (18) month period immediately prior to the
Divestiture Date. These employees include, without limitation,
employees involved in brand management, sales training, and
market research, and the Zantac Employees.

“Zantac Manufacturing Equipment” means all manufacturing
and other equipment, located at any facility, that:

1. is owned by Respondent Pfizer; and

2. was used, within the one (1) year period immediately prior
to the Acquisition and/or within the one (1) year period
immediately prior to the Divestiture Date, in the research,
Development, manufacture, or packaging of the Zantac
Products.
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“Zantac Patents” means:
1. U.S. Patent 5,098,715 (Flavor film-coated tablets); and
2. Any patent applications and patents issuing from Attorney

Docket Number, PC 33462 (Dual-layer film-coated solid
dosage form).

TTT.“Zantac Products” means all Products Developed, in

UuUuU.

Development, manufactured, distributed, marketed or sold in
the United States by Respondent Pfizer prior to the
Acquisition that were marketed or sold or to be marketed or
sold as in the United States OTC histamine H2-receptor
antagonists Products using the Product Trademarks Zantac®,
Zantac 150®, and Zantac 75%, or any variations or derivatives
of such Product Trademark including, but not limited to,
Maximum Strength Zantac 150® Acid Reducer, and Zantac
75° Acid Reducer.

“Zantac Research and Development Employees” means all
salaried employees of Respondent Pfizer who directly have
participated (irrespective of the portion of working time
involved, unless such participation was a part of a broad
executive management portfolio, or of oversight of legal,
accounting, tax or financial compliance) in the research,
Development, or quality control approval process for the
Zantac Products within the eighteen (18) month period
immediately prior to the Divestiture Date.

Not later than fifteen (15) days after the Acquisition Date or
January 2, 2007, whichever is later, Respondents shall divest
the Zantac Assets, absolutely and in good faith, to Bl pursuant
to and in accordance with the Zantac Divestiture Agreement
(which agreement shall not vary or contradict, or be construed
to vary or contradict, the terms of this Order, it being
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understood that nothing in this Order shall be construed to
reduce any rights or benefits of Bl or to reduce any obligations
of the Respondents under such agreement);

Provided, however, that if Respondents have divested the
Zantac Assets to Bl prior to the date this Order becomes final,
and if, at the time the Commission determines to make this
Order final, the Commission notifies Respondents that Bl is
not an acceptable purchaser of the Zantac Assets, then
Respondents shall immediately rescind the transaction with Bl
and shall divest the Zantac Assets within one hundred eighty
(180) days from the date the Order becomes final, absolutely
and in good faith, at no minimum price, to an Acquirer and
only in a manner that receives the prior approval of the
Commission;

Provided further, however, that if the Respondents have
divested the Zantac Assets to BI prior to the date this Order
becomes final, and if, at the time the Commission determines
to make this Order final, the Commission notifies the
Respondents that the manner in which the divestiture was
accomplished is not acceptable, the Commission may direct
the Respondents, or appoint a Divestiture Trustee, to effect
such modifications to the manner of divestiture of the Zantac
Assets to BI (including, but not limited to, entering into
additional agreements or arrangements) as the Commission
may determine are necessary to satisfy the requirements of
this Order;

Provided further, however, that Respondents may not modify
or amend the Zantac Divestiture Agreement without receiving
the prior approval of the Commission.

. Not later than fifteen (15) days after the Acquisition Date or
January 2, 2007, whichever is later, Respondents shall divest
the Non-Zantac Assets, absolutely and in good faith, to
Chattem pursuant to and in accordance with the Non-Zantac
Assets Divestiture Agreement (which agreement shall not vary



42

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 143

Decision and Order

or contradict, or be construed to vary or contradict, the terms
of this Order, it being understood that nothing in this Order
shall be construed to reduce any rights or benefits of Chattem
or to reduce any obligations of the Respondents under such
agreement);

Provided, however, that if Respondents have divested the
Non-Zantac Assets to Chattem prior to the date this Order
becomes final, and if, at the time the Commission determines
to make this Order final, the Commission notifies
Respondents that Chattem is not an acceptable purchaser of
the Non-Zantac Assets, then Respondents shall immediately
rescind the transaction with Chattem and shall divest the Non-
Zantac Assets within one hundred eighty (180) days from the
date the Order becomes final, absolutely and in good faith, at
no minimum price, to an Acquirer and only in a manner that
receives the prior approval of the Commission;

Provided further, however, that if the Respondents have
divested the Non-Zantac Assets to Chattem prior to the date
this Order becomes final, and if, at the time the Commission
determines to make this Order final, the Commission notifies
the Respondents that the manner in which the divestiture was
accomplished is not acceptable, the Commission may direct
the Respondents, or appoint a Divestiture Trustee, to effect
such modifications to the manner of divestiture of the Non-
Zantac Assets to Chattem (including, but not limited to,
entering into additional agreements or arrangements) as the
Commission may determine are necessary to satisfy the
requirements of this Order;

Provided further, however, that Respondents may not modify
or amend the Non-Zantac Divestiture Agreement without
receiving the prior approval of the Commission.

Not later than fifteen (15) days after the Acquisition Date or
January 2, 2007, whichever is later, Respondents shall enter
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into a Non-Zantac Supply Agreement with the Acquirer for
the supply of Non-Zantac Products for a period of eighteen
(18) months to allow the Acquirer, or a Third Party affiliated
with the Acquirer, to obtain all the relevant Agency approvals
necessary to manufacture in commercial quantities, and in a
manner consistent with cGMP, the Non-Zantac Products
independently of Respondents.

Provided, however, that Respondents shall supply the
Acquirer with Unisom Products sold and marketed under the
Unisom SleepTabs® Trademark for a period of thirty (30)
months after the Divestiture Date (“Unisom SleepTab Supply
Period”);

Provided further, however, that if the Acquirer, using
commercially reasonable efforts as determined by the Interim
Monitor and in consultation with Commission staff, has not
received the relevant Agency approvals necessary to manu-
facture (or to have a Third Party manufacture) in commercial
guantities, and in a manner consistent with cGMP, the Unisom
Products sold and marketed under the Unisom SleepTabs®
Trademark by the end of the Unisom SleepTab Supply Period,
then Respondents shall extend the Unisom SleepTab Supply
Period for an additional six (6) months

Provided further, howeveR, Respondents may not modify or
amend the Non-Zantac Supply Agreement without receiving
the prior approval of the Commission.

. In the event that Respondents divest the Non-Zantac Assets to
an Acquirer other than Chattem, the Non-Zantac Supply
Agreement shall require Respondents to:

1. deliver, in a timely manner and under reasonable terms
and conditions, a supply of Non-Zantac Products;

2. represent and warrant to the Acquirer that Respondents
shall hold harmless and indemnify the Acquirer for any
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liabilities or loss of profits resulting from the failure by
Respondents to deliver the Non-Zantac Products in a
timely manner as required by the Non-Zantac Supply
Agreement unless Respondents can demonstrate that their
failure was entirely beyond the reasonable control of
Respondents and was in no part the result of negligence or
willful misconduct by Respondents;

represent and warrant to the Acquirer that the Non-Zantac
Products supplied under the Non-Zantac Supply
Agreement meet the Agency-approved specifications. For
the Non-Zantac Products to be marketed or sold in the
United States, Respondents shall agree to indemnify,
defend and hold the Acquirer harmless from any and all
suits, claims, actions, demands, liabilities, expenses or
losses alleged that result from the failure of the Non-
Zantac Products to meet cGMP. This obligation may be
made contingent upon the Acquirer giving Respondents
prompt, adequate notice of such claim and cooperating
fully in the defense of such claim. Provided, however, that
Respondents may reserve the right to control the defense
of any such litigation, including the right to settle the
litigation, so long as such settlement is consistent with
Respondents’ responsibilities to supply the ingredients in
the manner required by this Order; provided further,
however, that this obligation shall not require Respondents
to be liable for any negligent act or omission of the
Acquirer or for any representations and warranties,
express or implied, made by the Acquirer that exceed the
representations and warranties made by Respondents to
the Acquirer;

make available to the Acquirer and the Interim Monitor all
records that relate to the manufacture of the Non-Zantac
Products that are generated or created after the Divestiture
Date;
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5. include in the Non-Zantac Supply Agreement a
representation from the Acquirer that such Acquirer shall
use commercially reasonable efforts to secure the FDA
approvals necessary to manufacture, or to have manu-
factured by a Third Party, in commercial quantities, the
Non-Zantac Products and to do so independently of
Respondents as soon as reasonably practicable; and

6. not seek, pursuant to any dispute resolution mechanism
incorporated in the Non-Zantac Supply Agreement, a
result that would be inconsistent with the terms or the
remedial purposes of this Order.

E. Any Remedial Agreement relating to the Divestiture Assets
shall be deemed incorporated into this Order, and any failure
by Respondents to comply with any term of such Remedial
Agreement as it relates to the Divestiture Assets shall
constitute a failure to comply with this Order. Respondents
shall include in each Remedial Agreement related to the
Divestiture Products a specific reference to this Order, and the
remedial purposes thereof.

F. Prior to the Divestiture Date, Respondents shall secure all
assignments, consents, and waivers from all Third Parties,
including rights of approval and rights of first refusal, from all
private and Governmental Entities including, but not limited
to, GSK’s approval for the divestiture of the Zantac Assets,
that are necessary:

1. for the divestiture of the Divestiture Assets; or

2. for the continued research, Development, manufacture,
sale, marketing or distribution of the Divestiture Products;

Provided, however, Respondents may satisfy the
requirements of this Paragraph I1.F. by certifying that the
relevant Acquirer has executed all such agreements
directly with each of the relevant Third Parties;
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Provided further, however, that in the event Respondents
are unable to satisfy all conditions necessary to divest any
intangible asset that is a permit, license, or right granted
by any Governmental Entity, Respondents shall provide
such assistance as the relevant Acquirer may reasonably
request in that Acquirer’s efforts to obtain such permit,
license, or right, or to obtain a comparable permit, license,
or right.

G. Respondents shall do the following and, in addition, include in
the Zantac Divestiture Agreement and the Non-Zantac
Divestiture Agreement the provisions to the following effect:

1. upon reasonable notice and request from the relevant
Acquirer to the Respondents, Respondents shall provide in
a timely manner at no greater than Direct Cost the
following assistance or consultation related to the
Divestiture Products:

a. assistance and advice to enable that Acquirer (or the
Designee of that Acquirer) to obtain all necessary
permits and approvals from any Agency or Govern-
mental Entity to manufacture and sell the relevant
Divestiture Products;

b. assistance to that Acquirer (or the Designee of that
Acquirer) to manufacture the relevant Divestiture
Products in substantially the same manner and quality
employed or achieved by or on behalf of Respondents;
and

c. consultation with knowledgeable employees of
Respondents and training, at the request of that
Acquirer and at a facility chosen by that Acquirer
sufficient to satisfy management of that Acquirer that
its personnel (or the Designee’s personnel) are
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adequately trained in the manufacture of the relevant
Divestiture Products;

2. upon reasonable notice and request from the relevant
Acquirer to Respondents, Respondents shall provide, in a
timely manner, at no greater than Direct Cost, assistance
of knowledgeable employees of the Respondents to assist
that Acquirer to defend against, respond to, or otherwise
participate in any litigation related to the Product
Intellectual Property;

3. Respondents shall covenant to the relevant Acquirer that
Respondents shall:

a. not join, file, prosecute or maintain any suit, in law or
equity, against the Acquirer under Patents that are
owned or licensed by Respondents as of the
Acquisition Date, if such suit would have the potential
to interfere with that Acquirer’s freedom to practice in
the research, Development, manufacture, use, import,
distribution, or sale of the relevant Divestiture
Products; provided, however, that Respondents may
receive a covenant from that Acquirer not to assert any
Patent related to the Divestiture Products that is
assigned to that Acquirer from the Respondents
pursuant to this Order against the Respondents for
Respondents’ infringement of such Patent in
connection with those Products marketed or sold by
Respondents prior to the Acquisition Date;

b. not use any Confidential Business Information related
to the Divestiture Products obtained by Respondents
from any person who was an employee of
(1) Respondent Pfizer if such employee was involved
with the Zantac Assets, Cortizone 10 Assets, or the
Unisom Assets, or (2) Respondent J&J if such
employee was involved with the Balmex Assets,
within the two (2) year period immediately prior to the
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Acquisition in any suit against that Acquirer under
Patents that are owned or licensed by Respondents as
of the Acquisition Date, if such suit would have the
potential to interfere with that Acquirer’s freedom to
practice in the research, Development, manufacture,
use, import, distribution or sale of the relevant
Divestiture Products acquired by that Acquirer;
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Respondents shall covenant to the relevant Acquirer that:
(1) as a condition of any assignment, transfer or license to
a Third Party of the Patents, as described in Paragraph
11.G.3.a., the Third Party shall agree to provide a covenant
whereby the Third Party covenants not to sue the
Releasees under such Patents, if the suit would have the
potential to interfere with that Acquirer’s freedom to
practice in the research, Development, manufacture, use,
import, distribution, or sale of the relevant Divestiture
Products; and (2) with respect to any Third Party rights
licensed to Respondents as of or after the Acquisition
Date, and as to which Respondents do not control the right
of prosecution of any legal action, Respondents shall not
actively induce, assist, or participate in any legal action or
proceeding relating to the relevant Divestiture Products
against the Releasees, unless required by Law or contract
(such contract not to be solicited or entered into for the
purpose of circumventing any of the requirements of this
Order).

H. As related to the Divestiture Products, Respondents shall:

1.

submit and deliver to the relevant Acquirer, at
Respondents’ expense, in good faith and as soon as prac-
ticable, in a manner that ensures its completeness and
accuracy, all Confidential Business Information;

provide the relevant Acquirer and the Interim Monitor
with access to all Confidential Business Information and
to employees who possess or are able to locate or identify
the books, records, and files that contain Confidential
Business Information pending complete delivery of all the
Confidential Business Information;
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3. not use, directly or indirectly, any Confidential Business
Information related to the research, Development,
manufacturing, marketing, or sale of the Divestiture Prod-
ucts other than to comply with the requirements of this
Order;

4. not disclose or convey any Confidential Business
Information, directly or indirectly, to any person except
the relevant Acquirer; and

5. not provide, disclose or otherwise make available, directly
or indirectly, any Confidential Business Information
related to the marketing or sales of the:

a. Balmex Products to Respondents’ employees
associated with Respondents’ retained OTC diaper
rash treatment business;

b. Unisom Products to Respondents’ employees
associated with Respondents’ retained OTC nighttime
sleep-aids business;

c. Cortizone 10 Products to Respondents’ employees
associated with Respondents’ retained OTC hydro-
cortisone anti-itch products business; and

d. Zantac Products to Respondents’ employees associated
with Respondents’ OTC histamine H2-receptor
antagonists products business.

Not later than thirty (30) days after the Acquisition Date,
Respondents shall provide written notification of the
restrictions on the use of the Confidential Business
Information by Respondents’ personnel to all of Respondents’
employees who:
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Are, or were, directly involved in the research,
Development, manufacturing, distribution, sale or
marketing of the Divestiture Products;

Are directly involved in the research, Development,
manufacturing, distribution, sale or marketing of
Respondents’ Retained Products related to OTC diaper
rash treatments, OTC nighttime sleep-aids, OTC
hydrocortisone anti-itch products, or OTC histamine H2-
receptor antagonists products; and/or

May have Confidential Business Information;

Provided, however, Respondents shall give such
notification by e-mail with return receipt requested or
similar transmission, and keep a file of such receipts for
one (1) year after the relevant Divestiture Date.
Respondents shall maintain complete records of all such
agreements at Respondents’ corporate headquarters, and
provide an officer’s certification to the Commission
stating that such acknowledgment program has been
implemented and is being complied with. Respondents
shall provide the relevant Acquirer with copies of all
certifications, notifications and reminders sent to
Respondents’ personnel relating to the Divestiture
Products.

Respondents shall prohibit any former Zantac Marketing
Employees and former Zantac Research and Development
Employees from participating in the sales, marketing, or
research and Development of Respondents’ OTC histamine
H2-receptor antagonists Retained Products for a period of two
(2) years after the Divestiture Date.

Respondents shall not enforce any agreement against a Third
Party or an Acquirer to the extent that such agreement may
limit or otherwise impair the ability of that Acquirer to acquire
the Product Manufacturing Technology related to the relevant
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Divestiture Products or related equipment from the Third
Party. Such agreements include, but are not limited to,
agreements with respect to the disclosure of Confidential
Business Information related to such Product Manufacturing
Technology.

Not later than ten (10) days after the Divestiture Date,
Respondents shall grant a release to each Third Party that is
subject to an agreement as described in Paragraph I1.K. that
allows the Third Party to provide the relevant Product Manu-
facturing Technology or related equipment to an Acquirer.
Within five (5) days of the execution of each such release,
Respondents shall provide a copy of the release to the
Acquirer.

Respondents shall:

1. for a period of at least six (6) months from the Divestiture
Date (“Divestiture Product Employee Access Period”),
provide the relevant Acquirer of the Divestiture Assets
with the opportunity to enter into employment contracts
with the related Divestiture Products Employees; and

2. provide the relevant Acquirer of the Divestiture Assets
with the Product Employee Information related to the
Divestiture Product Employees not later than the earlier of
the following dates:

a. ten (10) days after notice by staff of the Commission
to the Respondents to provide the Product Employee
Information; or

b. ten (10) days after the Divestiture Date.
Failure by Respondents to provide the Product Employee

Information for any relevant employee within the time
provided herein shall extend the Divestiture Employee
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Access Period with respect to that employee in an amount
equal to the delay.

N. Respondents shall:

1. during the Divestiture Product Employee Access Period,
not interfere with the hiring or employing by the relevant
Acquirer of the Divestiture Assets of Divestiture Product
Employees and remove any impediments within the
control of Respondents that may deter these employees
from accepting employment with such Acquirer,
including, but not limited to, any non-compete or
nondisclosure provisions of employment or other contracts
with Respondents that would affect the ability or incentive
of those individuals to be employed by such Acquirer. In
the case of the Divestiture Product Employees,
Respondents shall waive, for the benefit of the relevant
Acquirer of the Divestiture Assets, any attorney-client
privilege as it pertains to the Divestiture Products. In
addition, Respondents shall not make any counteroffer to
any of the Divestiture Product Employees who receives a
written offer of employment from the relevant Acquirer of
Divestiture Assets;

Provided, however, that this Paragraph 11.N.1 shall not
prohibit the Respondents from making offers of
employment to or employing any Divestiture Product
Employees during the Divestiture Product Employee
Access Period where the relevant Acquirer of the
Divestiture Assets has notified the Respondents in writing
that it does not intend to make an offer of employment to
that employee;

Provided further, however, that if the Respondents notify
the relevant Acquirer of the Divestiture Assets in writing
of their desire to make an offer of employment to a
particular Divestiture Product Employee, and that
Acquirer does not make an offer of employment to such
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employee within twenty (20) days of the date that
Acquirer receives such notice, the Respondents may make
an offer of employment to that employee;

until the Divestiture Date, provide all Divestiture Product
Employees with reasonable financial incentives to
continue in their positions and to market and promote the
Divestiture Products consistent with past practices and/or
as may be necessary to preserve the marketability,
viability and competitiveness of the Divestiture Products
and to ensure successful execution of the pre-Acquisition
marketing plans related to the Divestiture Products. Such
incentives shall include a continuation of all employee
compensation and benefits offered by Respondents until
the Divestiture Date for the divestiture of the Divestiture
Assets has occurred, including regularly scheduled raises,
bonuses, and vesting of pension benefits (as permitted by
Law);

Provided, however, that nothing in this Order requires or
shall be construed to require the Respondents to terminate
the employment of any employee or prevent Respondents
from continuing the employment of Divestiture Product
Employees (other than those conditions contained in this
Order) in connection with the Acquisition; and

3. for a period of one (1) year from the Divestiture Date, not:

a. directly or indirectly, solicit or otherwise attempt to
induce any employee of an Acquirer with any amount
of responsibility related to the Divestiture Products
(“Acquirer Employee”) to terminate his or her
employment relationship with that Acquirer; or

b. hire any Acquirer Employee; provided, however,
Respondents may hire any former Acquirer Employee
whose employment has been terminated by an
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Acquirer or who independently applies for
employment with the Respondents, as long as such
employee was not solicited in violation of the non-
solicitation requirements contained herein;

Provided, however, Respondents may do the following:
(1) advertise for employees in newspapers, trade
publications or other media not targeted specifically at the
Acquirer Employees; or (2) hire an Acquirer Employee
who contacts Respondents on his or her own initiative
without any direct or indirect solicitation or
encouragement from the Respondents.

O. Respondents shall require, as a condition of continued
employment post-divestiture of the Divestiture Assets, that
each Divestiture Product Employee retained by Respondents,
the direct supervisor(s) of any such employee, and any other
employee retained by Respondents and designated by the
Interim Monitor, sign a confidentiality agreement pursuant to
which such employee shall be required to maintain all Con-
fidential Business Information related to the Divestiture
Products strictly confidential, including the nondisclosure of
such information to all other employees, executives, or other
personnel of Respondents (other than as necessary to comply
with the requirements of this Order).

P. Upon reasonable notice and request by the Acquirer,
Respondents shall make available to the relevant Acquirer of
the Divestiture Assets, at no greater than Direct Cost, such
personnel, assistance, and training as that Acquirer might
reasonably need to transfer the Divestiture Assets, and shall
continue providing such personnel, assistance and training, at
the request of such Acquirer until the Divestiture Assets are
completely transferred to such Acquirer or its Designee in a
manner that fully preserves their usefulness.

Q. Pending divestiture of the Divestiture Assets, Respondents
shall take such actions as are necessary to maintain the full
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economic viability and marketability of the business
associated with the Divestiture Assets, to minimize any risk of
loss of competitive potential for such business, and to prevent
the destruction, removal, wasting, deterioration, or impairment
of any of the Divestiture Assets except for ordinary wear and
tear.

Respondents shall not join, file, prosecute or maintain any
suit, in law or equity, against an Acquirer or the Releasee(s)
for the research, Development, manufacture, use, import,
distribution, or sale of the relevant Divestiture Products in
connection with that Acquirer’s research, Development,
manufacture, use, import, distribution, or sale of the related
Divestiture Products under the following:

1. any Patents owned or licensed by Respondents as of the
Acquisition Date that claim the use of the Divestiture
Products;

2. any Patents owned or licensed at any time after the
Acquisition Date by Respondents that claim any aspect of
the research, Development, manufacture, use, import,
distribution, or sale of the Divestiture Products, other than
such Patents that claim inventions conceived by and
reduced to practice after the Acquisition Date.

Respondents shall not join, file, prosecute or maintain any
suit, in law or equity, against an Acquirer for the research,
Development, manufacture, use, import, distribution, or sale
of the relevant Divestiture Products in connection with that
Acquirer’s research, Development, manufacture, use, import,
distribution, or sale of such Divestiture Products using any
Confidential Business Information related to the Divestiture
Products obtained by Respondents from any person who was
an employee of (1) Respondent Pfizer if such employee was
involved with the Zantac Assets, Cortizone 10 Assets, or the
Unisom Assets, or (2) Respondent J&J if such employee was
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involved with the Balmex Assets, within the two (2) year
period immediately prior to the Acquisition.

T. Respondents shall not, in any jurisdiction throughout the
United States (1) use the Product Trademarks related to the
Divestiture Products or any mark confusingly similar to such
Product Trademarks, as a trademark, trade name, or service
mark; (2) attempt to register such Product Trademarks; (3)
attempt to register any mark confusingly similar to such
Product Trademarks; (4) challenge or interfere with the
relevant Acquirer’s use and registration of such Product
Trademarks; or (5) challenge or interfere with the relevant
Acquirer’s efforts to enforce its trademark registrations for
and trademark rights in such Product Trademarks against
Third Parties; provided however, that nothing in this Order
shall preclude Respondents from continuing to use those
trademarks, trade names, or service marks related to the
Retained Products as of the Acquisition Date.

U. The purpose of the divestiture of the Divestiture Assets is to
ensure the continued use of the Divestiture Assets in the same
business, independent of Respondents, in which the
Divestiture Assets were engaged at the time of the announce-
ment of the Acquisition, and to remedy the lessening of
competition resulting from the Acquisition as alleged in the
Commission’s Complaint.

IT IS FURTHER ORDERED that Respondents shall assure
that, in any instance wherein their counsel (including in-house
counsel under appropriate confidentiality arrangements) either
retain unredacted copies of documents or other materials provided
to the Acquirers or access original documents (under
circumstances where copies of documents are insufficient or
otherwise unavailable) provided to the Acquirers, that
Respondents’ counsel do so only in order to do the following:
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A. comply with any Remedial Agreement, this Order, any Law
(including, without limitation, any requirement to obtain
regulatory licenses or approvals), any data retention require-
ment of any applicable Government Entity, or any taxation
requirements; or

B. defend against, respond to, or otherwise participate in any
litigation, investigation, audit, process, subpoena, or other pro-
ceeding relating to the divestiture or any other aspect of the
Divestiture Products or assets and businesses associated with
those Divestiture Products; provided, however, that
Respondents may disclose such information as necessary for
the purposes set forth in this Paragraph pursuant to an
appropriate confidentiality order, agreement, or arrangement;

Provided, however, that pursuant to this Paragraph III.,
Respondents shall: (1) require those (other than Governmental
Entities) who view such unredacted documents or other mate-
rials to enter into confidentiality agreements with the relevant
Acquirer (but shall not be deemed to have violated this
requirement if that Acquirer withholds such agreement un-
reasonably); (2) inform any Governmental Entities who seek
to view any documents or materials that are retained or
accessed by Respondents of Respondents’ obligation to keep
such information confidential, and give the relevant Acquirer
as much prior notice of complying with such request from the
Governmental Entity as is reasonable in the circumstances,
subject to any requirements of law; and (3) to use their best
efforts to obtain a protective order to protect the
confidentiality of such information during any adjudication.

Provided further, however, that this Paragraph Ill. does not
restrict the use by the Respondents of the documents retained
by Respondents that may contain information about both the
Divestiture Products, as described in the definitions of the
Zantac Assets and Non-Zantac Assets in Paragraph I., and
Respondents’ Retained Products or other businesses.
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V.
IT ISFURTHER ORDERED that:

. David Painter of LECG shall serve as the monitor (“Interim
Monitor”) to assure that Respondents expeditiously comply
with all of their obligations and perform all of their
responsibilities as required by this Order, the Order to
Maintain Assets, and the Remedial Agreements.

. If Mr. Painter fails to serve, or if a new Interim Monitor must
be selected, the Commission shall select the Interim Monitor,
subject to the consent of Respondent J&J, which consent shall
not be unreasonably withheld. If Respondent J&J has not
opposed, in writing, including the reasons for opposing, the
selection of a proposed Interim Monitor within ten (10) days
after notice by the staff of the Commission to Respondent J&J
of the identity of any proposed Interim Monitor, Respondents
shall be deemed to have consented to the selection of the
proposed Interim Monitor.

. Not later than ten (10) days after the appointment of the
Interim Monitor, Respondents shall execute an agreement that,
subject to the prior approval of the Commission, confers on
the Interim Monitor all the rights and powers necessary to
permit the Interim Monitor to monitor Respondents’
compliance with the relevant requirements of the Order in a
manner consistent with the purposes of the Order.

. Respondents shall consent to the following terms and
conditions regarding the powers, duties, authorities, and
responsibilities of the Interim Monitor:

1. The Interim Monitor shall have the power and authority to
monitor Respondents’ compliance with the divestiture and
asset maintenance obligations and related requirements of
the Order, and shall exercise such power and authority and
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carry out the duties and responsibilities of the Interim
Monitor in a manner consistent with the purposes of the
Order and in consultation with the Commission.

The Interim Monitor shall act in a fiduciary capacity for
the benefit of the Commission.

The Interim Monitor shall serve until the later of:

a. the completion by Respondents of the divestiture of all
relevant assets required to be assigned, granted,
licensed, divested, transferred, delivered, or otherwise
conveyed pursuant to this Order in a manner that fully
satisfies the requirements of the Order and notification
by the Acquirer to the Interim Monitor that it is fully
capable of producing the relevant Products acquired
pursuant to a Remedial Agreement independently of
Respondents; or

b. the completion by Respondents of the last obligation
under the Order pertaining to the Interim Monitor’s
service;

Provided, however, that the Commission may extend
or modify this period as may be necessary or
appropriate to accomplish the purposes of the Order.

Subject to any demonstrated legally recognized privilege,
the Interim Monitor shall have full and complete access to
Respondents’ personnel, books, documents, records kept
in the normal course of business, facilities and technical
information, and such other relevant information as the
Interim Monitor may reasonably request, related to
Respondents’ compliance with their obligations under the
Order, including, but not limited to, their obligations
related to the relevant assets. Respondents shall cooperate
with any reasonable request of the Interim Monitor and
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shall take no action to interfere with or impede the Interim
Monitor's ability to monitor Respondents’ compliance
with the Order.

The Interim Monitor shall serve, without bond or other
security, at the expense of Respondent J&J on such
reasonable and customary terms and conditions as the
Commission may set. The Interim Monitor shall have
authority to employ, at the expense of Respondent J&J,
such consultants, accountants, attorneys and other
representatives and assistants as are reasonably necessary
to carry out the Interim Monitor’s duties and
responsibilities.

Respondent J&J shall indemnify the Interim Monitor and
Respondents shall hold the Interim Monitor harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Interim Monitor’s duties, including all
reasonable fees of counsel and other reasonable expenses
incurred in connection with the preparations for, or
defense of, any claim, whether or not resulting in any
liability, except to the extent that such losses, claims,
damages, liabilities, or expenses result from misfeasance,
gross negligence, willful or wanton acts, or bad faith by
the Interim Monitor.

Respondents shall report to the Interim Monitor in
accordance with the requirements of this Order and/or as
otherwise provided in any agreement approved by the
Commission. The Interim Monitor shall evaluate the
reports submitted to the Interim Monitor by Respondents,
and any reports submitted by the Acquirer with respect to
the performance of Respondents’ obligations under the
Order or the Remedial Agreement. Within thirty (30) days
from the date the Interim Monitor receives these reports,
the Interim Monitor shall report in writing to the
Commission concerning performance by Respondents of
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their obligations under the Order.

8. Respondents may require the Interim Monitor and each of
the Interim Monitor’s consultants, accountants, attorneys
and other representatives and assistants to sign a
customary confidentiality agreement; provided, however,
that such agreement shall not restrict the Interim Monitor
from providing any information to the Commission.

The Commission may, among other things, require the Interim
Monitor and each of the Interim Monitor’s consultants,
accountants, attorneys and other representatives and assistants
to sign an appropriate confidentiality agreement related to
Commission materials and information received in connection
with the performance of the Interim Monitor’s duties.

If the Commission determines that the Interim Monitor has
ceased to act or failed to act diligently, the Commission may
appoint a substitute Interim Monitor in the same manner as
provided in this Paragraph.

The Commission may on its own initiative, or at the request of
the Interim Monitor, issue such additional orders or directions
as may be necessary or appropriate to assure compliance with
the requirements of the Order.

The Interim Monitor appointed pursuant to this Order may be
the same person appointed as a Divestiture Trustee pursuant to
the relevant provisions of this Order.

V.
IT ISFURTHER ORDERED that:
If Respondents have not fully complied with their obligations

under Paragraph Il. of this Order, the Commission may
appoint a trustee (“Divestiture Trustee”) to assign, grant,
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license, divest, transfer, deliver, or otherwise convey the
assets required to be assigned, granted, licensed, divested,
transferred, delivered, or otherwise conveyed pursuant to each
of the relevant Paragraphs in a manner that satisfies the
requirements of each such Paragraph. In the event that the
Commission or the Attorney General brings an action
pursuant to § 5(1) of the Federal Trade Commission Act, 15
U.S.C. §8 45(l), or any other statute enforced by the
Commission, Respondents shall consent to the appointment of
a Divestiture Trustee in such action to assign, grant, license,
divest, transfer, deliver, or otherwise convey the relevant
assets. Neither the appointment of a Divestiture Trustee nor a
decision not to appoint a Divestiture Trustee under this
Paragraph shall preclude the Commission or the Attorney
General from seeking civil penalties or any other relief
available to it, including a court-appointed Divestiture
Trustee, pursuant to 8 5(1) of the Federal Trade Commission
Act, or any other statute enforced by the Commission, for any
failure by Respondents to comply with this Order.

. The Commission shall select the Divestiture Trustee, subject
to the consent of Respondent J&J, which consent shall not be
unreasonably withheld. The Divestiture Trustee shall be a
person with experience and expertise in acquisitions and
divestitures. If Respondent J&J has not opposed, in writing,
including the reasons for opposing, the selection of any
proposed Divestiture Trustee within ten (10) days after notice
by the staff of the Commission to Respondent J&J of the
identity of any proposed Divestiture Trustee, Respondents
shall be deemed to have consented to the selection of the
proposed Divestiture Trustee.

. Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondents shall execute a trust
agreement that, subject to the prior approval of the
Commission, transfers to the Divestiture Trustee all rights and
powers necessary to permit the Divestiture Trustee to effect
the divestiture required by this Order.
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D. If a Divestiture Trustee is appointed by the Commission or a
court pursuant to this Paragraph, Respondents shall consent to
the following terms and conditions regarding the Divestiture
Trustee’s powers, duties, authority, and responsibilities:

1. Subject to the prior approval of the Commission, the
Divestiture Trustee shall have the exclusive power and
authority to assign, grant, license, divest, transfer, deliver,
or otherwise convey the assets that are required by this
Order to be assigned, granted, licensed, divested,
transferred, delivered, or otherwise conveyed.

2. The Divestiture Trustee shall have one (1) year after the
date the Commission approves the trust agreement
described herein to accomplish the divestiture, which shall
be subject to the prior approval of the Commission. If,
however, at the end of the one (1) year period, the
Divestiture Trustee has submitted a plan of divestiture or
believes that the divestiture can be achieved within a
reasonable time, the divestiture period may be extended by
the Commission; provided, however, the Commission may
extend the divestiture period only two (2) times.

3. Subject to any demonstrated legally recognized privilege,
the Divestiture Trustee shall have full and complete access
to the personnel, books, records, and facilities related to
the relevant assets that are required to be assigned,
granted, licensed, divested, delivered, or otherwise
conveyed by this Order and to any other relevant
information, as the Divestiture Trustee may request.
Respondents shall Develop such financial or other
information as the Divestiture Trustee may request and
shall cooperate with the Divestiture Trustee. Respondents
shall take no action to interfere with or impede the
Divestiture Trustee’s accomplishment of the divestiture.
Any delays in divestiture caused by Respondents shall
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extend the time for divestiture under this Paragraph in an
amount equal to the delay, as determined by the Com-
mission or, for a court-appointed Divestiture Trustee, by
the court.

The Divestiture Trustee shall use commercially reasonable
efforts to negotiate the most favorable price and terms
available in each contract that is submitted to the Com-
mission, subject to Respondents’ absolute and uncon-
ditional obligation to divest expeditiously and at no mini-
mum price. The divestiture shall be made in the manner
and to an acquirer as required by this Order; provided,
however, if the Divestiture Trustee receives bona fide
offers from more than one acquiring entity, and if the
Commission determines to approve more than one such
acquiring entity, the Divestiture Trustee shall divest to the
acquiring entity selected by Respondent from among those
approved by the Commission; and, provided further,
however, that Respondents shall select such entity within
five (5) days after receiving notification of the Com-
mission’s approval.

The Divestiture Trustee shall serve, without bond or other
security, at the cost and expense of Respondent J&J, on
such reasonable and customary terms and conditions as the
Commission or a court may set. The Divestiture Trustee
shall have the authority to employ, at the cost and expense
of Respondent J&J, such consultants, accountants,
attorneys, investment bankers, business  brokers,
appraisers, and other representatives and assistants as are
necessary to carry out the Divestiture Trustee’s duties and
responsibilities. The Divestiture Trustee shall account for
all monies derived from the divestiture and all expenses
incurred. After approval by the Commission of the account
of the Divestiture Trustee, including fees for the
Divestiture Trustee’s services, all remaining monies shall
be paid at the direction of Respondent J&J, and the
Divestiture Trustee’s power shall be terminated. The
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compensation of the Divestiture Trustee shall be based at
least in significant part on a commission arrangement
contingent on the divestiture of all of the relevant assets
that are required to be divested by this Order.

Respondent J&J shall indemnify the Divestiture Trustee
and Respondents shall hold the Divestiture Trustee
harmless against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the per-
formance of the Divestiture Trustee’s duties, including all
reasonable fees of counsel and other expenses incurred in
connection with the preparation for, or defense of, any
claim, whether or not resulting in any liability, except to
the extent that such losses, claims, damages, liabilities, or
expenses result from misfeasance, gross negligence,
willful or wanton acts, or bad faith by the Divestiture
Trustee.

The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order; provided, however,
that the Divestiture Trustee appointed pursuant to this
Paragraph may be the same Person appointed as Interim
Monitor pursuant to the relevant provisions of this Order
and the Order to Maintain Assets in this matter.

The Divestiture Trustee shall report in writing to
Respondents and to the Commission every sixty (60) days
concerning the Divestiture Trustee’s efforts to accomplish
the divestiture.

Respondents may require the Divestiture Trustee and each
of the Divestiture Trustee’s consultants, accountants,
attorneys and other representatives and assistants to sign a
customary confidentiality agreement; provided, however,
such agreement shall not restrict the Divestiture Trustee
from providing any information to the Commission.
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If the Commission determines that a Divestiture Trustee has
ceased to act or failed to act diligently, the Commission may
appoint a substitute Divestiture Trustee in the same manner as
provided in this Paragraph.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own initiative or at
the request of the Divestiture Trustee issue such additional
orders or directions as may be necessary or appropriate to
accomplish the divestiture required by this Order.

VI.
IT ISFURTHER ORDERED that:

Within five (5) days of the Acquisition, Respondent J&J shall
submit to the Commission a letter certifying the date on which
the Acquisition occurred.

Within thirty (30) days after the date this Order becomes final,
and every sixty (60) days thereafter until Respondents have
fully complied with the following:

1. Paragraph Il. of this Order; and

2. all its responsibilities to render transitional services to the
relevant Acquirer as provided by this Order and the
Remedial Agreements;

Respondents shall submit to the Commission a verified
written report setting forth in detail the manner and form in
which they intend to comply, are complying, and have
complied with this Order. Respondents shall submit at the
same time a copy of their reports concerning compliance with
this Order to the Interim Monitor, if any Interim Monitor has
been appointed. Respondents shall include in their reports,
among other things that are required from time to time, a full
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description of the efforts being made to comply with the
relevant Paragraphs of this Order, including a full description
of all substantive contacts or negotiations related to the
divestiture of the relevant assets and the identity of all Persons
contacted, including, copies of all written communications to
and from such Persons, all internal memoranda, and all reports
and recommendations concerning completing the obligations.

One (1) year after the date this Order becomes final, annually
for the next nine (9) years on the anniversary of the date this
Order becomes final, and at other times as the Commission
may require, Respondent J&J shall file a verified written
report with the Commission setting forth in detail the manner
and form in which it has complied and is complying with the
Order.

VII.

IT IS FURTHER ORDERED that Respondent J&J shall

notify the Commission at least thirty (30) days prior to:

A

B.

any proposed dissolution of Respondent J&J;

any proposed acquisition, merger or consolidation of
Respondent J&J; or

any other change in Respondent J&J including, but not limited
to, assignment and the creation or dissolution of subsidiaries,
if such change might affect compliance obligations arising out
of the Order.

VIII.

IT IS FURTHER ORDERED that, for purposes of

determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days notice to Respondents made to their principal
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United States offices or headquarters address, Respondents shall,
without restraint or interference, permit any duly authorized
representative of the Commission:

A. access, during business office hours of Respondents and in the
presence of counsel, to all facilities and access to inspect and
copy all books, ledgers, accounts, correspondence, memo-
randa and all other records and documents in the possession or
under the control of Respondent related to compliance with
this Order, which copying services shall be provided by
Respondents at the request of the authorized representative(s)
of the Commission; and

B. to interview officers, directors, or employees of Respondents,
who may have counsel present, regarding such matters.

IX.

IT IS FURTHER ORDERED that this Order shall terminate
on January 16, 2017.

By the Commission, Commissioner Harbour, Commissioner
Kovacic, and Commissioner Rosch recused.

NON-PUBLIC APPENDIX A
MONITOR AGREEMENT

[Redacted From the Public Record
But Incorporated By Reference]
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NON-PUBLIC APPENDIX B

ZANTAC DIVESTITURE AGREEMENT
Bl AGREEMENT

[Redacted From the Public Record
But Incorporated By Reference]

NON-PUBLIC APPENDIX C

NON-ZANTAC DIVESTITURE AGREEMENT
CHATTEM AGREEMENT

NON-ZANTAC SUPPLY AGREEMENT
CHATTEM SUPPLY AGREEMENT

[Redacted From the Public Record
But Incorporated By Reference]

NON-PUBLIC APPENDIX D
BALMEX EMPLOYEES

[Redacted From the Public Record
But Incorporated By Reference]
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NON-PUBLIC APPENDIX E
CORTIZONE 10 EMPLOYEES

[Redacted From the Public Record
But Incorporated By Reference]

NON-PUBLIC APPENDIX F
UNISOM EMPLOYEES

[Redacted From the Public Record
But Incorporated By Reference]

NON-PUBLIC APPENDIX G
ZANTAC EMPLOYEES

[Redacted From the Public Record
But Incorporated By Reference]
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ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDERS TO AID PUBLIC COMMENT

l. Introduction

The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent
Orders (“Consent Agreement”) from Johnson & Johnson (“J&J”)
and Pfizer Inc. (“Pfizer”), which is designed to remedy the
anticompetitive effects that would otherwise result from J&J’s
proposed acquisition of Pfizer Consumer Healthcare. Under the
terms of the proposed Consent Agreement, the parties will be
required to divest: (1) Pfizer’s Zantac® H-2 blocker business; (2)
Pfizer’s Cortizone® hydrocortisone anti-itch business; (3) Pfizer’s
Unisom® nighttime sleep-aid business; and (4) J&J’s Balmex®
diaper rash treatment business.

The proposed Consent Agreement has been placed on the
public record for thirty (30) days for receipt of comments by
interested persons. Comments received during this period will
become part of the public record. After thirty (30) days, the
Commission will again review the proposed Consent Agreement
and will decide whether it should withdraw from the proposed
Consent Agreement, modify it, or make final the Decision and
Order (“Order™).

Pursuant to a Stock and Asset Purchase Agreement dated June
25, 2006, J&J proposes to acquire certain voting securities and
assets comprising Pfizer’s Consumer Healthcare business in a
transaction valued at approximately $16.6 billion (“Proposed
Acquisition”). The Commission’s complaint alleges that the
Proposed Acquisition, if consummated, would violate Section 7 of
the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, by
lessening competition in the United States markets for the
research, development, manufacture, distribution, and sale of the
following over-the-counter (“OTC”) medications: (1) H-2
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blockers, (2) hydrocortisone anti-itch products, (3) nighttime
sleep-aids, and (4) diaper rash treatments (the AProducts™).

Il. The Parties

J&J is one of the largest and most diversified suppliers of
branded consumer health care products in the world, as well as a
manufacturer and supplier of pharmaceuticals, medical devices,
and diagnostic products. In 2005, J&J had worldwide net sales of
$50.5 billion. The more than 230 J&J operating companies
employ approximately 116,000 individuals in 57 countries and
sell products throughout the world. In the consumer products
segment, J&J manufactures and markets a broad range of OTC
medications, women’s health products, nutritional products, oral
care products, and products used for baby and skin care. With its
Pepcid® line of products, J&J is the leading supplier of OTC H-2
blocker acid relief products in the United States. J&J is also a
leading supplier of OTC hydrocortisone-based anti-itch
medications under its Cortaid® and Aveeno® brands and of OTC
nighttime sleep-aids under its Simply Sleep® brand. J&J is also a
leading supplier of products for treating diaper rash under its
Balmex®, Aveeno®, and Johnson’s® No More Rash® brands.

Pfizer is one of the largest pharmaceutical companies in the
world. Pfizer researches, develops, manufactures, and markets
leading prescription medicines for humans and animals, as well as
consumer healthcare products. In 2005, Pfizer had worldwide net
sales of $51.3 billion. Pfizer Consumer Healthcare, which J&J
proposes to acquire, is a global business that researches, develops,
manufactures, and markets many well-known brands of OTC
medications and oral care products to consumers throughout the
world. In 2005, Pfizer Consumer Healthcare generated net sales of
$3.9 billion. Like J&J, Pfizer is one of the leading suppliers of
OTC H-2 blocker acid relief products in the United States with its
Zantac® product line. Pfizer is also the leading supplier in the
United States of OTC hydrocortisone anti-itch medications under
its Cortizone® brand, OTC nighttime sleep-aids under its



JOHNSON & JOHNSON AND PFIZER INC. 75

Analysis to Aid Public Comment

Unisom® brand, and diaper rash products under its Desitin®

brand.
I1l. OTC H-2 Blockers

One of the relevant markets in which to assess the competitive
effects of the Proposed Acquisition is the United States market for
OTC H-2 blockers. H2-receptor antagonists, more commonly
known as “H-2 blockers,” are a class of drugs for the prevention
and relief of heartburn associated with acid indigestion. Originally
a prescription medicine, H-2 blocker products were later approved
by the FDA for sale without a prescription. H-2 blockers work by
blocking histamine from stimulating the gastric parietal cells,
thereby suppressing secretion of stomach acid. Although there are
other OTC acid relief medications, including antacids and proton
pump inhibitors (“PPIs”), H-2 blockers are sufficiently different
from these other products that they are not close economic
substitutes. Currently, Prilosec OTC® is the only PPI available
without a prescription. OTC PPIs are not a close substitute for
OTC H-2 blockers because they are indicated for the relief of
chronic heartburn and not for immediate relief of occasional
heartburn or indigestion. Antacid tablets and liquids are not a
close substitute for OTC H-2 blockers because they are less
efficacious and do not provide as long relief as H-2 blockers.

The United States market for OTC H-2 blockers is highly
concentrated. Today, this approximately $360 million market
comprises four branded products — J&J’s Pepcid®, Pfizer’s
Zantac®, GlaxoSmithKline’s Tagamet®, and Reliant Pharma-
ceutical’s Axid AR® — and private label versions of some
Pepcid®, Zantac®, and Tagamet® products. J&J and Pfizer are the
two largest suppliers in this market.

The Proposed Acquisition would significantly increase market
concentration and eliminate substantial competition between the
two leading suppliers of OTC H-2 blockers in the United States.
Branded manufacturers of these products spend significant sums
of money annually to create and maintain distinct brand equities.
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As a result of the acquisition, J&J would account for over 70% of
the sales of OTC H-2 blocker in the United States. Here the
evidence confirmed that Pepcid” and Zantac’ are close substitutes.
Consumers have benefitted from the competition between Pfizer
and J&J on pricing, discounts, promotional trade spending, and
product innovation. Thus, unremedied, the Proposed Acquisition
likely would cause significant anticompetitive harm by enabling
J&J to profit by unilaterally raising the prices of one or both
products above pre-merger levels, as well as reducing its
incentives to innovate and develop new products.

IV. OTC Hydrocortisone Anti-lItch Products

A second relevant product market in which to assess the com-
petitive effects of the Proposed Acquisition is the United States
market for OTC  hydrocortisone  anti-itch  products.
Hydrocortisone is a corticosteroid that reduces or inhibits the
actions of chemicals in the body that cause inflammation, redness
and swelling. OTC products containing up to 1.0 percent
hydrocortisone are approved by the FDA for topical application to
treat minor skin irritations, itching, and rashes due to various
conditions, including dermatitis, eczema, and psoriasis. Although
OTC topical anesthetic and antihistamine products are available to
treat minor skin irritations, itching and rashes, these products are
not close economic substitutes for hydrocortisone anti-itch
products because they work differently than hydrocortisone
products. While these products may relieve symptoms of pain or
itching, unlike hydrocortisone, they do nothing to cure or prevent
the actual underlying skin conditions such as eczema or psoriasis.

The United States market for OTC hydrocortisone anti-itch
products is highly concentrated. There are only two significant
branded competitors in this market: (1) Pfizer, with its Cortizone®
products and (2) J&J, with its Cortaid® products. In addition,
private label hydrocortisone anti-itch products account for a sig-
nificant share of the market. Pfizer’s Cortizone® is the market
leader among branded products, while J&J’s Cortaid® is the
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second leading branded product line. In 2005, sales of OTC
hydrocortisone anti-itch products in the United States totaled
approximately $120 million.

The Proposed Acquisition would significantly increase market
concentration and eliminate substantial competition between the
two leading suppliers of OTC hydrocortisone anti-itch products in
the United States. As a result of the acquisition, J&J would
account for over 55% of the sales of OTC hydrocortisone anti-itch
products in the United States. Evidence indicates that the parties’
products compete on many levels, including pricing, shelf-space,
and advertising. By eliminating competition between the two
leading branded suppliers, the Proposed Acquisition would likely
result in higher prices, less promotional spending, and reduced
product innovation. Although private label OTC hydrocortisone
anti-itch products account for a significant share of the market,
private label products are less close substitutes for a significant
share of customers, and it is unlikely that private label products
would be able to reposition themselves to replace the competition
between J&J and Pfizer, the two largest branded competitors in
this market, that would be lost through the Proposed Acquisition.
Thus, unremedied, the Proposed Acquisition likely would cause
significant anticompetitive harm by enabling J&J to profit by
unilaterally raising the prices of one or both products above pre-
merger levels, as well as reducing its incentives to innovate and
develop new products.

V. OTC Nighttime Sleep-Aids

A third relevant product market in which to assess the com-
petitive effects of the Proposed Acquisition is the United States
market for OTC nighttime sleep-aids. OTC nighttime sleep-aids
are non-prescription drugs that are indicated solely for the relief
of occasional sleeplessness by individuals who have difficulty
falling asleep. The active ingredient in the best-selling sleep-aids
IS a sedating antihistamine, such as diphenhydramine
hydrochloride or doxylamine succinate. Prescription sleep-aids,
such as zolpidem (“mbien®), zaleplon (Sonata®) or eszopiclone
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(Lunesta®), are not close economic substitutes for OTC nighttime
sleep-aids. Consumers of OTC nighttime sleep-aids likely would
not switch to prescription sleep-aids in response to a 5 to 10
percent increase in the price of OTC nighttime sleep-aids because
of the higher prices of prescription sleep-aids (particularly for
those without insurance coverage) and the inconvenience and cost
of a doctor’s visit (including delays for consumers who have
exhausted their prescriptions).

The United States market for OTC nighttime sleep-aids is
highly concentrated. J&J and Pfizer are the two largest suppliers
of branded OTC nighttime sleep-aids in the United States. Pfizer
is the market leader with its Unisom® products, while J&J is the
second leading supplier with its Simply Sleep® products. In 2005,
sales of OTC nighttime sleep-aids in the United States totaled
approximately $100 million.

The Proposed Acquisition would significantly increase market
concentration and eliminate substantial competition between the
two leading suppliers of OTC nighttime sleep-aids in the United
States. As a result of the acquisition, J&J would account for over
45% of the sales of OTC nighttime sleep-aids in the United States.
In addition, the evidence confirmed that Unisom® and Simply
Sleep® are close substitutes and have similar efficacy, brand
equity, and brand positioning. Consumers have benefitted from
the competition between Pfizer and J&J on pricing, discounts,
promotional trade spending, and product innovation. Although
private label OTC nighttime sleep-aids account for a significant
share of the market, private label products are less close
substitutes for a significant share of customers, and it is unlikely
that private label products would reposition themselves to replace
the competition between J&J and Pfizer, the two largest branded
competitors in this market, that would be lost through the
Proposed Acquisition. Thus, unremedied, the Proposed
Acquisition likely would cause significant anticompetitive harm
by enabling J&J to profit by unilaterally raising the prices of one
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or both products above pre-merger levels, as well as reducing its
incentives to innovate and develop new products.
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V1. OTC Diaper Rash Treatments

A fourth relevant product market in which to assess the com-
petitive effects of the Proposed Acquisition is the United States
market for OTC diaper rash treatment products. Consumers use
diaper rash creams or ointments to treat and prevent diaper rash
and to protect sore or chafed skin from moisture or irritation.
Most diaper rash products fall into one of two categories: (1)
creams or pastes containing the active ingredient zinc oxide and
(2) ointments containing the active ingredient petrolatum. There
are no close substitutes for OTC diaper rash creams or ointments.

The United States market for OTC diaper rash treatments is
highly concentrated. Today, three large, established brands —
Pfizer’s Desitin®, Schering-Plough’s A&D®, and J&J’s Balmex®
— account for over 70% of sales in this approximately $84
million market. The rest of the market is composed of several
small, niche brands. Private label products account for a
negligible share of the market. Pfizer is the largest supplier of
OTC diaper rash treatment products with its Desitin® line of
products, while J&J is the third largest supplier with its Balmex®,
Aveeno®, and Johnson’s® No More Rash® brands. Neither the
Aveeno® nor the Johnson’s® No More Rash® brands, however,
account for a significant share of sales in this market.

The Proposed Acquisition would significantly increase market
concentration and eliminate substantial competition between the
two leading suppliers of OTC diaper rash treatment products in
the United States. As a result of the acquisition, J&J would
account for nearly 50% of the sales of OTC diaper rash treatment
products in the United States. Although there are additional
suppliers of branded OTC diaper rash treatment products in this
market, the evidence confirmed that Desitin® and Balmex® are
perceived to be close substitutes by consumers, and evidence
suggests that they are similar in formulation, texture, and
appearance. Consumers have benefitted from the competition
between Pfizer and J&J on pricing, discounts, promotional trade
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spending, and product innovation. Thus, unremedied, the
Proposed  Acquisition likely would cause significant
anticompetitive harm by enabling J&J to profit by unilaterally
raising the prices of one or both products above pre-merger levels,
as well as reducing its incentives to innovate and develop new
products.

VII. Entry

Entry into the markets for the research, development,
manufacture, and sale of the Products is unlikely to deter or
counteract the anticompetitive effects of the Proposed
Acquisition. Each of the relevant markets is relatively mature and
dominated by a few well-established brand names. In such a
market environment, a new entrant faces a difficult task of
convincing retailers to carry its product, especially if the new
product does not have a competitive advantage based on
differentiated claims or efficacy. Developing and obtaining Food
and Drug Administration approval for the manufacture and sale of
a novel, differentiated medication takes at least two (2) years.
Once product development is complete, a new entrant must invest
extremely high sunk costs on marketing, advertising, and
promotional allowances to create and maintain consumer
awareness and acceptance of the new product. Given the sales
opportunities available in the markets for the Products, coupled
with the significant investment necessary to market and sell the
Products, it is unlikely that a new competitor will enter any of the
markets for the Products.

VIIIl. The Consent Agreement

The Consent Agreement effectively remedies the Proposed
Acquisition’s anticompetitive effects in the relevant markets dis-
cussed above. The Consent Agreement preserves competition in
these markets by requiring the divestiture of: (1) all assets related
to the Zantac® H-2 blockers to Boehringer Ingelheim
Pharmaceuticals, Inc. (“Boehringer Ingelheim Pharmaceuticals”);
and (2) all assets relating to Cortizone® hydrocortisone anti-itch
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products, all assets relating to Unisom® sleep-aids, and all assets
relating to Balmex® diaper rash treatment products to Chattem,
Inc. (“Chattem”) (the ADivested Assets”). These divestitures must
take place within fifteen days after the closing of the Proposed
Acquisition or January 2, 2007, whichever is later.

The Commission is satisfied that Boehringer Ingelheim
Pharmaceuticals is a well-qualified acquirer of the Zantac
business. Boehringer Ingelheim Pharmaceuticals engages in the
research, development, sale and marketing of branded
pharmaceuticals and OTC drugs, including well known brands
such as Dulcolax®, Spiriva®, Atrovent®, Combivent®, Flomax®
and Mirapex®. Boehringer Ingelheim Pharmaceuticals is part of
the Boehringer Ingelheim Group, which is a leading worldwide
manufacturer of pharmaceuticals for humans and animals and the
eighth largest manufacturer and marketer of OTC health care
products worldwide. Boehringer Ingelheim Pharmaceutical’s
Consumer Health Care business has an existing sales and
distribution network that sells products through the same channels
as Zantac® is currently sold, and has a strong record of integrating
product acquisitions successfully.

The proposed Consent Agreement contains several provisions
designed to ensure the successful divestiture of the Zantac®
business to Boehringer Ingelheim Pharmaceuticals by requiring
that: (1) J&J divest to Boehringer Ingelheim Pharmaceuticals all
assets relating to Pfizer’s Zantac® line of products, including all
research and development, intellectual property, and customer and
supply contracts; (2) J&J and Pfizer take steps to ensure that
confidential business information relating to Zantac® will not be
obtained or used by J&J; (3) Boehringer Ingelheim
Pharmaceuticals have the opportunity to enter into employment
contracts with certain key individuals who have experience
relating to Zantac®; and (4) certain management employees of
Pfizer who were substantially involved in the research,
development or marketing of Zantac® be precluded from working
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on cognpetitive H-2 blocker products at J&J for a period of two
years.

The Commission is also satisfied that Chattem is a well-
qualified acquirer of the Cortisone®, Unisom’, and Balmex®
businesses. Chattem is a leading manufacturer and marketer of a
broad portfolio of branded OTC healthcare products, toiletries,
and dietary supplements, including brands such as Icy Hot®, Gold
Bond®, Selsun blue®, Garlique®, Pamprin®, and BullFrog®.
Chattem’s products are among the market leaders in their
respective categories across food, drug and mass merchandisers.
Chattem has an experienced sales force with existing relationships
with major retailers and has a strong record of integrating prior
product acquisitions successfully.

The proposed Consent Agreement contains several provisions
designed to ensure the successful divestiture of the Cortisone®,
Unisom®, and Balmex® businesses to Chattem by requiring that:
(1) J&J divest to Chattem all assets relating to the Cortisone®,
Unisom®, and Balmex® line of products, including all research
and development, intellectual property, and customer and supply
contracts; (2) J&J and Pfizer take steps to ensure that confidential
business information relating to Cortisone®, Unisom®, and
Balmex® will not be obtained or used by J&J; and (3) Chattem
have the opportunity to enter into employment contracts with
certain key individuals who have experience relating to
Cortisone®, Unisom®, and Balmex®.

The Order to Maintain Assets that is included in the proposed
Consent Agreement requires that J&J and Pfizer maintain the
viability of the Divested Assets for the brief transition period
between the time the Commission approves the proposed Order

L This firewall will prevent J&J from taking competitive advantage of

know-how, product development, marketing, and sales plans relating to
Zantac®.
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and when the divestitures take place, which will not be later than
January 2, 2007. Even though such a period is relatively short,
maintenance of current supply, advertising and promotional levels
and activities at all times prior to divestiture is of paramount
importance. The proposed Consent Agreement incorporates this
plan in the Order to Maintain Assets, detailing requirements for
the assets that must be held separate, services that may be shared
with the ongoing business, and the employee positions that are
necessary for the held separate business.

The Commission has appointed David Painter of LECG as
Interim  Monitor to oversee the transfer of assets, the
establishment of appropriate firewalls to prevent the transfer or
use of confidential business information and to ensure that J&J
and Pfizer comply with all other provisions of the Order. To
ensure that the Commission remains informed about the status of
the Divested Assets and their transfer, the proposed Consent
Agreement requires J&J and Pfizer to file reports with the
Commission periodically until the divestitures are accomplished.

The purpose of this analysis is to facilitate public comment on
the proposed Consent Agreement, and it is not intended to
constitute an official interpretation of the proposed Decision and
Order or the Order to Maintain Assets, or to modify their terms in
any way.
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In a unanimous opinion, the Commission overturned the Initial Decision
dismissing the charges and ruled that Rambus’s conduct constituted deception
under Section 5 of the FTC Act and was exclusionary in violation of Section 2
of the Sherman Act. Rambus, Inc, 142 F.T.C. 98 (2006). The Commission also
issued an order requesting additional briefing to determine an appropriate
remedy for Rambus’s violations. 142 F.T.C. 1743. The Commission’s remedy
decision bars Rambus from making misrepresentations or omissions to
standard-setting organizations. It also requires Rambus to license its SDRAM
and DDR SDRAM technology, sets maximum allowable royalty rates it can
collect for the licensing, bars Rambus from collecting or attempting to collect
more than the maximum allowable royalty rates from companies that may
already have incorporated its DRAM technology, and requires Rambus to
employ a Commission-approved compliance officer to ensure that Rambus’s
patents and patent applications are disclosed to industry standard-setting bodies
in which it participates. The order is designed to remedy the effects of the
unlawful monopoly Rambus established in the markets for four computer
memory technologies that have been incorporated into industry standards for
dynamic random access memory — DRAM chips. DRAMs are widely used in
personal computers, servers, printers, and cameras.



