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The purpose of this consent order is to remedy the anticompetitive effects
resulting from the formation of United Launch Alliance L.L.C., a joint venture
of the Boeing Company and Lockheed Martin Corporation that will provide
space launch services to the Department of Defense and other U.S. government
customers. The U.S. Department of Defense informed the Commission that the
creation of United Launch Alliance will advance U.S. national security
interests by improving the United States’ ability to access space reliably, with
the increase in reliability as an efficiency flowing from the joint venture.
However, the Department had concerns about effects not related to national
security benefits, anticompetitive effects of substantially lessening competition
in the U.S. government markets for medium-to-heavy launch services and
space vehicles. The order requires that United Launch Alliance cooperate on
equivalent terms with all providers of government space vehicles; that the
space vehicle businesses of Boeing and Lockheed provide equal consideration
and support to all launch services providers when seeking any U.S. government
delivery-in-orbit contract; and that Boeing, Lockheed, and United Launch
Alliance safeguard competitively sensitive information obtained from other
providers of space vehicles and launch services. To ensure compliance, Boeing
and Lockheed must create selection criteria and have those criteria approved by
the compliance officer, who will be appointed by the Secretary of Defense.
Further, the order prohibits Boeing and Lockheed from selecting United
Launch Alliance as a launch services supplier without the prior approval of the
compliance officer. In addition, United Launch Alliance facilities must be
physically separate from those of Boeing and Lockheed, and employees must
be able to access only the facilities of their respective employer.
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COMPLAINT

Pursuant to the Clayton Act and the Federal Trade
Commission Act, and its authority thereunder, the Federal Trade
Commission (“Commission”), having reason to believe that
Respondent The Boeing Company (“Boeing”), a corporation
subject to the jurisdiction of the Commission, has agreed with
Respondent Lockheed Martin Corporation (“Lockheed”), a
corporation subject to the jurisdiction of the Commission, to form
a joint venture to be named United Launch Alliance L.L.C.
(“ULA”) in violation of Section 7 of the Clayton Act, as amended,
15 U.S.C. § 18, and Section 5 of the Federal Trade Commission
Act, as amended, 15 U.S.C. 8§ 45, and it appearing to the
Commission that a proceeding in respect thereof would be in the
public interest, hereby issues its Complaint, stating its charges as
follows:

I. DEFINITIONS
1. “Commission” means the Federal Trade Commission.

2. “Boeing” means The Boeing Company, its directors,
officers, employees, agents, representatives, predecessors,
successors, and assigns; its joint ventures, subsidiaries, divisions,
groups, and affiliates controlled by The Boeing Company, and the
respective directors, officers, employees, agents, representatives,
successors, and assigns of each.
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3. “Lockheed” means Lockheed Martin Corporation, its
directors,  officers, employees, agents, representatives,
predecessors, successors, and assigns; its joint ventures,
subsidiaries, divisions, groups, and affiliates controlled by
Lockheed Martin Corporation, and the respective directors,
officers, employees, agents, representatives, successors, and
assigns of each.

4. “ULA” means United Launch Alliance, L.L.C., its general
partners, directors, officers, employees, agents, representatives,
predecessors, successors, and assigns; its joint ventures,
subsidiaries, divisions, groups, and affiliates controlled by ULA,
and the respective directors, officers, employees, agents,
representatives, predecessors, successors, and assigns of each.
ULA shall not include Boeing or LM.

5. “DOD” means the United States Department of Defense.

6. “Launch Services” means the service of using a Launch
Vehicle to place a Space Vehicle into earth orbit or beyond for the
United States.

7. “Launch Vehicle” means an expendable launch-system or
other system to launch a Space Vehicle from the earth’s surface to
earth orbit or beyond. Launch Vehicle shall not include the space
shuttle system.

8. “Space Vehicle” means a spacecraft or multiple
spacecrafts weighing not less than 4,150 pounds, in total, to be
launched to low earth orbit at a ninety degrees inclination
reference orbit, or a lighter spacecraft or multiple spacecrafts to
higher orbital parameters requiring equivalent lift capacity,
procured or proposed to be procured pursuant to a Program with
the capability of performing various scientific, military,
exploration, observation, intelligence, reconnaissance,
communication or other space missions.
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9. “Respondents” means Boeing and Lockheed, individually
and collectively.
Il. RESPONDENTS

10. Respondent Boeing is a corporation organized, existing,
and doing business under and by virtue of the laws of Delaware,
with its office and principal place of business located at 100 North
Riverside, Chicago, Illinois 60606.

11. Respondent Lockheed is a corporation organized, existing,
and doing business under and by virtue of the laws of Maryland,
with its office and principal place of business located at 6801
Rockledge Drive, Bethesda, Maryland 20817.

12. Respondents, among other things, are engaged in the
manufacturing, research, and development of Launch Vehicles
and the sale of Launch Services to the United States. Respondents
are also engaged in the manufacturing, research, development,
and sale of Space Vehicles to the United States.

13. Respondents are, and at all times relevant herein have
been, engaged in commerce, as “commerce” is defined in Section
1 of the Clayton Act, as amended, 15 U.S.C. 812, and are
corporations whose business is in or affects commerce, as
“commerce” is defined in Section 4 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 44.

I11. THE PROPOSED JOINT VENTURE

14. Pursuant to a Joint Venture Master Agreement dated May
2, 2005, Boeing and Lockheed agreed to combine their respective
Launch Services businesses to form a joint venture called ULA
(“Transaction”).
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IV. THE RELEVANT MARKETS

15. For the purposes of this Complaint, there are two distinct
relevant lines of commerce in which to analyze the effects of the
Transaction:

a. the research, development, and sale of Medium to
Heavy (“MTH”) Launch Services; and

b. the research, development, and sale of Space Vehicles.

16. The United States government purchases MTH Launch
Services to launch its Space Vehicles. There is no alternative
technology to deliver Space Vehicles to their necessary orbit or
flight trajectory, nor is there any alternative technology to execute
the multitude of unique functions the United States government
purchases Space Vehicles to perform.

17. For the purposes of this Complaint, the relevant
geographic market is the United States. Federal law and national
security imperatives require that the U.S. government purchase
MTH Launch Services and Space Vehicles from domestic
companies.

V. THE STRUCTURE OF THE MARKET

18. The U.S. markets for MTH Launch Services and Space
Vehicles are highly concentrated. In the MTH Launch Services
market, Boeing and Lockheed are the only competitors, and their
consolidation will result in a monopoly. In the U.S. market for
Space Vehicles, three firms, Boeing, Lockheed, and Northrop
Grumman, account for the large majority of sales.

VI. ENTRY CONDITIONS

19. ULA’s monopoly in the U.S. MTH Launch Services
market is likely to be durable, due to the extremely high barriers



THE BOEING COMPANY 559
AND LOCKHEED MARTIN CORPORATION

Complaint

to entry that are present in the market. The U.S. Space Vehicle
market is also characterized by extremely high barriers to entry. In
these markets, design and development alone requires many years
and costs in excess of a billion dollars. Even if a firm does attempt
to enter these markets, significant market impact is likely to be
many years away. Due to the expense involved and the vital
national security and scientific services provided by Space
Vehicles, the United States government only purchases proven,
reliable MTH Launch Services and Space Vehicles. As a result,
successful new entry into the relevant markets is unlikely to occur
in the foreseeable future.

VIl. EFFECTS OF THE ACQUISITION

20. The effects of the Transaction, if consummated, may be to
substantially lessen competition and to tend to create a monopoly
in the relevant markets in violation of Section 7 of the Clayton
Act, as amended, 15 U.S.C. 8§ 18, and Section 5 of the FTC Act,
as amended, 15 U.S.C. § 45, in the following ways, among others:

a. Respondents, through their joint ownership of ULA,
may gain access to competitively sensitive non-public
information concerning other Space Vehicle suppliers,
whereby:

I. actual competition between Respondents and other
Space Vehicle suppliers would be reduced; and

ii. the research, development, innovation, and quality
of Space Vehicles may be reduced;

b. ULA, through its joint ownership by Respondents,
may gain access to competitively sensitive non-public
information concerning other potential MTH Launch
Services competitors, whereby:

i. actual competition between ULA and potential
MTH Launch Service suppliers would be reduced; and
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ii. the research, development, innovation, and quality
of Launch Services may be reduced;

c. ULA, as a supplier of MTH Launch Services, may be
in a position to disadvantage or raise the costs of Space
Vehicle suppliers that compete against Respondents’
Space Vehicle businesses by withholding support and
information relating to a Launch Vehicle necessary to
make a Space Vehicle compatible with a Launch Vehicle;
and

d. Respondents, as suppliers of Space Vehicles, may be
in a position to disadvantage or raise the costs of entry to
potential MTH Launch Services suppliers by withholding
support and information relating to a Space Vehicle
necessary to make a Space Vehicle compatible with a
Launch Vehicle.

VIll. VIOLATIONS CHARGED

21. The Transaction described in Paragraph 14 constitutes a
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. §
45.

22. The Transaction described in Paragraph 14, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. 8§ 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this first day of May, 2007, issues
its Complaint against said Respondents.

By the Commission.
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DECISION AND ORDER

The Federal Trade Commission (“Commission”), having
initiated an investigation of the proposed formation of United
Launch Alliance, L.L.C. (“ULA”) by The Boeing Company
(“Boeing”) and Lockheed Martin Corporation (“LM”) (hereinafter
all of which may be referred to as “Respondents”), and
Respondents having been furnished thereafter with a copy of a
draft of Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondents with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. 8§ 45; and

Respondents, their attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Order (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft of Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondents that the law has been violated as
alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission, having thereafter considered the matter and
having determined that it had reason to believe that Respondents
have violated the said Acts, and that a Complaint should issue
stating its charges in that respect, and having accepted the
executed Consent Agreement and placed such Consent Agreement
on the public record for a period of thirty (30) days for the receipt
and consideration of public comments, and having considered the
comments filed by interested persons, now in further conformity
with the procedure described in Commission Rule 2.34, 16 C.F.R.
§ 2.34, the Commission hereby makes the following jurisdictional
findings and issues the following Decision and Order (“Order”):
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Respondent Boeing is a corporation organized, existing,
and doing business under and by virtue of the laws of the
State of Delaware, with its office and principal place of
business located at 100 N. Riverside, Chicago, IL 60606.

Respondent LM is a corporation organized, existing, and
doing business under and by virtue of the laws of the State
of Maryland, with its office and principal place of business
located at 6801 Rockledge Drive, Bethesda, MD 20817.

Respondent ULA is a limited liability company organized,
existing, and doing business under and by virtue of the
laws of the State of Delaware, with its office and principal
place of business located at 12257 South Wadsworth
Boulevard, Mailstop T6000, Littleton, CO 80125.

. The Federal Trade Commission has jurisdiction of the

subject matter of this proceeding and of Respondents, and
the proceeding is in the public interest.

ORDER

IT IS ORDERED that, for purposes of this Order, the

following definitions shall apply:

A. “Boeing” means The Boeing Company, its directors, officers,

employees, agents, representatives, predecessors, sSuccessors,
and assigns; its joint ventures (excluding ULA), subsidiaries,
divisions, groups and affiliates controlled by Boeing, and the
respective  directors,  officers, employees, agents,
representatives, predecessors, successors, and assigns of each.

“LM” means Lockheed Martin Corporation, its directors,
officers, employees, agents, representatives, predecessors,
successors, and assigns; its joint ventures (excluding ULA),
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subsidiaries, divisions, groups and affiliates controlled by LM,
and the respective directors, officers, employees, agents,
representatives, predecessors, successors, and assigns of each.

. “ULA” means United Launch Alliance, L.L.C., its general
partners, directors, officers, employees, agents,
representatives, predecessors, successors, and assigns; its joint
ventures, subsidiaries, divisions, groups and affiliates
controlled by ULA, and the respective directors, officers,
employees, agents, representatives, predecessors, SUcCCessors,
and assigns of each. ULA shall not include Boeing or LM.

. “Collaborative Agreement” means any agreement involving
collaboration on a proposal or other competitive efforts.

. “Commission” means the Federal Trade Commission.

. “Compliance Officer” means the person appointed pursuant to
Paragraph 1X. of this Order, as well as his or her designees.

. “Customer Support Proposal Team” means a unique group of
people dedicated to developing ULA’s offering in support of a
specific Space Vehicle Prime Contractor’s proposal, each such
team to comprise employees responsible for performing
contracting, mission management, and business development
functions, who shall receive contract, estimating, financial,
administrative, and technical proposal information provided
by ULA in connection with that offering and tailor the
information to the specific Space Vehicle Prime Contractor’s
proposal.

. “Discriminate” or “Discriminating” means
1. inthe context of behavior by ULA, to advantage Boeing or

LM or disadvantage a competitor of Boeing or LM in
connection with a Program for any reason; and
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2. in the context of behavior by Space Vehicle Business, to
advantage ULA or disadvantage a competitor of ULA in
connection with a Program for any reason;

provided, however, that the determination of compliance or
non-compliance with the non-discrimination provisions of this
Order shall take into account that different firms will take
different competitive approaches that may result in
differences, individually and collectively, in price, schedule,
quality, data, personnel, investment (including, but not limited
to, independent research and development), technology,
innovations, design, and risk.

“DoD” means the United States Department of Defense.

“General Counsel of DoD” means the General Counsel of the
Department of Defense or the General Counsel’s designee.

“Government Customer” means a United States government
agency procuring Space Vehicles, Launch Vehicles, or
Launch Services.

“Launch Services” means the service of placing a Space
Vehicle into earth orbit or beyond using a Launch Vehicle.

. “Launch Services Information” means all information that is

needed by a Space Vehicle Prime Contractor from a Launch
Services Prime Contractor to enable the Space Vehicle to
perform its intended function in interfacing with a Launch
Vehicle. Launch Services Information includes all related
technical data and information provided by a Launch Services
Prime Contractor to a Space Vehicle Prime Contractor prior to
entering into, or in the course of working pursuant to, a
Collaborative Agreement between the Launch Services Prime
Contractor and the Space Vehicle Prime Contractor or
otherwise supporting the Space Vehicle Prime Contractor’s
efforts in connection with a Program. Data and information
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provided include, but are not limited to, the types of data and
information provided by a Launch Service Prime Contractor
to the Space Vehicle Business in connection with a Program.

. “Launch Services Prime Contractor” means an entity
performing, proposing to perform, or with responsibility to
perform, Launch Services for a Government Customer. ULA
is a Launch Services Prime Contractor. For purposes of this
Order, Launch Services Prime Contractor does not include a
Space Vehicle Prime Contractor performing pursuant to a
delivery-in-orbit contract.

. “Launch Vehicle” means an expendable launch system or
other system to launch a Space Vehicle from the earth’s
surface to earth orbit or beyond. For purposes of this Order,
Launch Vehicle does not include the space shuttle system.

. “Master Agreement” means the Joint Venture Master
Agreement, dated May 2, 2005, and all exhibits, schedules,
attachments, and amendments thereto, pursuant to which
Boeing and LM formed ULA.

. “Non-Public Launch Services Information” means any
information not in the public domain furnished by any Launch
Services Prime Contractor other than ULA to Boeing and LM
(including Space Vehicle Business),

1. and, if written information, designated by the supplier of
the information as proprietary information on the face
thereof, or, if oral, visual, or other information, identified
as proprietary information in writing by the supplier of the
information at any time up to thirty (30) days after such
disclosure.

2. Non-Public Launch Services Information shall not include
information:
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a. that falls within the public domain through no
violation of this Order or any other existing agreement
intended to protect confidentiality;

b. that becomes known from a third party not in breach of
a confidentiality or non-disclosure agreement with
respect to such information;

c. independently known or developed by the recipient
without reference to Non-Public Launch Services
Information; or

d. after seven (7) years from the date of disclosure to
Boeing and LM.

R. “Non-Public Space Vehicle Information” means any

information not in the public domain furnished by a Space
Vehicle Prime Contractor to ULA,

1. and, if written information, designated in writing by the

Space Vehicle Prime Contractor as proprietary
information on the face thereof, or, if oral, visual, or other
information, identified as proprietary information in
writing by the Space Vehicle Prime Contractor at any time
up to thirty (30) days after such disclosure.

Non-Public Space Vehicle Information shall not include
information:

a. that falls within the public domain through no
violation of this Order or any other existing agreement
intended to protect confidentiality;

b. that becomes known from a third party not in breach of
a confidentiality or non-disclosure agreement with
respect to such information;
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c. independently known or developed by the recipient
without reference to Non-Public Space Vehicle
Information; or

d. after seven (7) years from the date of disclosure to
ULA.

“Personnel” means directors, officers, employees, or
consultants hired or retained by or representing Respondents.

“Program” means — for a particular mission, future mission,
proposal for a potential future mission, or any other project for
which ULA is a supplier or potential supplier of Launch
Services to a Government Customer or to a Space Vehicle
Prime Contractor — the entire process through the award of
the applicable contract or, if a determination is made by the
Government Customer not to award the applicable contract,
through the time such a determination is made, including, but
not limited to, any and all activities related to formulating,
finalizing, and submitting proposals, whether accepted by the
Government Customer or not, and negotiations with the
Government Customer, whether procured under one
solicitation or multiple solicitations, and whether procured by
one agency or by multiple agencies.

“Respondents” means, collectively or individually as the
context requires, Boeing, LM, or ULA.

“Secretary of Defense” means the United States Secretary of
Defense, the Deputy Secretary of Defense, or the designee of
either.

. “Secretary of the Air Force” means the United States

Secretary of the Air Force or the Secretary of the Air Force’s
designee.

“Space Vehicle” means a spacecraft or multiple spacecrafts
weighing not less than 4,150 pounds, in total, to be launched
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to low earth orbit at a ninety degrees inclination reference
orbit, or a lighter spacecraft or multiple spacecrafts to higher
orbital parameters requiring equivalent lift capacity, procured
or proposed to be procured pursuant to a Program with the
capability of performing various scientific, military,
exploration,  observation, intelligence, reconnaissance,
communication or other space missions.

“Space Vehicle Business” means those portions of LM or
Boeing, other than ULA, that are engaged in the manufacture
and sale of Space Vehicles, and that perform or seek to
perform contracts for a Government Customer.

“Space Vehicle Information” means all information that is
needed by a Launch Services Prime Contractor from a Space
Vehicle Prime Contractor in order to engage in and
successfully complete a Launch Service. Space Vehicle
Information includes all related technical data and information
provided by a Space Vehicle Prime Contractor to a Launch
Services Prime Contractor prior to entering into, or in the
course of working pursuant to, a Collaborative Agreement, or
otherwise supporting the Launch Services Prime Contractor’s
efforts in connection with a Program. Data and information
provided include, but are not limited to, the types of data and
information provided by a Space Vehicle Prime Contractor to
the Launch Vehicle Prime Contractor in connection with a
Program.

“Space Vehicle Prime Contractor” means an entity proposing
to deliver, or with responsibility to deliver, a Space Vehicle to
a Government Customer. Boeing and LM are Space Vehicle
Prime Contractors.

“Technical Support” means access to the laboratories and
engineering staffs of LM and Boeing by ULA if needed to
address the ability of ULA to provide Launch Services.
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CC. “Transaction” means the proposed formation of ULA by
Boeing and LM pursuant to the Master Agreement.

IT ISFURTHER ORDERED that:

A. In connection with each and every Program:

1. ULA shall provide Launch Services on a non-
discriminatory basis, which shall include, without
limitation, the following:

a.

not entering into any exclusive Collaborative
Agreement with any Space Vehicle Prime Contractor
for Launch Services;

not Discriminating in supporting the proposal of any
Space Vehicle Prime Contractor;

not Discriminating in providing Launch Services
Information to all Space Vehicle Prime Contractors;

not Discriminating regarding staffing decisions,
resource allocation, or design decisions in connection
with Launch Services to be offered or provided to any
Space Vehicle Prime Contractor;

not Discriminating in entering into Collaborative
Agreements or other arrangements and not
Discriminating as to any Space Vehicle Prime
Contractors in the negotiations of such agreements and
other arrangements. Such Collaborative Agreements
shall not Discriminate in favor of Space Vehicle
Business against any other Space Vehicle Prime
Contractor on any basis, including, but not limited to,
price, schedule, quality, data, personnel, investment
(including, but not limited to, independent research
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and development), technology, innovations, design,
and risk;

f. not Discriminating among Space Vehicle Prime
Contractors in making available for use in Launch
Services any technologies developed by ULA under
independent research and development funding,
government-funded prime contract research and
development activities or other funds expended by
ULA but not provided by third parties, including LM
and Boeing, or resulting from joint investment with a
third party;

g. establishing and maintaining separate Customer
Support Proposal Teams to support each Space
Vehicle Prime Contractor’s efforts; and

h. as to each separate Customer Support Proposal Team
established, ensuring that Non-Public Space Vehicle
Information is not shared between the Customer
Support Proposal Teams. For purposes of Paragraph II.
of this Order only, Non-Public Space Vehicle
Information shall also include the unique information
on the ULA technical offering being made by each
separate Customer Support Proposal Team.

2. ULA shall not enter into a Collaborative Agreement with a
Space Vehicle Prime Contractor for ULA’s supply of
Launch Services for a Program until the Compliance
Officer has approved a draft of the final Collaborative
Agreement.

a. ULA shall provide to the Compliance Officer copies of
the draft of the final Collaborative Agreement for the
approval of the Compliance Officer, prior to execution
of the Collaborative Agreement.
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b. The Compliance Officer shall act within ten (10)
business days of receipt of the draft of the final
Collaborative Agreement from ULA, and shall not
unreasonably withhold approval of such Collaborative
Agreement or its terms.

c. The Compliance Officer may approve or reject the
Collaborative Agreement in its entirety or may reject
specific terms of the Collaborative Agreement.

(1) If the Compliance Officer approves the
Collaborative Agreement in its entirety, then the
Compliance Officer shall so notify ULA.

(2) If the Compliance Officer disapproves a
Collaborative Agreement in its entirety, or rejects
specific terms of a Collaborative Agreement:

(a) the Compliance Officer shall, no later than ten
(10) business days after receipt of the
Collaborative Agreement from ULA, refer the
matter to the Secretary of the Air Force,
including the Compliance Officer’s
recommendations relating to the Collaborative
Agreement;

(b) the Secretary of the Air Force, in his or her sole
discretion, shall, within ten (10) business days
of the referral by the Compliance Officer to the
Secretary of the Air Force, make the final
determination as to whether to approve the
Collaborative Agreement and what terms
should be included in such Collaborative
Agreement;

(c) if a Collaborative Agreement is referred to the
Secretary of the Air Force and the Secretary of
the Air Force makes his or her final
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determination, ULA shall enter into such
Collaborative Agreement only on the terms
determined by the Secetary of the Air Force.

d. ULA shall not change, modify, or alter the terms of a
Collaborative Agreement that has been entered into
pursuant to the procedure described in Paragraph Il. of
this Order without the prior approval of the
Compliance Officer.

(1) If the Compliance Officer approves the proposed
change, then the Compliance Officer shall so
notify ULA.

(2) If the Compliance Officer disapproves the change,
either in part or in its entirety:

(a) the Compliance Officer shall, no later than ten
(10) business days after receipt of the proposed
change from ULA, refer the matter to the
Secretary of the Air Force, including the
Compliance  Officer’s recommendations
relating to the proposed change;

(b) the Secretary of the Air Force, in his or her sole
discretion, shall, within ten (10) business days
of the referral by the Compliance Officer to the
Secretary of the Air Force, make the final
determination as to whether to approve the
proposed change;

(c) if an agreement or arrangement is referred to
the Secretary of the Air Force and the Secretary
of the Air Force makes his or her final
determination, ULA shall change the
agreement or arrangement only as approved by
the Secretary of the Air Force.
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If the Compliance Officer concludes that ULA has
Discriminated in violation of this Order, or otherwise
failed to comply with the requirements of Paragraph Il. of
this Order:

a. The Compliance Officer shall notify ULA
immediately, describing the conduct that may violate
the Order;

b. ULA shall commence action to correct the conduct no
later than ten (10) business days after such notification
and shall, no later than the end of the ten (10) day
period:

(1) notify the Compliance Officer that it has
commenced corrective action; and

(2) describe in detail the action it is taking and will
take and the amount of time it will take to
complete the action to correct the conduct; and

c. if ULA fails to commence action to correct the conduct
within ten (10) business days of such notification, fails
to complete the action to correct the conduct within the
amount of time described in its notification to the
Compliance Officer, or if the Compliance Officer
determines that the corrective action that ULA
proposes to take will not adequately remedy the
violation or will take too long to correct the conduct,

(1) the Compliance Officer shall refer the matter to the
Secretary of the Air Force who shall, in
consultation with the General Counsel of DoD,
decide what, if any, corrective action shall be
required by ULA,; and
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(2) the Secretary shall notify ULA and the Compliance
Officer of his or her decision in writing within ten
(10) business days of the referral by the
Compliance Officer to the Secretary of the Air
Force.

B. Notwithstanding any other provisions of Paragraph Il. of this
Order, ULA may decline to provide Launch Services or a
Customer Support Proposal Team to a particular Space
Vehicle Prime Contractor in connection with a Program if:

1. ULA has determined that supplying Launch Services or a
Customer Support Proposal Team to that particular Space
Vehicle Prime Contractor is commercially unreasonable
because either:

a. the particular Space Vehicle Prime Contractor lacks
the technical or financial capability to supply a Space
Vehicle; or

b. ULA does not have the capacity to provide Launch
Services or a Customer Support Proposal Team to one
or more Space Vehicle Prime Contractors that have
requested such services or team because the number or
burden of Space Vehicle Prime Contractors seeking
the benefit of Paragraph Il. of this Order becomes
unreasonably large; and

2. ULA has obtained, pursuant to the following procedure,
the prior approval of the Compliance Officer to decline to
provide such services or team to that particular Space
Vehicle Prime Contractor:

a. ULA shall notify the Compliance Officer in writing of
ULA'’s determination, including a detailed explanation
of the basis for ULA’s determination, no later than ten
(10) business days after receipt of the request by the
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Space Vehicle Prime Contractor for provision of such
services or team;

b. if the Compliance Officer concurs in ULA’s
determination, the Compliance Officer shall notify
ULA no later than ten (10) business days after the
Compliance Officer’s receipt of ULA’s determination;
and

c. if the Compliance Officer does not concur in ULA’s
determination, then the Compliance Officer shall refer
ULA’s determination to the Secretary of the Air Force
no later than ten (10) business days after the
Compliance Officer’s receipt of ULA’s determination,
with the recommendation of the Compliance Officer;
the Secretary of the Air Force shall have the sole
discretion to decide whether ULA shall supply Launch
Services or a Customer Support Proposal Team to that
Space Vehicle Prime Contractor, such decision to be
made within ten (10) business days after the referral by
the Compliance Officer.

If ULA enters into a Collaborative Agreement with any Space
Vehicle Prime Contractor for any Program, and the team
engages in joint investment or development activity for that
Program, then notwithstanding any other provision in this
Order, ULA shall be under no obligation to disclose the
products or other results of such joint investments or
developments of one team to any other team for the Program.

The provision of any information, technology, or product to
any party pursuant to this Order shall be subject to appropriate
confidentiality agreements on the treatment of competition-
sensitive, national security-sensitive, ITAR-controlled, and/or
proprietary information. Notwithstanding any other provision
of this Order, Respondents shall not be required to provide
any information to the Compliance Officer or a Space Vehicle
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Prime Contractor if they do not have the security clearance
required to be eligible to receive such information.

No provision of this Order shall require ULA to provide
products, services, or technology to any party without
commercially reasonable terms.

1.
IT ISFURTHER ORDERED that:

When LM or Boeing has the responsibility to select a provider
of Launch Services for a particular Space Vehicle as a Space
Vehicle Prime Contractor and has the opportunity to select
ULA as the provider of Launch Services for that Space
Vehicle:

1. LM and Boeing shall:

a. not Discriminate in the selection of the provider of
Launch Services;

b. not Discriminate in providing Space Vehicle
Information to providers of Launch Services who are
capable of providing Launch Services in connection
with the particular Space Vehicle; and

c. not Discriminate regarding staffing decisions, resource
allocation, or design decisions in connection with the
Launch Services;

2. In connection with the criteria for selecting Launch
Services for a particular Space Vehicle:

a. LM or Boeing, as appropriate, shall propose Launch
Services selection criteria that do not Discriminate.
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b. LM or Boeing, as appropriate, shall submit the
proposed Launch Services selection criteria to the
Compliance Officer for his or her approval before
soliciting Launch Services.

c. The Compliance Officer shall act within ten (10)
business days after receipt of the criteria and shall not
unreasonably withhold approval of the criteria.

(1) If the Compliance Officer approves the criteria,
then the Compliance Officer shall so notify LM or
Boeing, as appropriate.

(2) If the Compliance Officer rejects the criteria:

(a) the Compliance Officer shall, no later then ten
(10) business days after receipt of the criteria,
refer the matter to the Secretary of the Air
Force, including the Compliance Officer’s
recommendations relating to the criteria;

(b) the Secretary of the Air Force, in his or her sole
discretion, shall, within ten (10) business days
after the referral by the Compliance Officer to
the Secretary of the Air Force, make the final
determination as to whether to approve the
criteria and what terms should be included; the
Secretary of the Air Force shall approve or
alter the source selection criteria within five (5)
business days of the decision of the
Compliance Officer.

3. LM or Boeing, as appropriate, shall not change, modify, or
alter the selection criteria without the prior approval of the
Compliance Officer, and the Compliance Officer shall not
unreasonably withhold approval of the changes.
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a. If LM or Boeing, as appropriate, determines to change,
modify, or alter the selection criteria, they shall notify
the Compliance Officer in writing, including the
proposed changes and the reasons for the changes.

b. If the Compliance Officer approves the proposed
change, then the Compliance Officer shall so notify
LM or Boeing, as appropriate, no later than ten (10)
business days after receiving the written notification.

c. If the Compliance Officer disapproves the change,
either in part or in its entirety:

(1) the Compliance Officer shall, no later than ten (10)
business days after receipt of the proposed change,
refer the matter to the Secretary of the Air Force,
including the Compliance Officer’s
recommendations relating to the proposed changes;

(2) the Secretary of the Air Force, in his or her sole
discretion, shall, within ten (10) business days after
the referral by the Compliance Officer to the
Secretary of the Air Force, make the final
determination as to whether to approve the
proposed changes and notify LM or Boeing, as
appropriate;

(3) if changes are referred to the Secretary of the Air
Force, and the Secretary of the Air Force makes his
or her final determination, LM or Boeing, as
appropriate, shall change the criteria only as
approved by the Secretary of the Air Force.

B. When LM or Boeing, as appropriate, determines to select
ULA as the Launch Services provider for a particular Space
Vehicle, it shall seek the prior approval of the Compliance
Officer.
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1. LM or Boeing, as appropriate, shall notify the Compliance
Officer of its determination and fully explain the reasons
for the proposed selection.

2. The Compliance Officer shall act within ten (10) business
days after receipt of the written notification and shall not
unreasonably withhold approval of the selection.

3. If the Compliance Officer approves the selection, then the
Compliance Officer shall so notify LM or Boeing, as
appropriate.

4. If the Compliance Officer disapproves the selection:

a. the Compliance Officer shall, no later then ten (10)
business days after receipt of the notification, refer the
matter to the Secretary of the Air Force, including the
Compliance Officer’s recommendations relating to the
selection;

b. the Secretary of the Air Force, in his or her sole
discretion, shall, within ten (10) business days after the
referral by the Compliance Officer to the Secretary of
the Air Force, make the final determination as to
whether to approve the selection and notify LM or
Boeing, as appropriate;

c. if a selection is referred to the Secretary of the Air
Force, and the Secretary of the Air Force makes his or
her final determination, the selection shall be made
only as determined by the Secretary of the Air Force.

C. If the Compliance Officer concludes that LM or Boeing has
Discriminated in violation of this Order, or otherwise failed to
comply with the requirements of Paragraph I11. of this Order:
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1. The Compliance Officer shall notify LM or Boeing, as

appropriate, immediately, describing the conduct that may
violate the Order;

LM or Boeing, as appropriate, shall commence action to
correct the conduct no later than ten (10) business days
after such notification and shall, no later than the end of
the ten (10) day period:

a. notify the Compliance Officer that it has commenced
corrective action, and

b. describe in detail the action it is taking and will take
and the amount of time it will take to complete the
action to correct the conduct; and

If LM or Boeing, as appropriate, fails to commence action
to correct the conduct within ten (10) business days of
such notification, fails to complete the action to correct the
conduct within the amount of time described in its
notification to the Compliance Officer, or if the
Compliance Officer determines that the corrective action
that LM or Boeing, as appropriate, proposes to take will
not adequately remedy the violation or will take too long
to correct the conduct,

a. the Compliance Officer shall refer the matter to the
Secretary of the Air Force who shall, in consultation
with the General Counsel of DoD, decide what, if any,
corrective action shall be required by LM or Boeing;
and

b. the Secretary shall notify LM or Boeing, as
appropriate, and the Compliance Officer of his or her
decision in writing within ten (10) business days after
the referral by the Compliance Officer to the Secretary
of the Air Force.
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D. When LM or Boeing, as a Space Vehicle Prime Contractor,
has the responsibility to select a provider of Launch Services
for a particular Space Vehicle and has the opportunity to
select ULA as the provider of Launch Services for that Space
Vehicle, it shall not be required to comply with the
requirements of Paragraph Il1. of this Order if LM or Boeing,
as appropriate, notifies the Compliance Officer in writing that,
in connection with the selection of a provider of Launch
Services relating to a particular Space Vehicle:

1. it has determined not to select ULA to provide Launch
Services in connection with the particular Space Vehicle;
or

2. ULA has determined not to provide Launch Services in
connection with that particular Space Vehicle.

V.
IT IS FURTHER ORDERED that

A. No later than ten (10) business days after the closing of the
Transaction, Respondents shall deliver a copy of the final
Master Agreement to the Compliance Officer.

B. Boeing and LM shall comply with Exhibit F of the Master
Agreement.

C. After the closing of the Transaction and after Respondents
have delivered a copy of the final Master Agreement to the
Compliance Officer, Boeing and LM shall not change the
Master Agreement or any provision of the Master Agreement
unless:

1. Boeing and LM have notified the Compliance Officer of
the proposed change, and
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2. the Compliance Officer has not, within five (5) business
days of receiving notice of the proposed change:

a. notified Boeing and LM that the proposed change
would or could reasonably be expected to adversely
affect:

(1) Respondents’ ability to comply with this Order;

(2) Boeing’s and LM’s ability and responsibility to
provide technical and financial support to ULA; or

(3) ULA’s ability to successfully perform contracts for
Government Customers; and

b. requested additional time in which to review and
evaluate the proposed change.

D. If the Compliance Officer raises specific concerns and
requests additional time, Boeing and LM shall effectuate the
proposed change only if:

1. the Compliance Officer approves the change as proposed;
or

2. the Compliance Officer has not notified Boeing or LM,
within ten (10) business days of requesting additional
time, that he or she has disapproved the proposed change
in whole or in part.

E. In the Compliance Officer’s notification to Boeing or LM of
his or her disapproval, the Compliance Officer shall explain
the basis of the disapproval and afford Boeing and LM an
opportunity to address the concerns by modifying the
proposed change.
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If the Compliance Officer notifies Boeing or LM of his or her
disapproval and Boeing and LM are unable to modify the
proposed change in a manner satisfactory to the Compliance
Officer:

1. the Compliance Officer shall, at the request of Boeing or
LM, immediately refer the matter to the Secretary of the
Air Force and the General Counsel of DoD, including the
Compliance Officer’s recommendations relating to the
proposed changes and Boeing’s and LM’s explanations in
support of the proposed changes; and

2. the Secretary of the Air Force, in consultation with the
General Counsel of DoD, shall, within ten (10) business
days after the referral by the Compliance Officer, make
the final determination as to whether to approve the
proposed changes and notify LM or Boeing accordingly.

V.
IT ISFURTHER ORDERED that:

Boeing and LM, including Space Vehicle Business, shall not,
absent the prior written consent of the proprietor of Non-
Public Launch Services Information, provide, disclose or
otherwise make available to ULA any Non-Public Launch
Services Information, other than Non-Public Launch Services
Information relating to Delta and Atlas launch vehicles.

. Boeing and LM, including Space Vehicle Business, shall use

any Non-Public Launch Services Information only in their
capacity as a Space Vehicle manufacturer, absent the prior
written consent of the proprietor of Non-Public Launch
Services Information; for avoidance of doubt, Boeing is not
restricted from using information relating to Delta launch
vehicles, and LM is not restricted from using information
relating to Atlas launch vehicles.
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ULA shall not, absent the prior written consent of the
proprietor of Non-Public Space Vehicle Information, provide,
disclose, or otherwise make available to Boeing or LM,
including Space Vehicle Business, any Non-Public Space
Vehicle Information.

ULA shall use Non-Public Space Vehicle Information only in
ULA’s capacity as a Launch Services supplier absent the prior
written consent of the proprietor of the Non-Public Space
Vehicle Information.

Notwithstanding the provisions of Paragraphs V.C. and V.D.
of this Order:

1. ULA may disclose Non-Public Space Vehicle Information
to LM Personnel and Boeing Personnel who are serving as
members of the Board of Directors of ULA only under the
following conditions:

a. the LM Personnel and Boeing Personnel to whom such
information would be disclosed have no management
responsibilities relating to Space Vehicle Business;

b. the information that would be disclosed is provided
only while such Personnel are serving as members of
the Board of Directors;

c. the information that would be disclosed is provided for
the sole purpose of providing oversight;

d. the information that would be disclosed is used solely
for the purpose of providing oversight; and

e. ULA and such Personnel comply with the procedures
described in Paragraphs V.E.4. and V.F. of this Order.



THE BOEING COMPANY 585
AND LOCKHEED MARTIN CORPORATION

Decision and Order

2. ULA may disclose Non-Public Space Vehicle Information
to LM Personnel and Boeing Personnel who prepare LM’s
and Boeing’s financial statements and tax returns only
under the following conditions:

a.

the LM Personnel and Boeing Personnel to whom such
information would be disclosed have no management
responsibilities relating to Space Vehicle Business;

the information that would be disclosed is necessary
for the preparation of LM’s and Boeing’s financial
statements and tax returns and cannot be obtained any
other way;

the information that would be disclosed is provided
only while such Personnel have responsibilities in
connection with the preparation of LM’s and Boeing’s
financial statements and tax returns;

the information is provided for the sole purpose of
preparing LM’s and Boeing’s financial statements and
tax returns;

the information is used solely for the purpose of
preparing LM’s and Boeing’s financial statements and
tax returns; and

ULA and such Personnel comply with the procedures
described in Paragraphs V.E.4. and V.F. of this Order.

3. ULA may disclose Non-Public Space Vehicle Information
to LM Personnel and Boeing Personnel who are providing
Technical Support to ULA only under the following
conditions:

a.

the information is necessary for the provision of
Technical Support;
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the information is provided only during such time as
the Personnel are providing Technical Support to
ULA;

the information is provided for the sole purpose of
providing Technical Support to ULA;

the information shall be used solely for the purpose of
providing Technical Support to ULA; and

ULA and such Personnel comply with the procedures
described in Paragraphs V.E.4. and V.F. of this Order.

Respondents shall assure that LM Personnel and Boeing
Personnel who receive Non-Public Space Vehicle
Information pursuant to Paragraphs V.E.1, V.E.2, or V.E.3
of this Order, each:

a.

use Non-Public Space Vehicle Information solely for
the purposes described in Paragraph V. of this Order;

not disclose such information to any other Personnel at
LM or Boeing;

maintain the confidentiality of such information;

return any documents obtained pursuant to Paragraph
V. of this Order to the Compliance Officer when such
documents are no longer being used;

agree in writing to comply with the obligations set
forth in this Order in a form approved by the
Compliance Officer, and

submit that written agreement to the Compliance
Officer at the time required by the Compliance Officer.
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5. ULA may disclose Non-Public Space Vehicle Information
to LM Personnel and Boeing Personnel as necessary to
provide services consistent with Respondents’ obligations
pursuant to the Transition Services Agreement (Lockheed
Martin to ULA); Transition Services Agreement (ULA to
Lockheed Martin); and Transition Services Agreement
(Boeing and ULA) (hereinafter referred to collectively as
ATransition Services Agreements”) only under the
following conditions:

a. ULA, LM and Boeing shall comply with the
confidentiality provisions of the Transition Services
Agreements;

b. those provisions shall be incorporated by reference
into this Order and made a part hereof as Confidential
Appendix A,

c. any failure by ULA, LM, or Boeing to comply with the
confidentiality provisions of the Transition Services
Agreements shall constitute a failure to comply with
this Order; and

d. the Compliance Officer shall have the authority to
monitor ULA’s, LM’s, and Boeing’s compliance with
the confidentiality provisions of the Transition
Services Agreements.

6. ULA may disclose Non-Public Space Vehicle Information
to LM Personnel and Boeing Personnel to the extent
necessary to enable LM or Boeing to continue to provide,
after the expiration of the Transition Services Agreements,
similar administrative services to those that had been
provided by LM or Boeing to ULA pursuant to the
Transition Services Agreements if:

a. ULA has notified the Compliance Officer that it
intends to obtain such services from LM or Boeing, as
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appropriate; LM or Boeing, as appropriate, has notified
the Compliance Officer that it intends to provide such
services; and the Compliance Officer has notified
ULA, LM, or Boeing, as appropriate, that he or she
approves the arrangement;

b. standard industry-wide confidentiality provisions have
been executed by the appropriate parties and have been
submitted to the Compliance Officer;

c. the parties comply with those provisions;

d. any failure by ULA, LM , or Boeing to comply with
those provisions shall constitute a failure to comply
with this Order; and

e. the Compliance Officer shall have the authority to
monitor ULA’s, LM’s, and Boeing’s compliance with
these provisions.

F. Respondents shall:

1. develop and implement procedures to ensure that their
Personnel comply with the obligations contained in
Paragraph V. of this Order, including, but not limited to,
procedures for monitoring and enforcing these obligations;

2. convey these procedures to their Personnel,

3. require LM Personnel and Boeing Personnel who receive
Non-Public Space Vehicle Information to comply with the
requirements of Paragraph V. of this Order; and

4. conduct annual training sessions with their Personnel who
have or may expect to have duties in connection with these
obligations.
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. LM or Boeing, as applicable, shall ensure that its Personnel
receiving Non-Public Space Vehicle Information from ULA
are not involved in any LM or Boeing proposal team pursuing
those Program(s) and will not assist any such LM or Boeing
proposal team during the Program and for a period to continue
at least one year following the date of his or her last access to
or use of the Non-Public Space Vehicle Information.

. If any Non-Public Space Vehicle Information or Non-Public
Launch Services Information is transferred, obtained, or used
in violation of Paragraph V. of this Order, the Compliance
Officer shall have the authority to implement procedures in his
or her sole discretion to remedy the violation immediately and
shall notify the General Counsel of the DoD and the Federal
Trade Commission.

Respondents shall deliver a copy of this Order to any Space
Vehicle Prime Contractor prior to obtaining from the Space
Vehicle Prime Contractor any Non-Public Space Vehicle
Information and to any Launch Services Prime Contractor
prior to obtaining from the Launch Services Prime Contractor
any Non-Public Launch Services Information.

VI.
IT ISFURTHER ORDERED that:

. By no later than twenty-four (24) months after the closing of
the Transaction, ULA shall have separate communication
networks and management information systems from the
networks and systems of Boeing and LM (including Space
Vehicle Business), with appropriate firewalls and
confidentiality protections in place.

. By no later than three (3) months after the closing of the
Transaction:
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1. ULA shall have separate physical locations segregated
from Boeing and LM (including Space Vehicle Business),
although the respective businesses may be located on the
same campus with clearly demarcated separate facilities;
ULA'’s physical locations, facilities, and business shall be
secured separately from LM and Boeing (including Space
Vehicle Business) so that ULA’s physical locations and
facilities cannot be accessed by LM or Boeing (including
Space Vehicle Business) Personnel, other than for facility
repair, support, and maintenance, pursuant to ULA's lease
agreements with LM or Boeing; notwithstanding the
foregoing, LM’s and Boeing’s Personnel may access ULA
facilities for meetings and similar events in the ordinary
course of business, but each shall be treated as a third-
party contractor for purposes of compliance with
Respondents’ obligations pursuant to this Order;

2. pending implementation of the separate communication
networks and management information systems required
by Paragraph VI.A. of this Order, ULA shall implement
procedures to ensure that the information systems it
employs protect Non-Public Space Vehicle Information
within those systems from being accessed by LM or
Boeing Personnel other than those permitted to use that
information pursuant to the provisions of Paragraph V.E.
of this Order; and

3. ULA Personnel shall have and shall wear different badges
from LM Personnel and Boeing Personnel.

C. No later than fifteen (15) business days after the closing of the
Transaction, ULA, LM, and Boeing shall jointly submit to the
Compliance Officer, the General Counsel of the DoD, and the
Commission’s Compliance Division a proposal outlining the
policies and procedures to be implemented to satisfy the
obligations of Paragraph VI. of this Order. Formal policies
and procedures implementing Paragraph VI. of this Order
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shall be submitted to the Compliance Officer, the General
Counsel of the DoD, and the Commission’s Compliance
Division for review within ninety (90) calendar days after
closing of the Transaction. After consultation with ULA, LM,
and Boeing, the General Counsel of DoD, shall in his or her
sole discretion make changes to such plan to assure
compliance with the terms of this Order. Such changes shall
be reflected in the next compliance reports submitted by the
Compliance Officer and Respondents.

. LM or Boeing, as appropriate (including Space Vehicle
Business), shall not hire or re-hire ULA Personnel (other than
consultants) without first requiring such Personnel to
acknowledge and agree in writing to comply with the
obligations of Paragraph V. of this Order. Any ULA Personnel
(including consultants) who have had access to Non-Public
Space Vehicle Information in connection with a Program and
who are hired, or re-hired, by LM or Boeing shall not, for a
period of at least one year from their last day at ULA, have
any responsibilities relating to such Programs in which the
former ULA Personnel were personally and substantially
involved while at ULA.

1. This provision will not restrict any ULA employee who
has had access only to Non-Public Space Vehicle
Information of one parent company from being hired by
that parent company; and

2. Records of such transfers, and copies of any such
acknowledgments, shall be maintained during the term of
this Order, and shall be available for inspection by the
Compliance Officer. LM or Boeing, as applicable, shall
notify the Compliance Officer of any such hiring or
rehiring.
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VII.

IT IS FURTHER ORDERED that, when this Order places
time limits on certain actions by the Compliance Officer,
Secretary of DoD, Secretary of the Air Force, or General Counsel
of DoD, such limits may be modified by their agreement with
Respondents. When this Order places time limits on certain
actions by any Respondent, such limits may be modified by
agreement between the Compliance Officer and that Respondent.

VIII.
IT ISFURTHER ORDERED that:

A. No later than thirty (30) days after the closing of the
Transaction:

1. Respondents shall distribute this Order to the Personnel of
ULA and Space Vehicle Business.
2. Inaseparate communication:

a. ULA shall inform all of its Personnel of the terms and
requirements of this Order and require all ULA
Personnel to adhere to such provisions.

b. Boeing and LM shall inform all of its Space Vehicle
Business Personnel of the terms and requirements of
this Order and require all Space Vehicle Business
Personnel to adhere to such provisions.

B. No later than three (3) months after the closing of the
Transaction, Respondents shall:

1. develop procedures, policies, and practices relating to the
receipt, identification, custody, use, and disposal of any
Non-Public Space Vehicle Information or Non-Public
Launch Services Information and incorporate such
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procedures, policies, and practices into Respondents’
operations manuals or other systems used for
disseminating such procedures, policies, and practices;

2. complete the development of new procedures or the
incorporation into existing procedures measures to be used
in the event any Personnel of Respondents fails to comply
with such procedures, policies, and practices; and

3. complete the provision of in-person or computer-based
training of ULA and Space Vehicle Business Personnel
who have or who can expect to have duties related to the
requirements of this Order.

C. After the initial training required by Paragraph VIII1.B.3. of
this Order, Respondents shall conduct annual in-person or
computer-based training of ULA and Space Vehicle Business
Personnel who have or can expect to have duties related to the
requirements of this Order.

D. In connection with the training required by Paragraphs V.F.4.,
VII1.B.3., and VIII.C. of this Order, no later than one month
prior to conducting the required training, Respondents shall
notify the Compliance Officer of the categories of Personnel
that they plan to include in the training. If the Compliance
Officer determines that additional categories of Personnel
must be included in the training, he or she will notify
Respondents no later than ten (10) days after receiving
Respondents’ notification, and Respondents shall include
those categories of Personnel in the required training.

IX.
IT ISFURTHER ORDERED that:
A. The Secretary of Defense shall appoint a Compliance Officer,

who shall be an employee of the United States government.
The Compliance Officer shall oversee compliance by the
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Respondents with the terms of this Order, and shall have the
power and authority to oversee such compliance.

Respondents shall not object to the Compliance Officer
chosen by the Secretary of Defense

To perform his or her duties and responsibilities pursuant to
this Order, and subject to any legally recognized privilege, the
Compliance Officer shall be authorized to and may:

1.

interview any of Respondents’ Personnel, upon three (3)
days’ notice to that Respondent and without restraint or
interference by Respondents, relating to any matters
contained in this Order as determined by the Compliance
Officer;

during normal business hours, inspect and copy any
document in the possession, custody, or control of
Respondents relating to any matters contained in this
Order as determined by the Compliance Officer;

during normal business hours, obtain access to and inspect
any systems or equipment to which Respondents’
Personnel have access;

during normal business hours, obtain access to and inspect
any physical facility, building, or other premises to which
Respondents’ Personnel have access; and

require Respondents to provide documents, data, and other
information to the Compliance Officer in such form as the
Compliance Officer may direct and within such time
periods as the Compliance Officer may require.

The Compliance Officer may require Respondents to comply
with his or her requests relating to Respondents’ compliance
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with their obligations pursuant to this Order within reasonable
time limits established by the Compliance Officer.

1.

The Compliance Officer shall convey to Respondents the
time limits applicable to the request at the time he or she
makes the request.

Failure to comply with the Compliance Officer’s requests
within the time limits established by the Compliance
Officer shall be a violation of this Order; provided,
however, that the Compliance Officer shall, within the
initial time limits established, afford Respondents the
opportunity to request additional time if needed and the
Compliance Officer shall not unreasonably withhold
approval of such a request for an extension.

E. The Compliance Officer shall:

1.

investigate any complaint or representation made to him or
her, or made available to him or her with respect to any
matter arising in relation to or connected with compliance
by Respondents with this Order;

solicit and accept comments from third parties regarding
Respondents’ compliance with this Order as the
Compliance Officer deems necessary and appropriate;

use DoD or other United States government staff as
appropriate; and

hire, at the cost and expense of Respondents, a third party
(or third parties) who shall be solely accountable to the
Compliance Officer, shall have such duties and
responsibilities as determined by the Compliance Officer
and that do not exceed the Compliance Officer’s duties
and responsibilities as set forth in this Order and shall
have the same access as the Compliance Officer pursuant
to Paragraph IX.C. of this Order; provided, however, that
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the professional staff (including third party consultants)
reporting to the Compliance Officer shall be no larger than
ten (10) persons (measured by full-time equivalents), with
such maximum to be expanded solely with the permission
of the Secretary of the Air Force as necessary pursuant to
this Order; and provided that such professional staff
(including third party consultants) shall maintain the
confidentiality of business sensitive or proprietary
information and documents of Respondents or any other
person.

F. Respondents shall use their best efforts to assist the

Compliance Officer and the Compliance Officer’s staff in
satisfaction of their responsibilities pursuant to this Order.

Respondents shall cooperate with the Compliance Officer and
his or her staff and shall take no action to interfere with or to
impede the performance of the Compliance Officer and his or
her staff in satisfaction of these responsibilities.

Each of Respondents shall furnish to the Compliance Officer a
compliance report, to be submitted as directed by the
Compliance Officer, but in any event no less frequently than
on an annual basis or more frequently than quarterly.

1. The compliance report of each Respondent shall contain

an affidavit that describes the actions that that Respondent
has taken and the steps that that Respondent has
implemented to comply with the terms of this Order and
shall be verified as true and correct by an officer of that
Respondent.

The Compliance Officer may direct Respondents to
include in their reports any other information the Com-
pliance Officer deems useful or necessary.
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The Compliance Officer shall report in writing on an annual
basis to the Secretary of the Air Force, the General Counsel of
the DoD, and the Compliance Division of the Commission,
summarizing the actions the Compliance Officer has
undertaken in performing his or her duties pursuant to this
Order. Such report shall include any compliance reports
submitted by Respondents to the Compliance Officer pursuant
to Paragraph IX.H. of this Order.

If the Compliance Officer is unable to perform his or duties
for whatever reason, the Compliance Officer shall promptly
notify the individuals listed in Paragraph IX.I. of this Order.
The Secretary of Defense shall then appoint another
Compliance Officer. The Secretary of Defense shall have the
sole discretion to replace the Compliance Officer at any time
when the Secretary of Defense considers such action
appropriate.

If the Compliance Officer determines to investigate any
assertions or allegations of noncompliance, the Compliance
Officer shall advise Respondents as soon as practical of the
assertions or allegations of noncompliance that the
Compliance Officer intends to investigate, the Compliance
Officer shall afford Respondents reasonable time limits, to be
determined by the Compliance Officer in his or her sole
discretion, to attempt to resolve any deficiencies in
Respondents’ performance of its obligations under this Order.

If the Compliance Officer has reason to believe that there has
been a failure of the Respondents to comply with any term of
this Order, he or she shall notify the Secretary of the Air
Force, the General Counsel of the DoD, and the Compliance
Division of the Commission. As soon as practical, the
Compliance Officer shall inform Respondents that he or she
has notified the Secretary of the Air Force, the General
Counsel of the DoD, and the Compliance Division of the
Commission of the failure and the material nature of the
assertion or allegation of noncompliance.



598

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 143

Decision and Order

M. Respondents:

1. shall bear all of their costs of monitoring, complying with,

or enforcing this Order, and all such reasonable costs of
the DoD arising solely from monitoring, complying with,
or enforcing this Order, excluding the salaries and benefits
of United States government employees, and including,
but not limited to, the costs of the Compliance Officer and
the costs associated with the retention of third parties to
assist the Compliance Officer.

shall not charge to the DoD, either directly or indirectly,
any costs of DoD referred to in Paragraph IX.M.1. of this
Order; Respondents shall not charge to DoD, either
directly or indirectly, any of Respondents’ costs, referred
to in Paragraph IX.M.1. of this Order, including any
remedial costs, as defined by Paragraph IX.M.3. of this
Order; provided, however, that costs referred to in
Paragraph IX.M.1.of this Order, incurred by Respondents,
other than remedial costs, associated with normal business
activities that could reasonably have been undertaken by
Respondents in the absence of this Order are not subject to
the charging restrictions of Paragraph 1X.M.2. of this
Order, whether or not such activities are affected by this
Order; and further provided that, in the event that the
Commission determines to seek civil penalties based on
non-compliance with provisions of this Order, and the
conduct at issue is held to be compliant with the Order, the
remedial costs disallowed pursuant to Paragraph 1X.M. of
this Order may be charged to DoD.

Remedial costs are those costs, incurred by Respondents,
relating directly to the administration of measures to
remedy conduct of Respondents in violation of this Order,
where the following conditions are met:
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a. the conduct of Respondents was not undertaken
pursuant to prior written direction or approval of the
Compliance Officer;

b. the Secretary of the Air Force has taken action in
accordance with this Order indicating concurrence
with the Compliance Officer’s conclusion that
Respondents have engaged in conduct in violation of
this Order with respect to a Program; and

c. said costs are incurred after the date of the Secretary of
the Air Force’s action.

IX.

IT IS FURTHER ORDERED that each Respondent shall
notify the General Counsel of DoD and the Commission at least
thirty (30) days prior to any proposed change in that Respondent
such as dissolution, assignment, or sale resulting in the emergence
of a successor corporation, or the creation or dissolution of
subsidiaries or any other change in the corporation that may affect
compliance obligations arising out of this Order.

X.

IT IS FURTHER ORDERED that, for the purpose of
determining or securing compliance with this Order, subject to
any legally recognized privilege and any security requirements
imposed by a United States Government Agency, and upon
written request, each Respondent shall permit any duly authorized
representative of the Commission:

A. Access, during business hours and in the presence of counsel,
to all facilities and access to inspect and copy all books,
ledgers, accounts, correspondence, memoranda and other
records and documents in the possession or under the control
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of that Respondent relating to any matters contained in this
Order; and

B. Upon five (5) days’ notice to that Respondent and without
restraint or interference from it, to interview officers,
directors, employees, independent contractors, or agents of
that Respondent, who may have counsel present, relating to
any matters contained in this Order.

XI.

IT IS FURTHER ORDERED that within sixty (60) days
after the date this Order becomes final and annually for the next
nine (9) years on the anniversary of the date this Order becomes
final, and at such additional times as the Commission or the
General Counsel of DoD may require, each Respondent shall
submit to the Commission and the General Counsel of DoD a
verified written report setting forth in detail the manner and form
in which it intends to comply, is complying, and has complied
with the requirements of this Order, including, but not limited to,
a separate, specific statement by the General Counsel of each
Respondent as to whether that Respondent has complied with the
requirements of Paragraph IV. of this Order.

XIl.

IT IS FURTHER ORDERED that this Order shall terminate
on May 1, 2017.

By the Commission.
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Confidential Appendix A

[Redacted From Public Record But Incorporated By
Reference]

CONCURRING STATEMENT OF
COMMISSIONER PAMELA JONES HARBOUR

I concur in the Commission’s decision to accept a proposed
consent agreement and allow the formation of United Launch
Alliance (ULA), a joint venture of The Boeing Company (Boeing)
and Lockheed Martin Corporation (Lockheed). | write separately
to elaborate on the reasoning behind my vote.

The Analysis to Aid Public Comment (“APC) states, and |
agree, that Asignificant anticompetitive effects, including the loss
of non-price competition and the loss of potential future price
competition, are likely to occur if the proposed transaction is
consummated.” If the proposed ULA joint venture could be
scrutinized solely through a competition lens, | would have no
choice but to vote for a Commission challenge.

It is impossible, however, to ignore the views of the U.S.
Department of Defense (DoD). DoD unequivocally has
communicated its position to the Commission: the creation of
ULA is critical to protect national security interests, and enabling
these unique national security benefits to flow is more important
to the public interest than preventing the loss of direct competition
between Boeing and Lockheed.
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It is my understanding that the Commission and DoD share a
long history of cooperation in their review of defense industry
transactions, with each agency contributing its specialized
expertise and insights. In this case, pursuant to established
protocol, staff from the two agencies have worked together for
many months to analyze the proposed joint venture.

Moreover, DoD is the primary purchaser of government
medium to heavy launch services and government space vehicles.
In merger cases outside of the defense context, the Commission
and its staff typically rely on customer testimony (“mong other
sources of information) to learn about markets, define the scope of
potential competitive harm, and evaluate whether the Commission
should take enforcement action.! As a matter of legal principle
and sound enforcement policy, the views of DoD as a major
customer are entitled to no less respect in this case.

From a purely practical perspective, I must consider the
potential role of DoD testimony if the Commission were to seek a
preliminary injunction over DoD’s objections. As a
Commissioner, |1 am responsible for evaluating litigation risk
before sending Commission staff into court. Customer testimony,
standing alone, certainly would not (and should not) be

! See, e.g., Interview with Commissioner Pamela Jones Harbour,

ANTITRUST SOURCE (March 2006), at 9, available at http://www.abanet.org/
antitrust/at-source/06/03/Mar06-HarbourIntrvw3=22f.pdf (discussing role of
customer testimony) (citing, inter alia, Deborah Platt Majoras, Recent Actions
at the Federal Trade Commission, Remarks Before the Dallas Bar
Association’s Antitrust and Trade Regulation Section (Jan. 18, 2005), available
at  http://www.ftc.gov/speeches/majoras/050126recentactions.pdf.; Chicago
Bridge & Iron Co. N.V., et al., FTC Dkt. No. 9300, Opinion of the
Commission  (2004), available at http://www.ftc.gov/os/adjpro/d9300
/0501060pionpublicrecordversion9300.pdf.; Arch Coal, FTC Dkt. No. 9316,
Statement of the Commission (June 13, 2005), available at http://www.ftc.gov
/os/adjpro/d9316/050613commstatement.pdf; id., Dissenting Statement of
Commissioner Pamela Jones Harbour, available at http://www.ftc.gov/
0s/adjpro/d9316/050613harbourstatement.pdf ).
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dispositive, in this or any other merger case. | expect, however,
that DoD’s conclusions would influence a judge’s decision
whether to grant a preliminary injunction — especially in light of
the national security overlay and DoD’s expertise.

The proposed consent order addresses three competitive
concerns that, in DoD’s view, are not “intrinsically linked” to
ULA’s putative national security advantages. The AAPC
acknowledges that the proposed consent agreement “does not
attempt to remedy the loss of direct competition” and is, instead,
intended to “address ancillary competitive harms that DoD has
identified as not inextricably tied to the national security benefits
associated with the creation of ULA.”

While | have voted in favor of accepting the proposed consent
agreement, | note a few troublesome aspects. The proposed
consent agreement departs radically from traditional Commission
consent orders in merger cases. Structural remedies are, by far,
the preferred way to resolve competitive problems in the
horizontal merger context. Conduct restrictions, standing alone,
generally are viewed as insufficient to address the underlying
market mechanisms from which competitive harm may arise.
Here, in lieu of market-based competition, the monopolist ULA
will be subjected to an elaborate and highly regulatory system of
oversight by a “compliance officer” appointed by the Secretary of
Defense. Ordinarily, such a system would not be considered an
effective remedy for the anticompetitive effects alleged in the
Commission’s complaint.

I continue to believe that preserving a competitive market
structure is the preferred “fix” for an anticompetitive horizontal
merger. Also, | am somewhat unsettled by the notion that the
Commission — an independent, bipartisan federal agency — is, in
effect, delegating away too much of its oversight authority to an
executive branch agency. | recognize, however, that staff from
the Commission and DoD have attempted to craft a workable
remedy that will strike an appropriate balance between
competition and broader national security interests.
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In the end, I am faced with a Hobson’s choice: accept a
complex and regulatory consent that will prevent some
competitive harm; or do nothing, and allow the joint venture to
proceed unrestricted. | lack the technical expertise to second-
guess DoD’s conclusion that allowing the formation of ULA is
the best way to preserve national security and protect the public
interest. In light of our agencies’ established protocol for
concurrent review of defense industry transactions, | reluctantly
agree that the Commission must give DoD the benefit of the
doubt. I therefore vote to accept the proposed consent agreement.

ANALYSIS OF AGREEMENT CONTAINING CONSENT
ORDER TO AID PUBLIC COMMENT

|. Introduction

The Federal Trade Commission (“Commission”) has accepted,
subject to final approval, an Agreement Containing Consent Order
(“Consent Agreement”) from The Boeing Company (“Boeing”),
Lockheed Martin Corporation (“Lockheed”), and United Launch
Alliance L.L.C. (“ULA”). The purpose of the proposed Consent
Agreement is to remedy the anticompetitive effects resulting from
the formation of ULA, a joint venture of Boeing and Lockheed
that will provide launch services to the Department of Defense
(“DoD”) and other U.S. government customers, that are not
necessary to achieve the national security benefits that DoD
believes will flow from the creation of ULA. The proposed
Consent Agreement requires that: (1) ULA cooperate on
equivalent terms with all providers of government space vehicles;
(2) the space vehicle businesses of Boeing and Lockheed provide
equal consideration and support to all launch services providers
when seeking any U.S. government delivery in orbit contract; and
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(3) Boeing, Lockheed, and ULA safeguard competitively sensitive
information obtained from other providers of space vehicles and
launch services.

The Consent Agreement has been placed on the public record
for 30 days for receipt of comments by interested persons.
Comments received during this period will become part of the
public record. After 30 days, the Commission will again review
the Consent Agreement and the comments received, and will
decide whether it should withdraw from the proposed Consent
Agreement or make it final.

Pursuant to a Joint Venture Master Agreement, dated May 2,
2005, Boeing and Lockheed agreed to form a joint venture to be
called ULA (“Proposed Joint Venture”). The Proposed Joint
Venture would consolidate manufacturing and development of
Boeing and Lockheed’s Expendable Launch Vehicles (“ELV”).
Sales of launch services to the U.S. government will also be
merged into ULA. Boeing and Lockheed will not exchange any
cash in the transaction, but each party’s contributed businesses are
valued in excess of $530.7 million. The Commission's complaint
alleges that the Proposed Joint VVenture would violate Section 7 of
the Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
Federal Trade Commission Act, as amended, 15 U.S.C. § 45, by
substantially lessening competition in the U.S. markets for
government medium to heavy (“MTH”) launch services and
government space vehicles.

Il. The Parties

Boeing maintains its headquarters in Chicago, Illinois. It is the
world’s largest aerospace company and the second largest
supplier to the Department of Defense. Boeing manufactures and
sells MTH launch services to the U.S. government on its two
ELVs, the Delta 1l and Delta IV. Delta Il provides medium lift
capability; Delta 1V provides heavy lift capability. Boeing is the
third largest supplier of government space vehicles.
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Lockheed, based in Bethesda, Maryland, is the largest defense
contractor in the United States. Lockheed provides MTH launch
services to the U.S. government with its Atlas V ELV. Lockheed
is the largest supplier of government space vehicles.

I11. Government MTH Launch Services and Space Vehicles

Government MTH launch services are a relevant product
market for the purposes of assessing the likely competitive effects
of the Proposed Joint Venture. Launch service providers deliver
space vehicles (i.e., satellites, interplanetary spacecraft, and other
payloads) into earth orbit or beyond into outer space. Payloads in
excess of 4,150 pounds require, at minimum, a medium lift launch
vehicle to attain low earth orbit, the lowest sustainable orbit.
MTH launch vehicles are generally based on a common vehicle
configuration, i.e., the Delta IV and Atlas V, and are customized
to adjust lift capability by adding “strap-on” motors or additional
booster engines. There is no alternative technology currently
available to deliver satellites and other payloads to space in the
medium and heavy weight classes. Light launch vehicles cannot
be “scaled-up” with strap-on motors or booster engines to increase
lift capability. Further, with the U.S. government’s demand for
communication and reconnaissance capabilities increasing, space
vehicles are not expected to become lighter in the future.
Accordingly, the U.S. government has no alternatives for the
functions performed by space vehicles and no alternative
technology to deliver MTH payloads to space.

Government space vehicles are a second relevant product
market for the purposes of analyzing the competitive effects of the
Proposed Joint Venture. The United States government purchases
space vehicles for a multitude of unique (and often classified)
applications, including military communications and navigation,
reconnaissance, atmospheric  observation, and scientific
exploratory missions, among other things. Other forms of
communication, navigation, reconnaissance, and scientific
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observation are not substitutes for the unique capabilities of
government space vehicles.

The relevant geographic market is the United States. Federal
law and national security imperatives require that the U.S. govern-
ment purchase MTH launch services and space vehicles from
domestic companies.

The U.S. markets for government MTH launch services and
government space vehicles are highly concentrated. In the U.S.
government MTH launch services market, Boeing and Lockheed
are the only competitors, and their consolidation will result in a
monopoly. Space Exploration Technologies Corp. (“SpaceX”) is
attempting to enter the MTH launch services market, but the
timing of its possible entry and the reliability of its MTH launch
vehicles is uncertain. Additionally, DoD and other government
customers would require several validation launches before
purchasing MTH launch services from SpaceX, further
postponing the market impact of SpaceX’s potential entry. In the
U.S. market for government space vehicles, three firms, Boeing,
Lockheed, and Northrop Grumman (“Northrop™), account for the
large majority of sales.

V. Entry

Entry into the government MTH launch services market and
the government space vehicle market is extremely difficult. For
MTH launch vehicles and government space vehicles alike,
design and development alone require many years and cost in
excess of a billion dollars. Government space vehicles cost
approximately $1 billion and take approximately five years to
produce. Moreover, because the costs of a launch failure or a
space vehicle malfunction are extremely high in terms of dollars
and delays in vital national security or scientific services, the U.S.
government only procures MTH launch services and space
vehicles from firms with an established track record for success.
As a result, new entry is unlikely to reverse the anticompetitive
effects of the Proposed Joint Venture.
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V. Competitive Effects

DoD has contracted with both Boeing and Lockheed to
provide MTH launch services through 2011. Under the current
procurement program — known as “Buy III” — Boeing’s and
Lockheed’s fixed costs are covered by DoD, and launch services
are purchased at variable cost. The rationale for this program is
grounded in a Presidential Decision Directive requiring the U.S.
Government to maintain “assured access to space,” which is
interpreted to require maintaining at least two independent MTH
launch vehicle providers.

Despite the absence of current price competition under Buy
111, significant anticompetitive effects, including the loss of non-
price competition and the loss of potential future price
competition, are likely to occur if the proposed transaction is
consummated. Under Buy Ill, launches that are more than two
years away may be awarded to either Boeing or Lockheed. As a
result, each has an incentive to improve the capability and
reliability of its launch services to increase the likelihood that
DoD will award it future launches. In addition, Buy 11l expires in
2011, after which full price and non-price competition pursuant to
DoD’s usual procurement process may be reinstated. Finally, the
creation of the Proposed Joint Venture would deny the
government the benefits of a competitive “down select” to either
the Delta or Atlas ELV if assured access to space is later
determined not to require two separate families of launch
vehicles.

National security issues, however, are also a vital element of
an analysis of the Proposed Joint Venture. To understand the
unique national security implications of the Proposed Joint
Venture, the Commission has consulted closely with the DoD and
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other federal agencies. Indeed, as the primary customer of
government MTH launch services and space vehicles and the
government agency ultimately responsible for the security of the
United States, DoD’s views on ULA were particularly significant.
Under these unique circumstances, the Commission placed a great
deal of weight on DoD’s position as to whether ULA would
benefit national security and whether the Commission should
challenge the Proposed Joint Venture.

DoD has informed the Commission that the creation of ULA
will advance U.S. national security interests by improving the
United States’ ability to access space reliably. DoD considers
access to space “essential” given the military’s increasing
dependence on space-based reconnaissance, communication, and
munitions-guidance systems. Maximizing the reliability of launch
vehicles that provide access to space is of paramount importance
to DoD. A single launch failure can result in the loss of a mission-
critical payload and threaten military programs by delaying future
launches until the cause of the failure is discovered and remedied.

ULA will improve launch vehicle reliability in several ways.
First, the single ULA workforce will benefit from a launch tempo
(the number of vehicles assembled and launched per year) greater
than could be expected from the two separate Lockheed and
Boeing workforces. A single workforce with more launch
experience will be critical in minimizing mistakes and
malfunctions that jeopardize mission success. In addition,
integrating the two firms’ complmentary technologies will infuse
each firm’s launch vehicles with the technical improvements and
innovations of its competitor, further enhancing the reliability of
Atlas V and Delta IV. Under these unique circumstances, the

! See Letter from Michael R. Moiseyev, Assistant Director, Bureau of

Competition, Federal Trade Commission, to Douglas P. Larsen, Deputy
General Counsel (“cquisition & Logistics), Department of Defense, dated July
6, 2006, and Letter from Honorable Kenneth J. Krieg, Under Secretary of
Defense for Acquisition, Technology & Logistics, Department of Defense, to
Honorable Deborah P. Majoras, Chairman of the Federal Trade Commission,
dated August 15, 2006.
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increase in reliability can be recognized as an efficiency flowing
from the joint venture.

After thorough review, DoD has determined that the national
security benefits flowing from ULA would exceed any
anticompetitive harm caused by the proposed transaction. DoD
has expressed three competitive concerns, however, that are not
intrinsically linked to ULA’s national security benefits. These
vertical issues are competitively significant because ULA’s
pricing will be regulated, rather than competitive, giving ULA the
incentive to exert its monopoly power in related, but unregulated,
markets. The first of DoD’s concerns is that ULA will favor its
parents’ space vehicle businesses to the detriment of other space
vehicle manufacturers, such as Northrop. Today, competition
between Boeing and Lockheed for launch services induces the
companies to cooperate with other space vehicle suppliers,
notwithstanding the fact that each has incentives to favor its own
space vehicle business, out of fear that the other would cooperate
and win the launch. The proposed transaction eliminates that
threat, and, as a result, reduces the incentives for ULA to optimize
its launch vehicles for use with Northrop space vehicles, to the
detriment of Northrop and the government.

Second, DoD believes that Boeing and Lockheed may utilize
their positions in the space vehicle market to raise barriers to entry
in the government MTH launch services market. In this regard,
one type of space vehicle procurement presents a problem.
Occasionally, DoD requires a space vehicle supplier to select a
launch service and provide one price for the space vehicle as well
as the launch. In these so-called “delivery in orbit” procurements,
DoD is concerned that Boeing and Lockheed will have an
incentive to defend ULA’s monopoly by refusing to consider on
equal terms any other launch service competitors that may
emerge, such as SpaceX.
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Third, the creation of ULA increases the likelihood that
competitively sensitive information from third parties will be
disclosed among ULA, Boeing, and Lockheed in a manner that
harms competition. For example, as vertically integrated
suppliers, Boeing and Lockheed may have incentives to share
confidential Northrop information obtained as a launch vehicle
services suppler with their respective space vehicle businesses.
Similarly, Boeing and Lockheed may have an incentive to share
with ULA confidential information that their space vehicle
businesses may learn from any future launch vehicle service
competitors. This concern arises because third parties, such as
Northrop, will no longer be able to utilize competition between
Boeing and Lockheed in the MTH launch services market to
negotiate the creation of firewalls and other protections for their
confidential information.

V1. The Proposed Consent Agreement

To allow the United States to obtain the national security
enhancements offered by ULA, the proposed Consent Agreement
does not attempt to remedy the loss of direct competition between
Boeing and Lockheed Martin under these unique circumstances.
Instead, the purpose of the proposed Consent Agreement is to
address ancillary competitive harms that DoD has identified as not
inextricably tied to the national security benefits associated with
the creation of ULA. To ensure that the provisions of the
proposed Consent Agreement are followed, it provides for a
compliance officer who will be appointed by the Secretary of
Defense. The compliance officer will have broad investigative and
remedial powers and may interview respondents’ personnel,
inspect respondents’ facilities, and require respondents to provide
documents, data, and other information.

To alleviate DoD’s concerns in the government space vehicle
market, the proposed Consent Agreement requires ULA to
cooperate on equivalent terms with all government space vehicle
providers seeking to win U.S. government procurement contracts.
Because a space vehicle and launch vehicle require significant
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integration to achieve successful placement of a space vehicle into
orbit, space vehicle and launch services providers work closely
together pursuant to teaming arrangements when seeking to win
government contracts. Pursuant to the proposed agreement, ULA
must provide all space vehicle suppliers with equal access to
engineering resources, personnel, and technical information.
These provisions ensure that ULA cannot give an unfair
advantage to the space vehicle businesses of its parents during
DoD’s space vehicle procurement process.

The proposed Consent Agreement addresses DoD’s concern
that Boeing and Lockheed will refuse to support or deal with
future competitors to ULA by requiring Boeing and Lockheed to
provide equal consideration, information, and resources to any
launch services competitors of ULA when bidding on a delivery
in orbit contract. These provisions prevent Boeing and Lockheed
from slowing or deterring entry into the MTH launch services
businesses in order to protect ULA’s monopoly status. To ensure
the parties’ compliance with this requirement, Boeing and
Lockheed must create selection criteria and have those criteria
approved by the compliance officer. Further, the proposed
Consent Agreement prohibits Boeing and Lockheed from
selecting ULA as a launch services supplier without the prior
approval of the compliance officer.

To address DoD’s concern that competitive harm may occur
as the result of the exchange of confidential information, the
proposed agreement forbids ULA, Boeing, and Lockheed from
sharing third parties’ competitively sensitive information. ULA
must establish separate teams to support each space vehicle
supplier’s efforts to win government contracts and implement
procedures, pursuant to the compliance officer’s oversight, that
will ensure that confidential information is not exchanged among
the teams. Additionally, the order requires a number of
prophylactic measures designed to ensure that confidential
information is not exchanged between ULA and its parents.
Pursuant to these provisions, ULA’s facilities must be physically
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separate from those of Boeing and Lockheed, and employees must
be able to access only the facilities of their respective employer. If
ULA requires technical support from Boeing or Lockheed
employees, these employees must sign confidentiality agreements,
which must be provided to the compliance officer, agreeing not to
disclose the confidential information of any space vehicle supplier
teaming with ULA. In addition, for a one-year period, any such
employee may not join or assist a Boeing or Lockheed project that
is competing with a space vehicle supplier whose confidential
information was obtained by the employee during work at ULA.

The purpose of this analysis is to facilitate public comment on
the proposed Consent Agreement, and it is not intended to
constitute an official interpretation of the proposed Consent
Agreement or to modify its terms in any way.
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IN THE MATTER OF

DARDEN RESTAURANTS, INC., GMRI, INC. AND
DARDEN GC CORPORATION

CONSENT ORDER, ETC., IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket C-4189; File No. 062 3112
Complaint, May 7, 2007 — Decision, May 7, 2007

This consent order addresses the respondents’ failure to disclose adequately the
material terms and conditions of Darden Gift Cards, which can be used at
several restaurant chains. The order prohibits respondents from advertising or
selling Darden Gift Cards without disclosing, clearly and prominently, the
existence and all terms and conditions of any expiration date or automatic fees.
The disclosure must also appear on the front of the card. The order also
prohibits respondents from making any misrepresentation about any material
term or condition associated with the Darden Gift Card, and it prohibits them
from collecting or attempting to collect any dormancy fee on any card activated
prior to the date of the order. Respondents are required to restore to a card the
amount of any fees assessed prior to the date of the order and to provide notice
to consumers on respondents’ websites of the automatic restoration of fees. The
order also requires respondents to maintain certain records relating to Darden
Gift Cards and to distribute copies of the order to various respondent personnel
as well as to others who engage in conduct related to the order. The
respondents must also notify the Commission of any changes in corporate
structure that might affect compliance with the order and must file reports with
the Commission detailing compliance with the order.

Participants

For the Commission: Jonathan M. Kraden, Lucy Morris, and
Bevin T. Murphy.

For the Respondents: Christine Varney and Sharis
Pozen, Hogan & Hartson LLP; and Richard Leighton, Keller &
Heckman LLP.



