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CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4378; File No. 112 3168
Complaint, December 3, 2012 — Decision, December 3, 2012

This consent order addresses ABCSP, Inc.’s statements made in Internet
advertising regarding its placement services for seniors requiring long-term
care in assisted living facilities and other non-nursing home facilities servicing
the frail elderly. The complaint alleges that ABC violated of Section 5(a) of
the Federal Trade Commission Act by making false and unsubstantiated claims
that it, or its care coordinators, view or evaluate virtually all or a substantial
majority of such facilities in every geographic region of the United States. The
consent order prohibits ABC from making any false or unsubstantiated
representations regarding its placement services.

Participants
For the Commission: Zachary Hunter and David R. Spiegel.
For the Respondent: Carl Zwisler, Gray, Plant, and Mooty.

COMPLAINT

The Federal Trade Commission, having reason to believe that
ABCSP, Inc. (“ABC,” or “respondent”) has violated provisions of
the Federal Trade Commission Act, and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. Respondent is a California corporation with its principal
office or place of business at 1406 Blue Oaks Blvd., Ste. 100,
Roseville, CA 95747. Respondent does business under its own
name as well as the name, “Always Best Care.” Respondent
provides its services through a network of franchisees located
throughout the United States.

2. Respondent advertises that its locally-based *“care
coordinators” offer consumers free assistance in obtaining
placements at assisted living communities, residential care homes,
and other facilities which provide care for the frail elderly. ABC
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states that it receives compensation for its placement services
from the facilities at which it makes its placements.

3. The acts and practices of respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act.

4. There are least 39,000 assisted living facilities in the
United States, as well as thousands of smaller, residential care
homes which provide assistance and living arrangements for the
frail elderly. In many of the geographic areas in which ABC’s
franchisees operate, there are at least one thousand such facilities
and homes.

5. ABC’s training manual for new franchisees recommends
that they sign contracts with at least 35 to 40 such facilities before
opening for business. ABC typically does not know the identity
of the assisted living facilities and residential care homes with
which its franchisees have contracts.

6. Respondent has disseminated or has caused the
dissemination of promotional materials for its placement services
through web-based advertisements. See, e.g., Exhibits A through
C, attached hereto. ABC’s promotional materials contain the
following statements or depictions:

a. ABC’s Web Site:

To help guide you through the maze of assisted living
communities, independent communities and residential
care homes, Always Best Care visits or evaluates most
every facility in our markets. If you need help
selecting assisted living facilities that are ideal for your
loved ones, let us provide our expertise.

Exh. A.
b. ABC’s Web Site:

With our free assisted living placement program, we
match our clients with the top three or four most
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appropriate living options based upon individual
needs, custom screening, and available budgets.

Understanding what community is right for your loved
one can be a daunting task. Always Best Care helps
seniors and their families through the entire process.
Our Care Coordinators are local and have personally
viewed virtually all of the assisted living communities
in your area. Contact your Always Best Care
representative today.

Exh. B.
c. ABC’s Web Site:

Our Care Coordinators are local and have personally
viewed most RCFE [Residential Care Facility for
Elderly] homes in your area.

Exh. C.

7. Through the means described in Paragraph 6, ABC has
represented, expressly or by implication, that its placement
recommendations for assisted living facilities and residential care
homes in different geographic regions are based on the personal
knowledge of its personnel or agents regarding virtually all, or a
substantial majority, of such facilities in these geographic regions.

8. Intruth and in fact, in numerous geographic regions of the
United States, ABC’s placement recommendations for assisted
living facilities and residential care homes are not based on the
personal knowledge of its personnel or agents of virtually all, or a
substantial majority, of the facilities in that geographic region.
Therefore, the representation set forth in Paragraph 7 is false or
misleading.

9. Through the means described in Paragraph 6, respondent
has represented, expressly or by implication, that it possessed and
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relied upon a reasonable basis that substantiated the representation
set forth in Paragraph 7, at the time the representation was made.

10. In truth and in fact, respondent did not possess and rely
upon a reasonable basis that substantiated the representation set
forth in Paragraph 7, at the time the representation was made.
Therefore, the representation set forth in Paragraph 9 is false or
misleading.

11. Respondent’s practices, as alleged in this complaint,
constitute deceptive acts or practices in or affecting commerce in
violation of Section 5(a) of the Federal Trade Commission Act.

THEREFORE, the Federal Trade Commission, this third day
of December, 2012, has issued this complaint against respondent.

By the Commission.
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DECISION AND ORDER

The Federal Trade Commission, having initiated an
investigation of certain acts and practices of the respondent named
in the caption hereof, and the respondent having been furnished
thereafter with a copy of a draft of a Complaint which the Bureau
of Consumer Protection proposed to present to the Commission
for its consideration and which, if issued, would charge the
respondent with violation of the Federal Trade Commission Act;
and

The respondent and counsel for the Commission having
thereafter executed an agreement containing a consent order, an
admission by the respondent of all the jurisdictional facts set forth
in the aforesaid draft complaint, a statement that the signing of the
agreement is for settlement purposes only and does not constitute
an admission by the respondent that the law has been violated as
alleged in such complaint, or that any of the facts as alleged in
such complaint, other than jurisdictional facts, are true, and
waivers and other provisions as required by the Commission’s
Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that the respondent
has violated the Federal Trade Commission Act, and that a
complaint should issue stating its charges in that respect, and
having thereupon accepted the executed consent agreement and
placed such agreement on the public record for a period of thirty
(30) days for the receipt and consideration of public comments,
and having duly considered the comments received from an
interested person pursuant to Commission Rule 2.34, 16 C.F.R. 8
2.34, now in further conformity with the procedure prescribed in
Commission Rule 2.34, the Commission hereby issues its
complaint, makes the following jurisdictional findings, and enters
the following order:

1. Respondent ABC is a California corporation with its
principal office or place of business at 406 Blue Oaks
Blvd., Ste. 100, Roseville, CA 95747.
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The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of the
respondent, and the proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:
A.

A

Unless otherwise specified, respondent shall mean
ABCSP, Inc., its successors and assigns, and its
officers, agents, representatives, and employees.

_Commerce shall mean as defined in Section 4 of the
Federal Trade Commission Act, 15 U.S.C. 44,

_Covered service  shall mean any service involving
placements in an assisted living facility.

_Assisted living facility, or ALF_ shall mean any
congregate residential setting, which provides housing
for persons 60 years or older, as well as assistance in
activities of daily living (e.g., bathing and dressing)
and medication administration. The definition
includes residential care facilities for the elderly
( RCFEs ), as well as any other facilities which
perform the functions of ALFs or RCFEs, but excludes
facilities which a state has licensed as skilled nursing
facilities.

I. Prohibited Misrepresentations; Substantiation

IT IS ORDERED that respondent or other persons
who are in active concert or participation with them,
directly or through any corporation, subsidiary,
division, or other device, in connection with the
advertising, promotion, offering for sale, or sale of any
covered service in or affecting commerce, shall not
represent in any manner, directly or indirectly,
expressly or by implication, that its personnel or agents
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personally view, inspect, or monitor assisted living
facilities, including representations regarding the
viewing, inspecting, or monitoring of any number,
portion, or percentage of assisted living facilities in a
geographic region, unless the representation is
non-misleading and, at the time it is made, respondent
possesses and relies upon competent and reliable
evidence that, when considered in light of the entire
body of relevant evidence, substantiates that the
representation is true.

IT IS FURTHER ORDERED that respondent, or
other persons who are in active concert or participation
with them, directly or through any corporation,
subsidiary, division, or other device, in connection
with the advertising, promotion, offering for sale, or
sale of any covered service in or affecting commerce,
shall not make any representation about its placement
services in any manner, directly or indirectly,
expressly or by implication, unless the representation
is non-misleading and, at the time it is made,
respondent possesses and relies upon competent and
reliable evidence that, when considered in light of the
entire body of relevant evidence, substantiates that the
representation is true.

Il. Records

IT IS FURTHER ORDERED that respondent ABCSP, Inc.,
and its successors and assigns, shall, for five (5) years after the
last date of dissemination of any representation covered by this
order, maintain and upon request make available to the Federal
Trade Commission for inspection and copying:

A

All  advertisements and promotional materials
containing the representation;

All materials that were relied upon in disseminating
the representation; and

All reports, studies, surveys, demonstrations, or other
evidence in its possession or control that contradict,
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qualify, or call into question the representation, or the
basis relied upon for the representation, including
complaints and other communications with consumers
or with governmental or consumer protection
organizations.

I11. Acknowledgments

IT IS FURTHER ORDERED that respondent ABCSP, Inc.,
and its successors and assigns, shall deliver a copy of this order to
all current and future principals, members, officers, directors, and
managers, and to all current and future employees, agents, and
representatives having decision-making authority with respect to
the subject matter of this order, and shall secure from each such
person a signed and dated statement acknowledging receipt of the
order. Respondent ABCSP, Inc., and its successors and assigns
shall deliver this order to current personnel within thirty (30) days
after the date of service of this order, and to future personnel
within thirty (30) days after the person assumes such position or
responsibilities. Respondent shall maintain and upon request
make available to the Federal Trade Commission for inspection
and copying all acknowledgments of receipt of this order obtained
pursuant to this Part.

IV. Notices

IT IS FURTHER ORDERED that respondent ABCSP, Inc.,
and its successors and assigns, shall notify the Commission at
least thirty (30) days prior to any change in the corporation or any
business entity that it directly or indirectly controls, or has an
ownership interest in, that may affect compliance obligations
arising under this order, including the formation of a new business
entity; a dissolution, assignment, sale, merger or other action that
would result in the emergence of a successor entity; the creation
or dissolution of a subsidiary, parent, or affiliate that engages in
any acts or practices subject to this order; the proposed filing of a
bankruptcy petition; or a change in the corporate name or address.
Provided, however, that, with respect to any proposed change in
the corporation about which respondent learns less than thirty (30)
days prior to the date such action is to take place, respondent shall
notify the Commission as soon as is practicable after obtaining
such knowledge.
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Unless otherwise directed by a representative of the
Commission in writing, all notices required by this Part shall be
emailed to Debrief@ftc.gov or sent by overnight courier (not the
U.S. Postal Service) to: Associate Director for Enforcement,
Bureau of Consumer Protection, Federal Trade Commission, 600
Pennsylvania Avenue NW, Washington, DC 20580. The subject
line must begin: ABCSP, Inc., File No. 1123168.

V. Reports

IT IS FURTHER ORDERED that respondent ABCSP, Inc.,
and its successors and assigns, within sixty (60) days after the
date of service of this order, shall file with the Commission a true
and accurate report, in writing, setting forth in detail the manner
and form of its own compliance with this order. Within ten (10)
days of receipt of written notice from a representative of the
Commission, respondent shall submit additional true and accurate
written reports.

V1. Sunset

This order will terminate on December 3, 2032, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part of this order that terminates in less than
twenty (20) years;
B. This order_s application to any respondent that is not

named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that the respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
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will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission.

ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“Commission’) has accepted,
subject to final approval, an agreement containing a consent order
from ABCSP, Inc. (“ABC” or “respondent”)

The proposed consent order has been placed on the public
record for thirty (30) days for receipt of comments by interested
persons. Comments received during this period will become part
of the public record. After thirty (30) days, the Commission will
again review the agreement and the comments received, and will
decide whether it should withdraw from the agreement or make
the proposed order final.

The matter involves certain statements ABC has made in
Internet advertising regarding its placement services for seniors
requiring long term care in assisted living facilities (“*ALFs”) and
other non-nursing home facilities servicing the frail elderly.
According to the Commission’s complaint, ABC made false and
unsubstantiated claims that it, or its care coordinators, view or
evaluate virtually all or a substantial majority of such facilities in
every geographic region of the United States. Thus, the complaint
states that ABC has engaged in deceptive practices in violation of
Section 5(a) of the FTC Act.

The proposed order contains two provisions designed to
prevent ABC, or other persons who are in active concert or
participation with it, from engaging in similar acts and practices in
the future. Part I.A prohibits respondent from misrepresenting or
making unsubstantiated representations that it, or its agents,
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personally view, inspect, or monitor assisted living facilities,
including representations that it personally views, inspects, or
monitors any particular number, portion, or percentage of ALFs in
a geographic region.

Part 1.B prohibits ABC from making any false or
unsubstantiated representations regarding its placement services.

Parts 1l through V require ABC to: keep copies of
advertisements and materials relied upon in disseminating any
representation covered by the order; provide copies of the order to
certain personnel, agents, and representatives having supervisory
responsibilities with respect to the subject matter of the order;
notify the Commission of changes in its structure that might affect
compliance obligations under the order; and file a compliance
report with the Commission and respond to other requests from
FTC staff. Part VI provides that the order will terminate after
twenty (20) years, with certain exceptions.

The purpose of this analysis is to facilitate public comment on
the proposed order. It is not intended to constitute an official
interpretation of the complaint or the proposed order, or to modify
the proposed order’s terms in any way.
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IN THE MATTER OF

READING HEALTH SYSTEM
AND
SURGICAL INSTITUTE OF READING

COMPLAINT AND ORDER IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT AND
SECTION 7 OF THE CLAYTON ACT

Docket No. 9353; File No. 121 0155
Complaint, November 16, 2012 — Decision, December 7, 2012

This case addresses the $43 million acquisition by Reading Health System of
Surgical Institute of Reading. The complaint alleges that the acquisition, if
consummated, would violate Section 5 of the Federal Trade Commission Act
and Section 7 of the Clayton Act by significantly reducing competition in the
markets for inpatient orthopedic/spine surgery; outpatient orthopedic/spine
surgery; outpatient general surgery; and outpatient ear, nose, and throat
(“ENT™) surgery in the Reading, Pennsylvania area. The order dismisses the
Administrative Complaint without prejudice because Respondents abandoned
the proposed acquisition and the Commission is not reaching a decision on the
merits.

Participants

For the Commission: Maggie DiMoscato, Janelle Filson,
Kevin Hahm, Douglas Litvack, Jeremy Morrison, Paul Nolan,
Sean Pugh and Stephanie Reynolds.

For the Respondents: Joanne M. Judge, Neil Schur, and
Joseph Wolfson, Stevens & Lee; Jeffrey Brennan, McDermott,
Will & Emery.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission
Act, and by virtue of the authority vested in it by the Act, the
Federal Trade Commission (“Commission”), having reason to
believe that Respondents Reading Health System (“RHS”) and
Surgical Institute of Reading (“SIR”), having executed an asset
purchase agreement in violation of Section 5 of the Federal Trade
Commission Act (“FTC Act”), 15 U.S.C. § 45, and which if
consummated would violate Section 7 of the Clayton Act, as



