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Decision and Order
IN THE MATTER OF

ROBERT BOSCH GMBH

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 7 OF THE CLAYTON ACT AND 5(A) OF THE FEDERAL TRADE
COMMISSION ACT

Docket No. C-4377; File No. 121 0081
Complaint, November 21, 2012 — Decision, April 23, 2013

This consent order addresses the acquisition by Robert Bosch GmbH (“Bosch”)
of the SPX Service Solutions business of SPX. Bosch is a global supplier of
automotive and industrial, consumer goods, and building technology. On
January 23, 2012, Bosch entered into an agreement to acquire the SPX Service
Solutions business from SPX, the leading supplier of air conditioning
recycling, recovery, and recharge (ACRRR) devices. ACRRR devices are
stand-alone pieces of equipment used by automotive technicians to remove
refrigerant from a vehicle’s on-board air conditioning system, store the
refrigerant while the air conditioning system is being serviced, and recycle the
refrigerant back into the system. The complaint alleges that Bosch’s proposed
acquisition of SPX Service Solutions would create a virtual monopoly in the
ACRRR market. The order requires Bosch to divest its ACRRR business to a
viable competitor, Mahle Clevite, Inc. Bosch is also required to grant
manufacturers’ licenses to key patents that Mahle needs in order to compete in
the ACRRR market. Lastly, the order also requires Bosch to end agreements
that restrict third parties from advertising, servicing, distributing, or selling
competitive products in the United States.

Participants

For the Commission: Jordan S. Andrew, Jacqueline Mendel,
Eric Rohlck and Mark Silvia.

For the Respondent: Michael A. Kindsay and Jaime Stilson,
Dorsey & Whitney LLP; and Maria Cirincione, Damon Kalt, and
Barry Nigro, Fried Frank Harris Shriver & Jacobson.

COMPLAINT

Pursuant to the Clayton Act and the Federal Trade
Commission Act, and its authority thereunder, the Federal Trade
Commission (“Commission”), having reason to believe that
Robert Bosch GmbH, a corporation subject to the jurisdiction of
the Commission has: (1) agreed to acquire the SPX Service
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Solutions business (“SPX Service Solutions”) from SPX
Corporation, a corporation subject to the jurisdiction of the
Commission, in violation of Section 7 of the Clayton Act, as
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45; and (2) has
engaged in conduct that violates Section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C. § 45, and it appearing to
the Commission that a proceeding in respect thereof would be in
the public interest, hereby issues its Complaint, stating its charges
as follows:

I. RESPONDENT

1. Respondent Robert Bosch GmbH (“Bosch”) is a
corporation organized, existing, and doing business under and by
virtue of the laws of Germany, with its principal U.S. subsidiary,
Robert Bosch LLC, a limited liability company organized,
existing and doing business under the laws of the State of
Delaware with its headquarters at 38000 Hills Tech Drive,
Farmington, MI 48331. Bosch is a leading global supplier of
automotive and industrial technology, consumer goods and
building technology. Bosch employs approximately 300,000
people and had sales of over $71 billion in fiscal year 2011. In
North America, Bosch has approximately 22,500 employees and
had revenues of approximately $9.8 billion in 2011.  Bosch,
through its subsidiary RTI Technologies, Inc., develops,
manufactures and markets air conditioning recovery, recycling
and recharging systems (“ACRRR”) for motor vehicles, sold
under the brand names Bosch and RTI in the United States. After
the Acquisition, Bosch shall include SPX Service Solutions, and
its Robinair-brand ACRRRs.

2. Respondent is, and at all times relevant herein has been,
engaged in commerce, as “commerce” is defined in Section 1 of
the Clayton Act as amended, 15 U.S.C. § 12, and is a corporation
whose business is in or affects commerce, as “commerce” is
defined in Section 4 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 44.
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Il. THE ACQUIRED COMPANY

3. SPX Service Solutions is a division of SPX Corporation,
with its headquarters address located at 28635 Mound Road,
Warren, MI 48092. SPX Service Solutions is comprised of
various legal entities and assets (including the patents referenced
in Paragraph 15 herein) that constitute a global business of SPX
Corporation.  The global SPX Service Solutions business
includes: (i) providing vehicle repair and maintenance solutions,
including diagnostic products, services and dealer equipment,
technical information, tools and equipment, daily sale and air
conditioning (including Robinair-brand ACRRRs) and fluids to
automotive original equipment manufacturers, OEM dealers and
the aftermarket; and, (ii) tungsten carbide machining, ceramic
machining and machining other hard exotic material to
specification.  SPX Service Solutions had 2011 sales of
approximately $927 million.

4. The ultimate parent entity of SPX Service Solutions is
SPX Corporation. SPX Corporation is a corporation organized,
existing, and doing business under and by virtue of the laws of
Delaware, with its headquarters located at 13515 Ballantyne
Corporate Place, Charlotte, NC 28277. SPX Corporation is a
diversified global supplier of highly engineered products for the
following industries: power and energy, food and beverage,
vehicle and transit, infrastructure and industrial processes with
2011 revenues of over $5 billion. The company employs over
18,000 people.

I11. THE PROPOSED ACQUISITION

5. On January 23, 2012, Respondent entered into a Purchase
and Sale Agreement (“the Acquisition Agreement”) with SPX
Corporation whereby Respondent proposes to acquire
substantially all assets and legal entities that comprise the SPX
Service Solutions business. The transaction is valued at $1.15
billion (“the Acquisition”).
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IV. THE RELEVANT MARKET

6. For the purposes of this Complaint, the relevant line of
commerce in which to analyze the effects of the Acquisition is the
manufacture and sale of ACRRRs used for the repair of motor
vehicle air conditioning systems (“MVACs”). ACRRREs,
including add-ons and accessories, are used to repair
malfunctioning MVACs by recovering and recycling the
refrigerant, and then recharging the MVAC:s.

7. For the purposes of this Complaint, the United States is the
relevant geographic area in which to analyze the effects of the
Acquisition in the relevant line of commerce.

V. STRUCTURE OF THE MARKET

8. The market for ACRRRs in the United States is highly
concentrated. Bosch and SPX Service Solutions are currently the
two most significant participants in the ACRRR market in the
United States, as measured by the Herfindahl-Hirschman Index
(“HHTI”). Post-Acquisition, Bosch would control over 90% of the
relevant market, combining Bosch’s approximate 10% market
share with SPX Service Solutions’s market share of over 80%.
Four other firms comprise the balance of sales in the United
States.

VI. ENTRY CONDITIONS

9. Entry into the relevant market is not likely to occur in a
timely manner sufficient to deter or counteract the anticompetitive
effects of the Acquisition. The most significant barriers to entry
into the relevant market are (1) building a sufficient national
network of after-sale service centers to provide rapid-turnaround
repair services for equipment when repairs are required, and (2)
obtaining sufficient access and visibility in the relevant
distribution channels. In addition, ACRRRs must be in
compliance with standards established by SAE International, an
industry standard-setting organization. Such compliance may
involve potentially costly licensing of standard-essential patents.
SAE also requires ACRRR market participants to manufacture
multiple ACRRR prototypes for testing by independent testing
facilities, a requirement that adds manufacturing costs. For these
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reasons, an entrant is unlikely to achieve a significant market
impact within two years to counteract or deter any anticompetitive
effects of the Acquisition.

VIl. EFFECTS OF THE ACQUISITION

10. The effects of the Acquisition, if consummated, may be to
substantially lessen competition and to tend to create a monopoly
in the relevant market in violation of Section 7 of the Clayton Act,
as amended, 15 U.S.C. § 18, and Section 5 of the FTC Act, as
amended, 15 U.S.C. § 45, by eliminating actual, direct, and
substantial competition between Bosch and SPX Service
Solutions in the ACRRR market, thereby (1) increasing the
likelihood that Bosch will be able to exercise unilateral market
power in this market, and (2) increasing the likelihood that
customers would be forced to pay higher prices.

VIill. CONDUCT

11. The United States Environmental Protection Agency
(“EPA”) regulates the refrigerants used in MVACs. Section 608
of the Clean Air Act Amendments of 1990 directs EPA to
establish requirements to prevent the release of ozone-depleting
substances during the servicing, repair, or disposal of appliances
and industrial process refrigeration. The repair of MVACs is
regulated under section 609 of the Clean Air Act.

12. Industry standards for ensuring compliance with EPA
regulations during the repair of MVACs are established by SAE.
Standards for ACRRRs at SAE are established by SAE’s Interior
Climate Control Standards Committee (“ICCSC”).

13. Two SAE standards established for the regulation of
ACRRR equipment are J-2788 and J-2843. J-2788 relates to a
type of air conditioner refrigerant called HFC-134a.  This
standard establishes the specific minimum equipment
performance requirements for recovery and recycling of HFC-
134a that has been directly removed from, and is intended for
reuse in, MVACs. It also is intended to establish requirements
that the equipment used to recharge MVACs utilizing HFC-134a
meet certain specified accuracy levels established by SAE J-2099
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(another SAE standard). J-2843 relates to another air conditioner
refrigerant called R-1234yf. Like J-2788, J-2843 establishes
requirements that the equipment used to recharge MVACs with R-
1234yf refrigerant meet certain specified accuracy levels
established by SAE J-2099.

14. A representative(s) of SPX Service Solutions was a
working group member of SAE’s ICCSC during the drafting of
SAE J-2788 and SAE J-2843.

15. Section 1.14 of SAE’s Technical Standards Governance
Board Policy Manual (“the SAE Policy Manual”) requires that a
working group member that owns, controls or licenses potentially
standard essential patents make such patents available for
licensing either (1) without compensation or (2) under reasonable
terms and conditions that are demonstrably free of any unfair
discrimination. These licensing commitments enable SAE to
include relevant patents in its standards, and have confidence in
the subsequent widespread adoption of the standard.

16. After the adoption of SAE J-2788, SPX Corporation sued
certain competitors, including Bosch, for infringing patents that
may be essential to the practice of SAE J-2788. After the
adoption of J-2843, SPX amended its complaint to include a
patent essential to the practice of J-2843. SPX Corporation
sought injunctive relief in this lawsuit.

17. Following the commencement of the suit described in
paragraph 16, SAE sought assurance from SPX Service Solutions
that it did not hold or currently intend to hold any invention
claimed in a patent the use of which would be required for
compliance with SAE J-2788 and J-2843 standards; or in the
alternative, written assurance that SPX Service Solutions would
license its standard-essential patents royalty-free or under
reasonable terms and conditions that were demonstrably free of
any unfair discrimination.

18. After receiving the letter from SAE referenced in
Paragraph 17, SPX Service Solutions provided a letter of
assurance to SAE stating that it believed it owned or controlled
patents or pending patent applications that it believed could
potentially be infringed by compliance with SAE J-2788 and SAE
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J-2843, and that, to the extent that a claim is essential to
practicing either the SAE J-2788 or J-2843 standards, SPX
Service Solutions would license these patents to applicants, on a
claim-by-claim basis, as required for compliance with the SAE J-
2788 and J-2843 standards, under reasonable terms and conditions
that are demonstrably free of any unfair discrimination. SPX
Service Solutions has not provided SAE with a list of all patents
and patent applications that may be essential to the
implementation of SAE J-2788 and SAE J-2843.

19. Despite its letter of assurance to SAE, however, SPX
Service Solutions continued to prosecute the suit for injunctive
relief described in Paragraph 16. The defendants in this suit were
willing licensees of SPX Service Solutions’ standard-essential
patents.

20. SPX Service Solutions’ breach of its commitment to offer
licenses its standard-essential patents pursuant to its obligations
under 1.14 of the SAE Policy Manual by seeking injunctive relief
over the same standard-essential patents, would exclude its
competitors from the market, have caused, or threaten to cause,
harm to competition and will continue to do so unless the relief
requested herein is granted. SPX Service Solutions’ conduct, if
left unchecked, tends to undermine the vitality of the standard-
setting process.

IX. VIOLATIONS CHARGED

21. The Acquisition Agreement described in Paragraph 8
constitutes a violation of Section 5 of the FTC Act, as amended,
15 U.S.C. § 45.

22.The Acquisition described in Paragraph 8, if
consummated, would constitute a violation of Section 7 of the
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the
FTC Act, as amended, 15 U.S.C. § 45.

23. The allegations alleged in paragraph 11-20 are
incorporated herein by reference. The conduct of SPX Service
Solutions and SPX Corporation, constitutes an unfair method of
competition in or affecting commerce in violation of Section 5 of
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the FTC Act, as amended, 15 U.S.C. § 45. This conduct, or the
effects thereof, will continue or recur in the absence of
appropriate relief.

WHEREFORE, THE PREMISES CONSIDERED, the
Federal Trade Commission on this twenty-first day of November,
2012, issues its Complaint against said Respondent.

By the Commission, Commissioner Rosch and Commissioner
Ohlhausen dissenting.

DECISION AND ORDER

The Federal Trade Commission (“Commission’”), having
initiated an investigation of the proposed acquisition of SPX
Service Solutions (“SPX SS”) a division of SPX Corporation
(“SPX”) by Robert Bosch GmbH (“Respondent Bosch™), and
Respondent Bosch having been furnished thereafter with a copy
of a draft Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondents with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondent its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent Bosch that the law has been violated
as alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and
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The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
Bosch has violated the said Acts, and that a Complaint should
issue stating its charges in that respect, and having thereupon
issued its Complaint and an Order to Maintain Assets, and having
accepted the executed Consent Agreement and placed such
Consent Agreement on the public record for a period of thirty (30)
days for the receipt and consideration of public comments, now in
further conformity with the procedure described in Commission
Rule 2.34, 16 C.F.R. § 2.34, the Commission hereby makes the
following jurisdictional findings and issues the following
Decision and Order (“Order”).

1. Respondent Bosch is a corporation organized, existing
and doing business under and by virtue of the laws of
Germany, with its principal U.S. subsidiary, Robert
Bosch LLC, a limited liability company organized,
existing and doing business under the laws of the State
of Delaware with its headquarters located at 38000
Hills Tech Drive, Farmington MI 48331.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondents,
and the proceeding is in the public interest.

ORDER
.

IT IS ORDERED that, as used in this Order, the following
definitions shall apply:

A. “Bosch” means Robert Bosch GmbH, its directors,
officers, employees, agents,  representatives,
successors, and assigns; and its joint ventures,
subsidiaries, divisions, groups, and affiliates controlled
by Robert Bosch GmbH (including Robert Bosch
LLC, RTI Technologies, Inc. (“RTI”), Beissbarth
GmbH, and SPX SS after the Acquisition), and the
respective directors, officers, employees, agents,
representatives, successors, and assigns of each.
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“SPX ” means SPX Corporation, is a corporation
organized, existing and doing business under and by
virtue of the laws of the State of Delaware with its
headquarters located at 13515 Ballantyne Corporate
Place, Charlotte, NC 28277

“SPX SS” means SPX Service Solutions, a division of
SPX, with its headquarters located at 28635 Mound
Road, Warren, MI 48092.

“Commission” means the Federal Trade Commission.

“Acquisition” means Respondent Bosch’s acquisition
of SPX SS.

“Acquisition Date” means the date on which the
Acquisition is consummated.

“Acquirer” means:

1. an entity that is specifically identified in this Order
to acquire particular assets that Respondent Bosch
is required to assign, grant, license, divest, transfer,
deliver, or otherwise convey pursuant to this Order
and that has been approved by the Commission to
accomplish the requirements of this Order in
connection with the Commission’s determination
to make this Order final; or

2. an entity that receives the prior approval of the
Commission to acquire particular assets that
Respondent Bosch is required to assign, grant,
license, divest, transfer, deliver, or otherwise
convey pursuant to this Order.

“ACRRR” means air conditioning recovery, recycling
and recharging.

“ACRRR Product” means an ACRRR stand-alone
piece of equipment, including add-ons and accessories,
used to repair malfunctioning vehicular air
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conditioning systems by recovering and recycling the
refrigerant, and recharging the air conditioning unit
including, but not limited to, equipment related to the
SAE J2788 (R-134a) and SAE J2843 (R-1234yf)
standards.

“Action” means any proceeding whether legal,
equitable, or administrative, as well as any arbitration,
mediation, or any other form of public or private
dispute resolution in the United States or anywhere
else in the world.

“Bosch ACRRR Product” means any ACRRR
Products made by or for Respondent Bosch, before the
Acquisition, by any Person including, but not limited
to, ACRRR Products manufactured by Respondent
Bosch’s RTI subsidiary, the ACS 620, the ACS 620H,
the ACS 625, the ArcticPRO RHS980, and AC Safe
(Mercedes Benz). Provided, however, that unless
otherwise required or described in this Order, “Bosch
ACRRR Product” does not mean any ACRRR Product
manufactured or sold by SPX SS. Provided further,
however, that “Bosch ACRRR Product” does not mean
the ACRRR Products made by Respondent Bosch’s
subsidiary in India that are not currently sold in the
United States or Canada.

“Bosch ACRRR Business” means all of Respondent
Bosch’s assets, tangible and intangible, businesses and
goodwill, related to the research, Development,
manufacture, distribution, marketing or sale of Bosch
ACRRR Products worldwide including, without
limitation, the following:

1. all Bosch ACRRR Product Intellectual Property;
2. all manufacturing technology;

3. all Bosch ACRRR Product scientific and
regulatory material;
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all Bosch ACRRR Product manufacturing
equipment, to the extent owned by Respondent
Bosch and located in the United States;

to the extent related to the Bosch ACRRR Product,
all of Respondent Bosch’s rights, titles and
interests in, and to, the contracts entered into in the
ordinary course of business with customers,
suppliers, personal property lessors, personal
property lessees, licensors, licensees, consignors,
and consignees, in each case that are Third Parties,
including, without limitation, all of Respondent
Bosch’s contracts with any Third Party to the
extent related to the supply of components used in
the manufacture of the Bosch ACRRR Product.
Provided, however, that Bosch ACRRR Business
shall not include Third Party supply contracts with
Bosch Limited related to the human machine
interface;

all inventory wherever located worldwide,
including raw materials, packaging materials,
work-in-process and finished goods, in each case
to the extent consisting of, or intended for use in
the manufacture of, the Bosch ACRRR Product
including, but not limited to, factory-installed
accessories, and other accessories or add-ons
related to the Bosch ACRRR Product.

all commitments and orders for the purchase of
goods that have not been shipped, to the extent
such goods are, or are intended for use in the
manufacture of, the Bosch ACRRR Product;

all rights under warranties and guarantees, express
or implied, with respect to the Bosch ACRRR
Product;

all items of prepaid expenses, to the extent related
to the Bosch ACRRR Product; and
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10. all books, records and files related to the foregoing,
or to the Bosch ACRRR Product including, but not
limited to, all records, contact information, notes,
and files of Respondent Bosch, including its
Beissbarth GmbH affiliate, relating to Respondent
Bosch’s  marketing, sales, and homologation of
Bosch ACRRR Products to any Third Party
(including original equipment manufacturers and
aftermarket Persons) wherever located.

Provided, however, that unless otherwise required in
this Order, “Bosch ACRRR Business” does not
include: (1) any assets related to the ACRRR Products
manufactured and sold by SPX SS; and (2) assets or
groups of assets specifically excluded, and listed in the
Remedial Agreement;

Provided further, however, that except as provided to
the Acquirer for transition purposes, or as part of the
Remedial Agreement, or otherwise provided for in this
Order, “Bosch ACRRR Business” shall not include
any of the following: (a) the name “Bosch,” or the
names of any other divisions, businesses, corporations
or companies owned by Respondent Bosch; (b) any
interest in real property; or (c) any personal property.

“Bosch ACRRR Product Intellectual Property” means
all of the following related to the Bosch ACRRR
Product:

1. all of Respondent Bosch’s intellectual property
used in the development, manufacturing, storage,
distribution, service, and sale of Bosch ACRRR
Product including, but not limited to:

a. Bosch ACRRR Manufacturing Copyrights;

b. Trademarks and Trade Dress including, but not
limited to, all rights to the name RTI, and all
Trademarks, Trade Dress, and logos related to
RTI. Provided further, however, that except as
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provided to the Acquirer for transition
purposes, or as part of the Remedial
Agreement, or otherwise provided for in this
Order, “Bosch ACRRR Product Intellectual
Property” shall not include the name “Bosch,”
or the names of any other divisions, businesses,
corporations or companies owned by
Respondent Bosch;

Software;
computer programs;

Patents including, but not limited to, the RTI
Patents, the Bosch/Agramkow Patents, the
Bosch Limited Patents, and the right to obtain
and file for Patents;

Bosch ACRRR Product Sales Copyrights;

licenses including, but not limited to, licenses
to Third Party Software if transferable and sub-
licenses to Software modified by Respondent
Bosch;

Know-How;
technical information (including, but not
limited to, material and final product

specifications);

protocols (including, but not limited to,
operational manuals);

quality control information and methods, and
other confidential or proprietary technical,

business, development and other information;

trade secrets; and
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m. all rights to limit the use or disclosure thereof
of Trade Dress, and the modifications or
improvements to such intellectual property; and

2. subject to any mutually agreed covenant not to sue
between Respondent Bosch and Acquirer, rights to
sue and recover damages or obtain injunctive relief
for infringement, dilution, misappropriation,
violation or breach of any of the foregoing.

Provided, however, that “Bosch ACRRR Intellectual
Property” does not include the Bosch/Agramkow
Safety Patent or the the Bosch/Agramkow Patents
Know-How.

“Bosch ACRRR Product Manufacturing Copyrights”
means copyrights in all process development data and
reports relating to the research and development of the
ACRRR Product manufactured and sold by
Respondent Bosch, or of any materials used in the
research, Development, manufacture, manufacturing
records, manufacturing processes, and supplier lists of
or for the Bosch ACRRR Product; all copyrights in
data contained in laboratory notebooks relating to the
Bosch ACRRR Product; all copyrights in analytical
and quality control data relating to the Bosch ACRRR
Product; and all correspondence with governmental
agencies or qualifying or homologating organizations
worldwide relating to the foregoing.

“Bosch ACRRR Product Sales Copyrights” means
rights to all original works of authorship of any kind
directly related to the sale of the Bosch ACRRR
Product, and any registrations and applications for
registrations thereof, including, but not limited to, all
such rights with respect to:

1. all promotional, marketing, sales, and advertising
materials, educational and training materials for the
sales force, and sales forecasting models;
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2. marketing or sale of the Bosch ACRRR Product
including copyrights in all raw data, statistical
programs developed (or modified in a manner
material to the use or function thereof (other than
through user preferences)) to analyze research data,
market research data, market intelligence reports
and statistical programs (if any) used for marketing
and sales research; all such rights with respect to
customer information; and

3. records, including customer lists, sales force call
activity reports, vendor lists, and sales data.

“Bosch/Agramkow Patents” means the Patents
currently owned in whole or in part by Respondent
Bosch but were previously owned by Agramkow (the
former owner of RTI).

“Bosch/Agramkow Patents Know-How” means Know-
How licensed to Respondent Bosch from Agramkow
related to the Bosch/Agramkow Patents, including the
Know-How related to the Bosch/Agramkow Safety
Patent.

“Bosch/Agramkow Safety Patent” means the only
Bosch/Agramkow Patent, numbered WO 2011/066833
Al, that is co-owned by Respondent Bosch and
Agramkow (the former owner of RTT).

“Bosch Limited Patents” means Patents owned by
Respondent Bosch’s India subsidiary and used in the
manufacture of ACRRR Products including, but not
limited to, the human machine interface Patents.

“Bosch Limited Patents Know-How” means the
Know-How owned by Respondent Bosch’s India
subsidiary related to the Bosch Limited Patents.

“Bosch/Mabhle Divestiture Agreement” means the asset
purchase agreement, together with all licenses,
assignments, and other agreements entered into by
Respondent Bosch and Mahle for the sale of the Bosch
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ACRRR Business, and all other agreements, leases,
transfers, and licenses required by this Order. The
Bosch/Mahle Divestiture Agreement is attached as
Confidential Appendix A to this Order.

“Confidential Business Information” means
competitively sensitive, proprietary, and all other
information, solely relating to the Bosch ACRRR
Business, that is not in the public domain, and
includes, but is not limited to, information relating to
the research, Development, manufacturing, marketing,
or sale of the ACRRR Product, including the terms of
the Remedial Agreement, all customer lists, price lists,
contracts, cost information, technologies, processes, or
other trade secrets related to the ACRRR Product and
the Bosch ACRRR Business. Provided, however, that
“Confidential Business Information” shall not include
(1) information that subsequently falls within the
public domain through no violation of this Order or of
any confidentiality agreement with respect to such
information by Respondent Bosch or (2) information
that Respondent Bosch can demonstrate it lawfully
obtained prior to the Acquisition Date.

“Designated Employee” means a Person or Person
filling the job description (if the Person listed is no
longer employed at that particular job) listed on
Confidential Appendix B to this Order.

“Development” means all development activities,
including  formulation,  process  development,
manufacturing scale-up, development-stage
manufacturing, quality assurance/quality control
development, statistical analysis and report writing,
conducting trials for the purpose of obtaining any and
all approvals, licenses, homologation, registrations or
authorizations from any agency, standard setting
organization, or customer necessary for the
manufacture, use, import, export, promotion,
marketing and sale of a Bosch ACRRR Product, and
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regulatory affairs activities related to the foregoing.
“Develop” means to engage in Development.

“Divestiture Date” means the date on which
Respondent Bosch or a divestiture trustee divests the
Bosch ACRRR Business pursuant to Paragraph II or
VIIL

“Mahle” means Mahle Clevite Inc., a corporation
organized, existing and doing business under and by
virtue of the laws of Delaware, headquarters address
located at 1240 Eisenhower Place, Ann Arbor, MI
48108.

“Know-How” means know-how (including, but not
limited to, flow sheets, process and instrumentation),
diagrams, risk analysis, certificates of analysis,
goodwill, technology (including, but not limited to,
equipment specifications), drawings, utility models,
designs, design rights, techniques, data, inventions,
practices, recipes, raw material specifications, process
descriptions.

“Patents” means all patents, pending patent
applications, including provisional patent applications,
invention disclosures, certificates of invention and
applications for certificates of invention and statutory
invention registrations, in each case existing as of the
Acquisition Date, and includes all reissues, additions,
divisions, continuations, continuations-in-part,
supplementary protection certificates, extensions and
reexaminations thereof, all inventions disclosed
therein, and all rights therein provided by international
treaties and conventions.

“Person” means any natural person, partnership,
corporation, association, trust, joint venture, limited
liability company, government, government agency,
division, or department, or other business or legal
entity.

“Remedial Agreement” means the following:
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1. the Bosch/Mahle Divestiture Agreement if such
agreement has not been rejected by the
Commission pursuant to Paragraph II of this Order;
and

2. any agreement between Respondent Bosch and a
Commission-approved Acquirer (or between a
Divestiture Trustee and a Commission-approved
Acquirer) that has been approved by the
Commission to accomplish the requirements of this
Order, and all amendments, exhibits, attachments,
agreements, and schedules thereto, Related to the
relevant assets to be granted, licensed, delivered or
otherwise conveyed, that have been approved by
the Commission to accomplish the requirements of
this Order.

“RTI” means RTI Technologies, Inc., a wholly owned
subsidiary of Respondent Bosch.

“RTI Patents” means the Patents owned by RTIL.

“RTI Sandwich Manifold Patent” means the RTI
Patent No. 7,726,343.

“Software” means executable computer code and the
documentation for such computer code, but does not
mean data processed by such computer code.

“SPX ACRRR Patents” means Patents that are listed in
Appendix D to this Order. “SPX ACRRR Patents”
may be, but are not necessarily, “SPX Essential
Patents.”

“SPX Essential Patents” means any Patents owned by
SPX or SPX SS before the Acquisition and
Respondent Bosch after the Acquisition that are or
may be essential to the practice of the SAE J2788 or
SAE J2843 standards as described in the Letter of
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Assurance to SAE International, attached at Appendix
E to this Order.

“SPX Patent Lawsuit” means the lawsuit in the
Northern District of Ohio captioned: SPX Corp. v.
Mastercool U.S.A., Inc., Norco Industries, and RTI
Tech., No. 3:10-cv-1266, which includes, among other
things, a demand for an injunction.

“SPX Patent Lawsuit Patents” means the Patents listed
in Exhibit F to this Order.

“Third Party(ies)” means any Person other than
Respondent Bosch or the Acquirer.

“Trade Dress” means the current trade dress of a
particular product or Person including, without
limitation, product packaging, logos, and the lettering
of the product trade name, brand name, or corporate
name.

“Trademark(s)” means all proprietary names or
designations, trademarks, service marks, trade names,
and brand names, including registrations and
applications for registration therefor (and all renewals,
modifications, and extensions thereof) and all common
law rights therein, and the goodwill symbolized
thereby and associated therewith.

“United States” means United States of America.

“York, Pennsylvania Facility” means the facility and
offices located at 10 Innovation Drive, York,
Pennsylvania 17402, that is related to the Bosch
ACRRR Business consisting of, among other things,
office, manufacturing, production, and packaging
space for the Bosch ACRRR Business.
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I1. (Divestiture)

IT ISFURTHER ORDERED that:

A.

No later than December 31, 2012, Respondent Bosch
shall divest the Bosch ACRRR Business absolutely
and in good faith, to Mahle, pursuant to, and in
accordance with, the Bosch/Mahle Divestiture
Agreement. The Bosch/Mahle Divestiture Agreement
(which shall include, among other things, the asset
purchase agreement, transition services agreements,
the lease to or assignment of a lease to the York,
Pennsylvania Facility, licenses between Respondent
Bosch and Mahle including, but not limited to, a
license to the Bosch Limited Patents Know-How,
Bosch/Agramkow Patents Know-How which includes
the Bosch/Agramkow Safety Patent Know-How, and
assignment of the RTI Patents, the Bosch Limited
Patents, and the Bosch/Agramkow Patents) shall not
vary or contradict, or be construed to vary or
contradict, the terms of this Order, it being understood
that nothing in this Order shall be construed to reduce
any rights or benefits of Mahle, or to reduce any
obligations of Respondent Bosch wunder such
agreements, and such agreements, if approved by the
Commission, shall be incorporated by reference into
this Order and made a part hereof.

Provided, however, that nothing in this Paragraph II.A.
prohibits Respondent Bosch from negotiating, as part
of the Remedial Agreement, a non-exclusive, paid-up,
royalty-free license to the Bosch Limited Patents or the
RTI Sandwich Manifold Patent for use on ACRRR
Products not manufactured or sold in The United
States or Canada.

Provided further, however, that with respect to
documents or other materials included in the Bosch
ACRRR Business that contain information (a) that
relates to both the Bosch ACRRR Business and to
other products or businesses of Respondent Bosch, or
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(b) for which Respondent Bosch has a legal obligation
to retain the original copies, Respondent Bosch shall
be required to divest to the Acquirer only copies or, at
its option, relevant excerpts of such documents and
materials, but Respondent Bosch shall provide the
Acquirer access to the originals of such documents as
necessary, it being a purpose of this proviso to ensure
that Respondent Bosch not be required to divest itself
completely of records or information that relates to
products or businesses other than the Bosch ACRRR
Business;

Provided further, however, that with respect to any
contract or agreement included in the Bosch ACRRR
Business that relates both to the Bosch ACRRR
Product and to any other product, Respondent Bosch
may, concurrently with assigning such contract or
agreement to the extent it relates to the Bosch ACRRR
Product, retain its rights under such contract or
agreement for purposes of such other product(s).

Provided further, however, if, at the time the
Commission determines to make this Order final, the
Commission notifies Respondent Bosch that Mahle is
not an acceptable Acquirer then, after receipt of such
written notification: (1) Respondent Bosch shall
immediately notify Mahle of the notice received from
the Commission and shall as soon as practicable effect
the rescission of the Bosch/Mahle Divestiture
Agreement; and (2) Respondent Bosch shall, within
one-hundred-twenty (120) days from the date this
Order becomes final, divest the Bosch ACRRR
Business, enter into manufacturing and distribution
agreements, assign or extend rights and obligations
under customer contracts, and divest any other assets
or enter into any other relief required to satisfy the
purposes of this Order, absolutely and in good faith, at
no minimum price, to or with an Acquirer, that
receives the prior approval of the Commission, and in
a manner that receives the prior approval of the
Commission,;



ROBERT BOSCH GMBH 735

Decision and Order

Provided further, however, that if Respondent Bosch
has complied with the terms of Paragraphs ILA.
before the date on which this Order becomes final, and
if, at the time the Commission determines to make this
Order final, the Commission notifies Respondent
Bosch that the manner in which the divestiture and
assignments were accomplished is not acceptable, the
Commission may direct Respondent Bosch, or appoint
a Divestiture Trustee, to effect such modifications to
the manner of divestiture and assignments including,
but not limited to, entering into additional agreements
or arrangements, as the Commission may determine
are necessary to satisfy the requirements of this Order.

Respondent Bosch shall, as part of the Remedial
Agreement:

1. grant a royalty-free, fully-paid-up, irrevocable,
perpetual exclusive license (even as to the
Respondent Bosch) to the:

a. Bosch/Agramkow Safety Patent, with rights to
sublicense (to the extent that Respondent
Bosch has the legal authority to grant such
rights);

b. Bosch/Agramkow Patent Know-How, with
rights to sublicense (to the extent that
Respondent Bosch has the legal authority to
grant such rights);

2. grant a royalty-free, fully-paid-up, irrevocable,
perpetual non-exclusive license, to the SPX Patent
Lawsuit Patents and the SPX ACRRR Patents
(whether or not they are SPX Essential Patents)
solely for the sale of ACRRR Products in the
United States.

Prior to the Divestiture Date, Respondent Bosch shall
secure all consents, assignments, and waivers from all
Third Parties that are required for the Acquirer to
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manufacture and sell the Bosch ACRRR Products as of
the Divestiture Date including, but not limited to,
securing a lease for the York, Pennsylvania Facility, if
such facilities are being leased to the Acquirer, and
securing consents from all customers of the Bosch
ACRRR Business whose contracts are being assigned
or extended to the Acquirer pursuant to Paragraph
ILA.

Provided, however, Respondent Bosch may satisfy this
requirement with respect to any one or more leases or
agreements by certifying that the Acquirer has
executed such relevant agreements directly with each
of the relevant Third Parties.

Any Remedial Agreement that has been approved by
the Commission between Respondent Bosch (or a
Divestiture Trustee) and a Commission-approved
Acquirer shall be deemed incorporated into this Order,
and any failure by Respondent Bosch to comply with
any term of such Remedial Agreement shall constitute
a failure to comply with this Order.

Respondent Bosch shall include, as part of a Remedial
Agreement, any transition services agreement or
agreements under which Respondent Bosch shall
provide services or assistance to the Acquirer. Such
transition services agreement or agreements shall
include, but not be limited to:

1. an agreement relating to the Acquirer’s assuming
accounts that were administered by Respondent
Bosch in which it sells Bosch ACRRR Products
and accessories under Respondent Bosch’s (or its
subsidiary’s) name. Such agreement may include,
among other things, procedures for introducing the
Acquirer to contact persons from the various
accounts, either in person or by written
communication and a transfer of all relevant
information relating to such accounts;
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2. an agreement relating to the Acquirer’s assuming
accounts, and continuing the marketing, sales, and
homologation of Bosch ACRRR Products sold
under Respondent Bosch’s (or its subsidiary’s)
name worldwide. Such agreement may include,
among other things, procedures for introducing the
Acquirer to contact persons from the various
accounts or manufacturers, either in person or by
written communication, and a transfer of all
relevant information relating to such accounts or
manufacturers;

3. an agreement for the temporary and transitional use
of Respondent Bosch’s Trade Dress, Trademarks,
or other trade name on products sold by the
Acquirer;

4. scope of services, term, and prices or costs for such
services; and

5. the option for the Acquirer to terminate a particular
service in the United States:

a. at any time, with prior notice not greater than
thirty (30) days, without penalty or payment for
the remainder of the original service period;
and

b. without automatically terminating, or incurring
a penalty or additional cost for continuing, that
particular service in another part of the world.

Respondent Bosch shall not terminate or modify any
agreement that is part of a Remedial Agreement before
the end of the term approved by the Commission
without prior approval of the Commission pursuant to
Commission rule 2.41(f)(5).

The purposes of this Paragraph II of the Order are: (1)
to ensure that the Acquirer will have the intention and
ability to produce and sell the Bosch ACRRR Products
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independently of Respondent Bosch; and (2) to remedy
the lessening of competition resulting from the
Acquisition as alleged in the Commission’s Complaint.

1. (Terminate Agreements)

IT ISFURTHER ORDERED that:

A.

Within thirty (30) days of the Acquisition Date:

1.

Respondent Bosch shall terminate, and cease and
desist from continuing or enforcing, any existing
oral or written condition, requirement, policy,
agreement, contract or understanding
(“Restrictions”) with any Person that, directly or
indirectly prohibits or restricts a Person from
advertising, servicing, distributing, or selling any
ACRRR Product from any Third Party in the
United States including, but not limited to,
Restrictions contained in the following provisions
and agreements: the “Robinair Domestic Service
Center Agreement,” the “SPX Service Solutions
Authorized Warehouse Distributor Contract,” and
the “Robinair Advertising Loyalty Commitment
Form.”

Respondent Bosch shall notify, in the form of the
letter attached in Appendix G to this Order, by first
class mail, return receipt requested, or by e-mail
with a return acknowledgment required, the
general counsel, president, or main contact person
responsible for the sales and marketing of ACRRR
Products for all Third Parties with such
Agreements described in Paragraph III.A., above,
including, but not limited to, the Third Parties
listed in Confidential Appendix H to this Order,
that Respondents:

a. are terminating, pursuant to this Order, such
Restrictions, and
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b. shall be prohibited from entering into such
Restrictions or any similar Restrictions in the
United States for ten (10) years from the date
the Order becomes final.

For ten (10) years from the date the Order becomes
final, Respondent Bosch shall cease and desist from
inviting, entering into, implementing, continuing,
enforcing, or attempting or threatening thereto, any
Restrictions with any Person that, directly or indirectly
prohibits or restricts a Person from advertising,
servicing, distributing, or selling any ACRRR Product
from any Third Party in the United States.

IV. (Patents)

IT ISFURTHER ORDERED that:

A.

Respondent Bosch shall not reinstate or refile the SPX
Patent Lawsuit that was dismissed, which included,
among other things, a demand for an injunction;

Within sixty (60) days after the Divestiture Date,
Respondent Bosch shall:

1. make and deliver a written, unconditional,
unilateral, irrevocable offer for a royalty-free,
fully-paid-up, irrevocable, perpetual, non-exclusive
license to the SPX Patent Lawsuit Patents and the
SPX ACRRR Patents, solely to sell ACRRR
Products in the United States to:

a. each of the defendants, other than RTI and
Respondent Bosch or its successors, in the SPX
Patent Lawsuit; and

b. the Persons listed in Confidential Exhibit I; and

2. enter into such license if the offer is accepted.
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For the length of time until the last SPX Patent
Lawsuit Patent or SPX ACRRR Patent expires,
Respondent Bosch shall make an irrevocable offer to
any Third Party, upon request, that it will grant a
royalty-free, fully-paid-up, irrevocable, perpetual, non-
exclusive license to the SPX Patent Lawsuit Patents
and the SPX ACRRR Patents, solely to sell ACRRR
Products in the United States, and enter into such
license if the offer is accepted.

Within five (5) days of date this Order is final,
Respondent Bosch shall provide the Letter of
Assurance attached as Appendix E to this Order to the
SAE IP Department of SAE International for the
purpose of making a binding, irrevocable commitment
to license the SPX Essential Patents to any Third Party
on fair, reasonable and non-discriminatory terms for
the purpose of practicing the SAE J2788 or SAE J2843
standard in any ACRRR Product sold in the United
States. Such Letter of Assurance shall have an
effective date before the date of adoption of the SAE
J2788 and SAE J2843 standards, respectively.

For the length of time until the last SPX Essential
Patents expire, Respondent Bosch shall not revoke the
Letter of Assurance attached as Appendix E of this
Order. Pursuant to its commitment in the Letter of
Assurance, Respondent Bosch shall cease and desist
from, directly or indirectly, in or affecting commerce
as “commerce” is defined in Section 4 of the Federal
Trade Commission Act, 15 U.S.C. § 44, initiating, or
threatening to initiate, any Action demanding
injunctive relief against any Third Party with respect to
any, or for any alleged infringement of any claims of
any, of the SPX Essential Patents including, but not
limited to, Actions against manufacturers and
customers. Provided, however, that Respondent Bosch
shall be permitted to seek injunctive relief in an Action
alleging infringement of the SPX Essential Patents if,
and only if:
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1. a court determines that an SPX Essential Patent
(other than an SPX ACRRR Patent or an SPX
Patent Lawsuit Patent) is being used for a purpose
other than as required to comply with the SAE
J2788 and SAE J2843 standards, or

2. a Third Party:

a. states in writing it will not license one or more
of the SPX Essential Patents consistent with the
Letter of Assurance; or

b. refuses to license one or more of the SPX
Essential Patents on terms that have been
determined to comply with the Letter of
Assurance through a process agreed upon by
both parties or through a court.

V. (Asset Maintenance)

IT ISFURTHER ORDERED that:

A.

Except in the course of performing its obligations
under a Remedial Agreement or as expressly allowed
pursuant to this Order, for a period of ten (10) years
from the date this Order becomes final, Respondent
Bosch shall not interfere, directly or indirectly, with
the Bosch ACRRR Business of the Acquirer.

Provided however, that unless otherwise prohibited by
the Order, nothing in this Paragraph V.A. shall prevent
(a) Respondent Bosch (i) from competing for contracts
or for the business of suppliers, distributors, resellers,
or customers; or (ii) from engaging in competition for
the research, development, manufacture, marketing
and sales of ACRRR Products.

During the time period before the Divestiture Date,
Respondent Bosch shall, except as otherwise provided
in the Order:
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take such actions as are necessary to maintain the
full economic viability, marketability and
competitiveness of the Bosch ACRRR Business to
minimize any risk of loss of competitive potential
for the Bosch ACRRR Business, and to prevent the
destruction, removal, wasting, deterioration, or
impairment of the Bosch ACRRR Business, except
for ordinary wear and tear. Respondent Bosch
shall not sell, transfer, encumber or otherwise
impair the Bosch ACRRR Business (other than in
the manner prescribed in this Order), nor take any
action that lessens the full economic viability,
marketability or competitiveness of the Bosch
ACRRR Business including, but not limited to,
hiring or offering to hire any Designated
Employees;

retain all of Respondent Bosch’s rights, title, and
interest in the Bosch ACRRR Business, except for
the disposition of inventory in the regular and
ordinary course of business, consistent with past
practices;

maintain the operations of the Bosch ACRRR
Business in the regular and ordinary course of
business and in accordance with past practice
(including regular repair and maintenance of the
assets, as necessary) and/or as may be necessary to
preserve the marketability, viability, and
competitiveness of the Bosch ACRRR Business
and shall use its best efforts to preserve the existing
relationships with the following: car
manufacturers, suppliers, vendors, distributors,
customers, governmental agencies, employees, and
others having business relations with the Bosch
ACRRR Business including, but not limited to,
continuing the homologation process for the Bosch
ACRRR  Products. Respondent  Bosch’s
responsibilities shall include, but are not limited to,
the following:
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Respondent Bosch shall provide the Bosch
ACRRR Business with sufficient working
capital to operate at least at current rates of
operation, to meet all capital calls with respect
to such business and to carry on, at least at their
scheduled pace, all capital projects, business
plans and promotional activities for the Bosch
ACRRR Business;

Respondent Bosch shall continue, at least at
their  scheduled pace, any additional
expenditures for the Bosch ACRRR Business
authorized prior to the date the Consent
Agreement was signed by Respondent Bosch
including, but not limited to, all research,
Development, manufacture, distribution,
marketing and sales expenditures;

Respondent Bosch shall provide such resources
as may be necessary to respond to competition
against the Bosch ACRRR Business and/or to
prevent any diminution in sales of the Bosch
ACRRR Business, world-wide, after the
Acquisition Date and prior to the Divestiture
Date including the maintenance of the
homologation process for the Bosch ACRRR
Products worldwide;

Respondent Bosch shall provide such resources
as may be necessary to maintain the
competitive strength and positioning of the
Bosch ACRRR Business in a business-as-usual
manner and/or in accordance with the
applicable Bosch ACRRR Business plan;

Respondent Bosch shall make available for use
by the Bosch ACRRR Business funds in a
business-as-usual manner and/or in accordance
with the applicable Bosch ACRRR Business
plan sufficient to perform all routine
maintenance or replacement, and all other
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maintenance or replacement of assets as may
be necessary to maintain the Bosch ACRRR
Business;

f. Respondent Bosch shall provide the Bosch
ACRRR Business with such funds as are
necessary to maintain the full economic
viability, marketability and competitiveness of
the Bosch ACRRR Business; and

g. Respondent Bosch shall provide such support
services to the Bosch ACRRR Business as
were being provided to such business by
Respondent Bosch as of the date the Consent
Agreement was signed by Respondent Bosch.

4. maintain a work force substantially as large as, and
with training and expertise equivalent to or better,
what was associated with the Bosch ACRRR
Business as of the Acquisition Date including, but
not limited to, instructing Respondent Bosch’s
Distributors to maintain a work force substantially
as large as, and with training and expertise
equivalent to or better, what was associated with
the Bosch ACRRR Business as of the Acquisition
Date.

5. develop, sell, participate in the homologation
process, and manufacture the Bosch ACRRR
Product consistent with past practices and/or as
may be necessary to preserve the marketability,
viability and competitiveness of the Bosch
ACRRR Business pending divestiture.

The purpose of this Paragraph V is to maintain the full
economic viability, marketability and competitiveness
of the Bosch ACRRR Business until the Divestiture
Date, to minimize any risk of loss of competitive
potential for the Bosch ACRRR Business, and to
prevent  the  destruction, removal, wasting,
deterioration, or impairment of the Bosch ACRRR
Business, except for ordinary wear and tear.
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V1. (Confidentiality)

IT IS FURTHER ORDERED that for a period of ten (10)
years from the date this Order becomes final:

A.

Except in the course of performing its obligations
under a Remedial Agreement, or as expressly allowed
pursuant to this Order:

1.

Respondent Bosch shall not seek, receive, obtain,
use, share or otherwise have or grant access to,
directly or indirectly, any Confidential Business
Information from or with any Person. Among
other things, Respondent Bosch shall not use such
Confidential Business Information:

to assist or inform Respondent Bosch
employees who Develop, manufacture, solicit
for sale, sell, or service Respondent Bosch
products that compete with the products
divested, sold, or distributed pursuant to this
Order including, but not limited to, the
employees of the ACRRR business owned and
operated by SPX SS;

to interfere with any suppliers, distributors,
resellers, or customers of the Acquirer;

to interfere with any contracts divested,
assigned, or extended to the Acquirer pursuant
to this Order; or

to interfere in any other way with the Acquirer
pursuant to this Order or with the Bosch
ACRRR Business divested pursuant to this
Order.

Respondent Bosch shall not disclose or convey
Confidential Business Information, directly or
indirectly, to any person except the Acquirer or



746

FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Decision and Order

other persons specifically authorized by the
Acquirer to receive such information;

3. Respondent Bosch shall not provide, disclose or
otherwise make available, directly or indirectly,
any Confidential Business Information to the
employees associated with the SPX SS ACRRR
Products; and

4. Respondent Bosch shall institute procedures and
requirements to ensure that:

a. Respondent Bosch employees with access to
Confidential Business Information do not
provide, disclose or otherwise make available,
directly or indirectly, any Confidential
Business Information in contravention of this
Order; and

b. Respondent Bosch employees associated with
the SPX SS ACRRR Products do not solicit,
access or use any Confidential Business
Information that they are prohibited under this
Order from receiving for any reason or

purpose.

The requirements of this Paragraph VI do not apply to
Confidential Business Information that Respondent
Bosch demonstrates to the satisfaction of the
Commission, in the Commission’s sole discretion:

1. was or becomes generally available to the public
other than as a result of a disclosure by Respondent
Bosch;

2. isnecessary to be included in mandatory regulatory
filings; provided, however, that Respondent Bosch
shall make all reasonable efforts to maintain the
confidentiality of such information in the
regulatory filings;
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3. was available, or becomes available, to Respondent
Bosch on a non-confidential basis, but only if, to
the knowledge of Respondent Bosch, the source of
such information is not in breach of a contractual,
legal, fiduciary, or other obligation to maintain the
confidentiality of the information;

4. is information the disclosure of which is consented
to by the Acquirer;

5. 1is necessary to be exchanged in the course of
consummating the Acquisition or the transactions
under the Remedial Agreement;

6. is disclosed in complying with this Order;

7. 1is information the disclosure of which is necessary
to allow Respondent Bosch to comply with the
requirements and obligations of the laws of the
United States and other countries;

8. is disclosed in defending legal claims,
investigations or enforcement actions threatened or
brought against Respondent Bosch or the Bosch
ACRRR Business; or

9. is disclosed in obtaining legal advice.

The purpose of this Paragraph VI is to maintain the
full economic  viability,  marketability = and
competitiveness of the Bosch ACRRR Business until
the Divestiture Date, to minimize any risk of loss of
competitive potential for the Bosch ACRRR Business,
to minimize the risk of disclosure and unauthorized
use of Confidential Business Information of the Bosch
ACRRR Business, and to prevent the destruction,
removal, wasting, deterioration, or impairment of the
Bosch ACRRR Business, except for ordinary wear and
tear.
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VI1. (Monitor)

IT IS FURTHER ORDERED that:

A.

Mr. Charles Johnson of BC Partners, LLC, shall serve
as the Monitor pursuant to the agreement executed by
the Monitor and Respondent Bosch and attached as
Appendix C (“Monitor Agreement”) and Confidential
Appendix C-1 (“Monitor Compensation”). The
Monitor is appointed to assure that Respondent Bosch
expeditiously complies with all of its obligations and
performs all of its responsibilities as required by this
Order.

The Monitor Agreement shall require that, no later
than one (1) day after the Acquisition Date,
Respondent Bosch transfers to the Monitor all rights,
powers, and authorities necessary to permit the
Monitor to perform his duties and responsibilities,
pursuant to this Order and the Order to Maintain
Assets, and consistent with the purposes of this Order.

No later than one (1) day after the Acquisition Date,
Respondent Bosch shall, pursuant to the Monitor
Agreement, transfer to the Monitor all rights, powers,
and authorities necessary to permit the Monitor to
perform his duties and responsibilities, pursuant to and
consistent with, the purposes of this Order.

Respondent Bosch shall consent to the following terms
and conditions regarding the powers, duties,
authorities, and responsibilities of the Monitor:

1. The Monitor shall have the power and authority to
monitor Respondent Bosch’s compliance with the
terms of the Order, and shall exercise such power
and authority and carry out the duties and
responsibilities of the Monitor in a manner
consistent with the purposes of the Order and in
consultation with the Commission including, but
not limited to:
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a. Assuring that Respondent Bosch expeditiously
complies with all of its obligations and
performs all of its responsibilities as required
by this Order; and

b. Monitoring  any  agreements  between
Respondent Bosch and the Acquirer.

2. The Monitor shall act in a fiduciary capacity for
the benefit of the Commission.

3. Subject to any demonstrated legally recognized
privilege, the Monitor shall have full and complete
access to Respondent Bosch’s personnel, books,
documents, records kept in the normal course of
business, facilities and technical information, and
such other relevant information as the Monitor may
reasonably request, Related to Respondent Bosch’s
compliance with its obligations under the Order.
Respondent Bosch shall cooperate with any
reasonable request of the Monitor and shall take no
action to interfere with or impede the Monitor’s
ability to monitor Respondent Bosch’s compliance
with the Order.

4. The Monitor shall serve, without bond or other
security, at the expense of Respondent Bosch on
such reasonable and customary terms and
conditions as the Commission may set. The
Monitor shall have authority to employ, at the
expense of Respondent Bosch, such consultants,
accountants, attorneys and other representatives
and assistants as are reasonably necessary to carry
out the Monitor’s duties and responsibilities. The
Monitor shall account for all expenses incurred,
including fees for services rendered, subject to the
approval of the Commission.

5. Respondent Bosch shall indemnify the Monitor
and hold the Monitor harmless against any losses,
claims, damages, liabilities, or expenses arising out
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of, or in connection with, the performance of the
Monitor’s duties, including all reasonable fees of
counsel and other reasonable expenses incurred in
connection with the preparations for, or defense of,
any claim, whether or not resulting in any liability,
except to the extent that such losses, claims,
damages, liabilities, or expenses result from gross
negligence, malfeasance, willful or wanton acts, or
bad faith by the Monitor.

6. The Monitor Agreement shall provide that within
one (1) month from the date the Monitor is
appointed pursuant to this paragraph, and every
sixty (60) days thereafter, the Monitor shall report
in  writing to the Commission concerning
performance by Respondent Bosch of its
obligations under the Order.

7. Respondent Bosch may require the Monitor and
each of the Monitor’s consultants, accountants,
attorneys, and other representatives and assistants
to sign a customary confidentiality agreement;
provided, however, such agreement shall not
restrict the Monitor from providing any
information to the Commission.

The Commission may, among other things, require the
Monitor and each of the Monitor’s consultants,
accountants, attorneys, and other representatives and
assistants to sign an appropriate confidentiality
agreement relating to Commission materials and
information received in connection with the
performance of the Monitor’s duties.

If the Commission determines that the Monitor has
ceased to act or failed to act diligently, the
Commission may appoint a substitute Monitor:

1. The Commission shall select the substitute
Monitor, subject to the consent of Respondent
Bosch, which consent shall not be unreasonably
withheld. If Respondent Bosch has not opposed, in
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writing, including the reasons for opposing, the
selection of a proposed Monitor within ten (10)
days after notice by the staff of the Commission to
Respondent Bosch of the identity of any proposed
Monitor, Respondent Bosch shall be deemed to
have consented to the selection of the proposed
Monitor.

2. Not later than ten (10) days after appointment of
the substitute Monitor, Respondent Bosch shall
execute an agreement that, subject to the prior
approval of the Commission, confers on the
Monitor all the rights and powers necessary to
permit the Monitor to monitor Respondent Bosch’s
compliance with the relevant terms of the Order in
a manner consistent with the purposes of the Order.

G. The Commission may on its own initiative, or at
the request of the Monitor, issue such additional orders
or directions as may be necessary or appropriate to
assure compliance with the requirements of the Order.

A Monitor appointed pursuant to this Order may be the
same person appointed as the Divestiture Trustee

pursuant to the relevant provisions of this Order.

VII1I. (Divestiture Trustee)

IT ISFURTHER ORDERED that:

A.

If Respondent Bosch has not fully complied with the
obligations as required by Paragraph II of this Order,
the Commission may appoint a Divestiture Trustee to
divest the Bosch ACRRR Business, and enter any
other agreements, assignments, and licenses, in a
manner that satisfies the requirements of this Order.

In the event that the Commission or the Attorney
General brings an action pursuant to § 5(1) of the
Federal Trade Commission Act, 15 U.S.C. § 45(1), or
any other statute enforced by the Commission,
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Respondent Bosch shall consent to the appointment of
a Divestiture Trustee in such action to effectuate the
divestitures and other obligations as described in
Paragraph II. Neither the appointment of a Divestiture
Trustee nor a decision not to appoint a Divestiture
Trustee under this Paragraph VIII shall preclude the
Commission or the Attorney General from seeking
civil penalties or any other relief available to it,
including a court-appointed Divestiture Trustee,
pursuant to § 5(1) of the Federal Trade Commission
Act, or any other statute enforced by the Commission,
for any failure by Respondent Bosch to comply with
this Order.

The Commission shall select the Divestiture Trustee,
subject to the consent of Respondent Bosch, which
consent shall not be unreasonably withheld. The
Divestiture Trustee shall be a person with experience
and expertise in acquisitions and divestitures. If
Respondent Bosch has not opposed, in writing,
including the reasons for opposing, the selection of any
proposed Divestiture Trustee within ten (10) days after
notice by the staff of the Commission to Respondent
Bosch of the identity of any proposed Divestiture
Trustee, Respondent Bosch shall be deemed to have
consented to the selection of the proposed Divestiture
Trustee.

Not later than ten (10) days after the appointment of a
Divestiture Trustee, Respondent Bosch shall execute a
trust agreement that, subject to the prior approval of
the Commission, transfers to the Divestiture Trustee
all rights and powers necessary to permit the
Divestiture Trustee to effectuate the divestitures
required by this Order.

If a Divestiture Trustee is appointed by the
Commission or a court pursuant to this Paragraph VIII,
Respondent Bosch shall consent to the following terms
and conditions regarding the Divestiture Trustee’s
powers, duties, authority, and responsibilities:
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Subject to the prior approval of the Commission,
the Divestiture Trustee shall have the exclusive
power and authority to divest the Bosch ACRRR
Business, and enter into all other agreements,
licenses and assignments as described in Paragraph
IT of this Order.

The Divestiture Trustee shall have one (1) year
after the date the Commission approves the trust
agreement described herein to divest the Bosch
ACRRR Business, and enter into all other
agreements, licenses and assignments as described
in Paragraph II of this Order, absolutely and in
good faith, at no minimum price, to one or more
acquirers that receive the prior approval of the
Commission and in a manner that receives the
prior approval of the Commission. If, however, at
the end of the one (1) year period, the Divestiture
Trustee has submitted a plan of divestiture or
believes that the divestiture can be achieved within
a reasonable time, the divestiture period or periods
may be extended by the Commission; provided,
however, the Commission may extend the
divestiture period only two (2) times.

Subject to any demonstrated legally recognized
privilege, the Divestiture Trustee shall have full
and complete access to the personnel, books,
records and facilities Related to the relevant assets
that are required to be divested by this Order and to
any other relevant information, as the Divestiture
Trustee may request. Respondent Bosch shall
develop such financial or other information as the
Divestiture Trustee may request and shall
cooperate ~ with  the Divestiture  Trustee.
Respondent Bosch shall take no action to interfere
with or impede the Divestiture Trustee’s
accomplishment of the divestiture. Any delays in
divestiture caused by Respondent Bosch shall
extend the time for divestiture under this Paragraph
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VIII in an amount equal to the delay, as determined
by the Commission.

The Divestiture Trustee shall use best efforts to
negotiate the most favorable price and terms
available in each contract that is submitted to the
Commission, subject to Respondent Bosch’s
absolute and unconditional obligation to divest
expeditiously and at no minimum price. The
divestiture shall be made in the manner and to an
acquirer as required by this Order.

Provided, however, if the Divestiture Trustee
receives bona fide offers from more than one
acquiring entity for assets and businesses to be
divested pursuant to Paragraph II, and if the
Commission determines to approve more than one
such acquiring entity, the Divestiture Trustee shall
divest to the acquiring entity selected by
Respondent Bosch from among those approved by
the Commission;

Provided further, however, that Respondent Bosch
shall select such entity within five (5) days after
receiving notification of the Commission’s
approval.

The Divestiture Trustee shall serve, without bond
or other security, at the cost and expense of
Respondent Bosch, on such reasonable and
customary terms and conditions as the Commission
or a court may set. The Divestiture Trustee shall
have the authority to employ, at the cost and
expense of Respondent Bosch, such consultants,
accountants, attorneys, investment bankers,
business  brokers, appraisers, and  other
representatives and assistants as are necessary to
carry out the Divestiture Trustee’s duties and
responsibilities. The Divestiture Trustee shall
account for all monies derived from the divestiture
and all expenses incurred. After approval by the
Commission of the account of the Divestiture
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Trustee, including fees for the Divestiture
Trustee’s services, all remaining monies shall be
paid at the direction of Respondent Bosch, and the
Divestiture Trustee’s power shall be terminated.
The compensation of the Divestiture Trustee shall
be based at least in significant part on a
commission arrangement contingent on the
divestiture of all of the relevant assets that are
required to be divested by this Order.

Respondent Bosch shall indemnify the Divestiture
Trustee and hold the Divestiture Trustee harmless
against any losses, claims, damages, liabilities, or
expenses arising out of, or in connection with, the
performance of the Divestiture Trustee’s duties,
including all reasonable fees of counsel and other
expenses incurred in connection with the
preparation for, or defense of, any claim, whether
or not resulting in any liability, except to the extent
that such losses, claims, damages, liabilities, or
expenses result from  gross  negligence,
malfeasance, willful or wanton acts, or bad faith by
the Divestiture Trustee.

The Divestiture Trustee shall have no obligation or
authority to operate or maintain the relevant assets
required to be divested by this Order.

The Divestiture Trustee shall act in a fiduciary
capacity for the benefit of the Commission.

The Divestiture Trustee shall report in writing to
Respondent Bosch and to the Commission every
sixty (60) days concerning the Divestiture
Trustee’s efforts to accomplish the divestiture.

Respondent Bosch may require the Divestiture
Trustee and each of the Divestiture Trustee’s
consultants, accountants, attorneys and other
representatives and assistants to sign a customary
confidentiality agreement; provided, however, such
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agreement shall not restrict the Divestiture Trustee
from providing any information to the
Commission.

11. The Commission may, among other things, require
the Divestiture Trustee and each of the Divestiture
Trustee’s consultants, accountants, attorneys, and
other representatives and assistants to sign an
appropriate confidentiality agreement relating to
Commission materials and information received in
connection with the performance of the Divestiture
Trustee’s duties.

If the Commission determines that a Divestiture
Trustee has ceased to act or failed to act diligently, the
Commission may appoint a substitute Divestiture
Trustee in the same manner as provided in this
Paragraph VIII.

The Commission or, in the case of a court-appointed
Divestiture Trustee, the court, may on its own
initiative or at the request of the Divestiture Trustee
issue such additional orders or directions as may be
necessary or appropriate to accomplish the obligations
under Paragraph II of this Order.

The Divestiture Trustee(s) appointed pursuant to
Paragraph VIII of this Order may be the same Person
appointed as the Monitor pursuant to Paragraph VII of
this Order, and the Order to Maintain Assets.

IX. (Employees)

IT ISFURTHER ORDERED that:

A.

Beginning no later than the time Respondent Bosch
signs the Consent Agreement in this matter until ninety
(90) days after the Divestiture Date:

1. Respondent Bosch shall provide the applicable
Designated Employees with reasonable financial
incentives to continue in their positions for such
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period. Such incentives shall include a
continuation of all employee benefits offered by
Respondent Bosch until the Designated Employee
has been hired, the Acquirer has decided not to hire
such Designated Employee, or the Designated
Employee has declined, in writing, the Acquirer’s
offer, including regularly scheduled raises,
bonuses, vesting of pension benefits (as permitted
by law), and additional incentives as may be
necessary to transition the Bosch ACRRR Business
to the Acquirer;

Respondent Bosch shall not interfere with the
interviewing, hiring, or employing of the
Designated Employees by the Acquirer as
described in this Order, and shall remove any
impediments within the control of Respondent
Bosch that may deter, or otherwise prevent or
discourage the Designated Employees from
accepting employment with the Acquirer
including, but not limited to, any noncompete
provisions of employment or other contracts with
Respondent Bosch that would affect the ability or
incentive of those individuals to be employed by
the Acquirer. In addition, Respondent Bosch shall
not make any counteroffer to a Designated
Employee who receives a written offer of
employment from the Acquirer, unless and until
the Designated Employee has declined, in writing,
the Acquirer’s offer.

Respondent Bosch shall, in a manner consistent
with local labor laws:

a. facilitate employment interviews between each
Designated Employee and the Acquirer
including providing the names and contact
information for such employees and allowing
such employees reasonable opportunity to
interview with the Acquirer and shall not
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discourage such employee from participating in
such interviews;

not interfere in employment negotiations
between each Designated Employee and the
Acquirer;

and with respect to each Designated Employee
who receives an offer of employment from the
Acquirer:

(1) not prevent, prohibit, or restrict, or threaten
to prevent, prohibit, or restrict the
Designated  Employee  from  being
employed by the Acquirer, and shall not
offer any incentive to the Designated
Employee to decline employment with the
Acquirer including, but not limited to, the
Acquirer offering to hire the Designated
Employee;

(2) cooperate with the Acquirer in effecting
transfer of the Designated Employee to the
employ of the Acquirer, if the Designated
Employee accepts an offer of employment
from the Acquirer;

(3) eliminate any confidentiality restrictions
that would prevent the Designated
Employee who accepts employment with
the Acquirer from using or transferring to
the Acquirer any information relating to the
manufacture and sale of the Bosch ACRRR
Product; and

(4) unless alternative arrangements are agreed
upon with the Acquirer, retain the
obligation to pay the benefits of any
Designated Employee = who  accepts
employment with the Acquirer including,
but not limited to, all accrued bonuses,
vested pensions, and other accrued benefits.
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Provided, however, that subject to the conditions of
continued employment prescribed in this Order, this
Paragraph IX.A. shall not prohibit Respondent Bosch
from continuing to employ any Designated Employee
under the terms of such employee’s employment as in
effect prior to the date of the written offer of
employment from the Acquirer to such employee.

Respondent Bosch shall not, for a period of two (2)
years following the Divestiture Date, directly or
indirectly, solicit, induce, or attempt to solicit or
induce any Acquirer employee, who is employed by
the Acquirer to terminate his or her employment
relationship with the Acquirer.

Provided, however, Respondent Bosch may place
general advertisements for or conduct general searches
for employees including, but not limited to, in
newspapers, trade publications, websites, or other
media not targeted specifically at the Acquirer’s
employees;

Provided further, however, Respondent Bosch may
hire Designated Employees who apply for employment
with Respondent Bosch as long as such employees
were not solicited by Respondent Bosch in violation of
this Paragraph.

X. (Prior Notice)

IT IS FURTHER ORDERED that, for a period of five (5)
years from the date this Order becomes final, Respondent Bosch
shall not, without providing advance written notification to the
Commission in the manner described in this Paragraph X, directly
or indirectly, acquire:

A.

any stock, share capital, equity, or other interest in any
Person, corporate or non-corporate, that produces,
designs, manufactures, or sells ACRRR Products in or
into the United States; or
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B. any business, whether by asset purchase or otherwise,
that engages in or engaged in, at any time after the
Acquisition, or during the six (6) month period prior to
the Acquisition, the design, manufacture, production,
or sale of ACRRR Products in or into the United
States.

Said notification shall be given on the Notification and Report
Form set forth in the Appendix to Part 803 of Title 16 of the Code
of Federal Regulations as amended (herein referred to as “the
Notification”), and shall be prepared and transmitted in
accordance with the requirements of that part, except that no filing
fee will be required for any such notification, notification shall be
filed with the Secretary of the Commission, notification need not
be made to the United States Department of Justice, and
notification is required only of Respondent Bosch and not of any
other party to the transaction. Respondent Bosch shall provide the
Notification to the Commission at least thirty days prior to
consummating the transaction (hereinafter referred to as the “first
waiting period”). If, within the first waiting period,
representatives of the Commission make a written request for
additional information or documentary material (within the
meaning of 16 C.F.R. § 803.20), Respondent Bosch shall not
consummate the transaction until thirty days after submitting such
additional information or documentary material. Early termination
of the waiting periods in this paragraph may be requested and,
where appropriate, granted by letter from the Bureau of
Competition.

Provided, however, that prior notification shall not be required
by this paragraph for a transaction for which Notification is
required to be made, and has been made, pursuant to Section 7A
of the Clayton Act, 15 U.S.C. § 18a.

Provided, further, however, that prior notification shall not be
required by this Paragraph VIII for any acquisition after which
Respondent Bosch would hold no more than one percent (1%) of
the outstanding securities or other equity interest in any Person
described in this Paragraph VIII.
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XI. (Compliance Reports)

IT ISFURTHER ORDERED that:

A.

Within thirty (30) days after the date this Order
becomes final, and every thirty (30) days thereafter
until Respondent Bosch has fully complied with
Paragraphs IL.A., IL.B., II.C., IL.D., ILE., IIL.A., IV.B.,
IV.D., V.B., VILA., VIL.B., VII.C., VIL.D., VIII, and
IX.A. of this Order, Respondent Bosch shall submit to
the Commission a verified written report setting forth
in detail the manner and form in which it intends to
comply, is complying, and has complied with this
Order. Respondent Bosch shall submit at the same
time a copy of its report concerning compliance with
this Order to the Monitor or Divestiture Trustee, if any
Divestiture Trustee has been appointed pursuant to this
Order. Respondent Bosch shall include in its report,
among other things that are required from time to time,
a full description of the efforts being made to comply
with the relevant Paragraphs of the Order, including a
description of all substantive contacts or negotiations
related to the divestiture of the relevant assets and the
identity of all parties contacted. Respondent Bosch
shall include in its report copies of all written
communications to and from such parties, all internal
memoranda, and all reports and recommendations
concerning completing the obligations.

Beginning twelve (12) months after the date this Order
becomes final, and annually thereafter on the
anniversary of the date this Order becomes final, for
the next nine (9) years, Respondent Bosch shall submit
to the Commission a verified written report setting
forth in detail the manner and form in which it has
complied, is complying, and will comply with this
Order.  Respondent Bosch shall include in its
compliance reports, among other things that are
required from time to time, a full description of the
efforts being made to comply with the Order and
copies of all written communications to and from all
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persons Relating To this Order. Additionally,
Respondent Bosch shall include in its compliance
report whether or not it made any notifiable
acquisitions pursuant to Paragraph XI. Respondent
Bosch shall include a description of such acquisitions.

XIl. (Reorganization)

IT IS FURTHER ORDERED that Respondent Bosch shall
notify the Commission at least thirty (30) days prior to any
proposed:

A. dissolution of such Respondent;
B. acquisition, merger or consolidation of Respondent; or
C. any other change in the Respondent including, but not

limited to, assignment and the creation or dissolution
of subsidiaries, if such change might affect compliance
obligations arising out of the Order.

X1 (Access)

IT IS FURTHER ORDERED that, for purposes of
determining or securing compliance with this Order, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days’ notice to Respondent Bosch, Respondent
Bosch shall, without restraint or interference, permit any duly
authorized representative(s) of the Commission:

A. access, during business office hours of Respondent
Bosch and in the presence of counsel, to all facilities
and access to inspect and copy all books, ledgers,
accounts, correspondence, memoranda and all other
records and documents in the possession or under the
control of Respondent Bosch Relating To compliance
with this Order, which copying services shall be
provided by Respondent Bosch at its expense; and

B. to interview officers, directors, or employees of
Respondent Bosch, who may have counsel present,
regarding such matters.
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XIV. (Termination)

IT IS FURTHER ORDERED that, except for any provision
of this Order that terminates on its own terms, this Order shall
terminate on the date when the term of the last SPX Essential
Patent ends.

By the Commission, Commissioner Ohlhausen dissenting and
Commissioner Wright not participating.
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CONFIDENTIAL APPENDIX A
BOSCH/MAHLE DIVESTITURE AGREEMENT

Redacted From the Public Version
But Incorporated by Reference



ROBERT BOSCH GMBH 765

Decision and Order

CONFIDENTIAL APPENDIX B
DESIGNATED EMPLOYEES

Redacted From the Public Version
But Incorporated by Reference
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APPENDIX C

MONITOR AGREEMENT

This Monitor Agreement (“Monitor Agreement™), entered into this13th day of November,
2012, between Robert Bosch GmbH (“Respondent”) and BC Partners, LLC (“BC Pariners™)
provides as follows:

WHEREAS, the Staff of the United States Federal Trade Commission (the
“Commission™), in fn the Matter of Robert Bosch (fmbi and Respondent have agreed to an
Agreement Containing Consent Order ("Consent Agreement™), incorporating a Decision and
Order (“Decision and Order) with Respondent, which, among ather things, requires Respondent
to divest or transfer certain defined assets pursuant to the Asset Purchase Agreement between
Respondent and Mahle Clevite Inc. (“Acguirer™) and those ancillary agreements referenced
therein {collectively, the “Remedial Agreement™), and provides for the appointment of & Maonitor
to ensure that Respondent complies with its obligations under the Bemedial Agreement, and its
obligations under the Decision & Order and the Order to Maintain Assets {collectively,
“Orders™);

WHEREAS, the stafl of the Commission may appoint Mr. Johnson of BC Partners, LLC
% such meniter (the “Monitor™) pursuant to the Decision and Crder to monitor Respondent”s
compliance with the terms of the Orders and with the Remedial Agreement referenced in the
Orders, and Mr. Johnson of BC Partners has consented to such appointment;

WHEREAS, the Staff of the Commission on Getober 27, 2012, notified Respondent of
selection of Mr, Charles Johnson of BC Partners as the Monitor, and Respondent agreed to the
selection of Mr. Johnson of BC Partners, and is executing this Monitor Agreement that, subject
to the prior approval of the Commission, confers on the Monitor all rights and powers necessary
to permit the Monitor to monitor Respondent’ s compliance with the relevant requirements of the
Orders in 8 manner consistent with the purpose of the Order;

WHEREAS, this Monitor Agreement, although executed by the Monitor and Respondent
is not effective for any purpose, including bat not limited to imposing rights and responsibilities
on Respondent or the Monitor under the Cerders, until it has been approved by the Commission;
and

WHEREAS, the partics to this Monitor Agreement intend to be legally bound;
NOW, THEREFORE, the parties agree as follows:

n Capitalized terms used herein and not specifically defined herein shall have the respective
definitions given to them in the Decision and Order.

{2) Respondent shall transfer to the Monitor, no later than one (1) day after the Acquisition
Date, all of the powers, responsibilities and protections conferred upon the Monitor by
the Decision and Order and the Order to Maintain Assets.

(3)  This Moniter Agreement confers upon the Monitor the powers and awthority to monitor
Respondent’s compliance with the terms of the Orders, and shall exercise such power and
authority and carry out the duties and responstbilities of the Monitor in a manner
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consistent with the purposes of the Orders and in consultation with the Commission,
incleding, but pat limited to:

a) Assuring that Respondent expeditiously complies with all of its obligations and
performs all of its responsikilities as required by the Orders; and

b} Monitoring any agreements between Respondent and the Acquirer,

Respondent hereby agrees that Respondent will fully comply with all terms of the Crders
requiring it to confer its rights, powers, authority and privileges upon the Monitor, or fo
impose upon itself any duties or obligations with respect to the Manitor, to enable the
Maonitor to perform the duties and responsibilities of the Monitor thereunder.

Respondent further agrees that:

aj it will use commercially reasonable best efforts to provide the Monitor with
prompt notification of significant meetings, incleding date, time and venue,
scheduled after the execution of this Monitor Agreement, relating to the Remedial
Apreement and such meetings may be attended by the Monitor or his
representative, at the Monitor's option, or at the request of the Commission or
stafl of the Commission;

by it will provide the Monitor the minutes of the above-referenced meetings as soon
as practicable and, in any event, not later than these minutes are available to any
employee of the Respondent;

c) it will provide the Monitor with electronic or hard copies, as may be appropriate,
of all reports submitted to the Commission pursuant to the Decision and Order,
simultaneous with the submission of such reports 1o the Commission, for the
dugation of the Manitos"s terin wider this Monitor Agreement;

dy it will, subject to amy demonstrated legally recognized privilege, grant the
Monitor full and complete access to Respondent’s personnel, books, documents,
records kept in the normal course of business, facilities and technical information,
and such other relevant information as the Monitor may reasonably request,
related to Respondent’s compliance with its obligations under the Orders,
E:m:lud[ng but not limited to, its obligations related to the relevant assets; and

e} it will cooperate with any reasonable request of the Monitor and shall take no
action to interfere with or impede the Monitor™s ability to monitor Respondent”s
compliance with the Orders.

Respondent shall promgptly sotify the Monitor of any significant weitten ar oral
communication that cecurs after the date of this Monitor Agreement between the
Commission and the Respondent related to the Remedial Agreement, topether with
copies of such communications,

[
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Within cne (1} month from the date the Monitor is appointed, and every sixty (80) days
thereafter, the Monitor shall report in writing to the Commission concemning performance
by Respoandent of its obligations under the Orders.

The Monitor shall serve, without bond or other security, at the expense of Respondent on
such reasonable and customary terms and conditions &s the Commission may set. The
Monitor shall have authority to employ, at the expense of Respondent, such consultants,
accountants, attomeys and other representatives and assistants as are reasonably
necessary to carry out the Monitor®s duties and responsibilities,

Respondent shall pay Monitor in aceordance with the fee schedule attached hereto as
Confidential Appendix C-1, for all reasonable tite spent in the performance of the
Maonitor's duties and responsibilities, including all monitoring activities, all work in
connection with the negotiation and preparation of this Monitor Agreement, all work in
the nature of final reporting and file closure, and all reasonable and necessary travel time,

a) In addition, Respondent will pay (i} all cut-of-pocket expenses reasonably
incurred by the Monitor in the performance of the Menitor's duties and
responsibilities, including any telephone calls and auto, train or air travel in the
performance of the Monitor's duties, and (i) all fees and disbursements
reasonably incurped by such consultants, accountants, sttorneys and other
representatives and assistants as are reasonably necessary to carry out the
Monitor's duties and responsibilities.

by The Maonitor shall have full and direct respensibility for compliance with all
applicable laws, regulations and requirements pertaining to work permits, income
and social security taxes, unemployment insurance, worker's compensation,
disability imsurance, and the like.

The Monitor shall maintain the confidentiality of all information provided to the Monitor
by Respondent. Such information shall be used by the Menitor only in connection with
the performance of the Manitos"s duties pursuant 1o this Monilor Agreement. Such
information shall not be disclosed by the Monitor to any third party other than:

a) persans employed by, or working with the Monitor under this Monitor
Agreement, in which case and such persons shall be informed and agree in writing
to abide by the confidentiality obligations applicable to the Monitor, in
accordance with Paragraph 12 below, or

b} persons employed at the Commission and working on this matter;

c) other persons if consented to by Respondent,

The Monitor shall maintain a record and inform the Commission of all persons (other
than representatives of the Commission) to whom confidential information related to this

Monitor Agreement has been disclosed.

The Monitor shall act in a fiduciary capacity for the benefit of the Commission.
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Upon termination of the Monitor's duties under this Monitor Agreement, the Monitor
shall promptly return to the Respondent all materials provided to the Maonitor by
Respondent and shall destroy any material prepared by the Monitor that contains or
reflects any confidential information of Respondent. Nothing herein shall abrogate the
Monitor's duty of confidentiality, including the obligation to keep such information
confidential for a pertod of ten (1) years afier the termination of this Meaitor
Agreement.

The Monitor shall keep confidential for a period of ten (10) years all other aspects of the
performance of his duties under this Monitor Agreement and shall not disclose any
confidential or proprietary information relating thereto, To the extent that the Monitor
wishes o retain any emploves, agent, consultant or any ather third party to assist the
Monitor in accordance with the Orders, the Monitor shall ensure that, prior to being
retaimed, such persons execute a confidentiality agreement in a form agreed wpon by the
Monitor and Respondent.

Mothing in this Monitor Agreement shall require Respondent to disclose any material or
information that is subject to a legally recognized privilege or that Respondent is
prohibited from disclosing by reason of law or any agreement with a third party.

Eachs party shall be reasonably available fo the other to discuss any questions or issues
either party may have conceming compliance with the Orders as they relate to
Respondent.

Respondent hereby confirms its obligation to indemnify the Monitor and hold the
Monitor hasmless in accordance with and to the extent required by the Crders,
Respondent shall indemnify the Monitor and hold Monitor harmless against any losses,
claims damages, liabilities, or expenses arising out of, or in conmection with, the
performance of the Menitor's duties, including all reasonable fees of counsel and other
reasonable expenses incurred in connection with the preparations for, or defense of any
claim whether or not resulting in any lability, except o the extent that such losses,
claims, damages, liabilities, or expenses resuli from gross negligence, willful or wanton
acts, or bad faith by the Monitor.

Upan this Monitor Agreement becoming effective, the Monitor shall be permifted, and
Respondent shall be required, to notify Acquirer with respect to Monitor's appointment,

In the event of & disagresment or dispute between Respondent and Monitor concerning
Respondent’s obligations under the Orders, and in the event that such disagreement or
dispute cannot be resolved by the parties, either party may seek the assistance of the
Commission's Compliance Division to resolve this issue.

Thizs Monitor Agreement shall be subject to the substantive law of the State of New York
(regardless of the choice of law principles of New York ar those of any other
jurisdiction).

This Monitor Agreement shall terminate the earlier of: (a) the expiration or termination
of the Decision and Order; (b) Respondent’s receipt of written notice from the
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Commission that the Commission has determined that Monitor has ceased to act or failed
to act diligently, or is unwilling or unable to continue to serve 25 Monitor; (¢} with a least
(30} days advance notice 1o be provided by Manitor to Respondent and to the
Commission, upon resignation of the Monitor; or (d) when Respandent's last obligation
under the Orders that pertains to Monitor’s service has been fully performed; provided,
howeyer, that the Commission may require that Respondent extend this Agreement or
enter into an additional agreement as may be necessary or appropriate to accomplish the
purpose of the Orders. The confidentiality obligations of this Monitor Agreement shall
survive its termination.

In the: event that, during the term of this Monitor Agreement, the Monitor becomes aware
that he has or may have a conflict of interest that may affect or could have the appearance
of affecting the performance by the Monitor of any of his duties under this Monitor
Agreement, the Monitor shall promptly inform both Respondent and the Commission of
such conflict or potential conflict.

In the performance of his functions and duties under this Monitor Agreement, the
Monitor shall exercise the standard of care and diligence that would be expected of a
reasonable person in the conduct of his or her own business affairs.

It is wnderstood that the Monitor will be serving under this Monitor Agreement as an
independent contractor and that the relationship of employer and employee shall not exist
between Monitor end Respondent.

This Moniter Agreament is for the sole benefit of the parties hereto and their permitted
assigns and the Commission, and nothing herein express or implied shall give or be
construed to give any other person any legal or eguitable rights hereunder,

Thiz Monitor Agreement contains the entire agreement between the partics hereto with
respect to the mattars described herein and replaces and any and all prior agreements or
understandings, whether written or oral.

Any notices or other communication required to be given hereunder shall be deemed o
have been properly given if sent by mail, facsimile (with acknowledgement of receipt of
such facsimile having been received), or electronic mail, to the applicable party at its
address below {or to such other address as to which such party shall hereafter notifi the
other party}:

If 1o the Monitor, to:

Charles E, Johnson

BC Partners, LLC

225 Overture Way
Centreville, MD 21617
Phone: (203) 506-5626
Email: Charlev23% me.com
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If Respondent to:

Robert Bosch LLC

Attn: Judith Adler, Esq.

Assistant General Counsel

38000 Hills Tech Drive
Farmington Hills, ML 48331
Telephone: (248) 876-1163
Email: judith.adler@us.bosch.com

With copy to:

Dorsey & Whitney LLP

50 South Sixth Street, Suite 1500
Minneapolis, MN 55402

Attention: Michael Lindsay
Telephone: (612} 340-781%
Facsimile: {612) 340-2868

Email: lindsav.michaeli@dorsey.com

Ifto the Commission, to:

Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, [.C. 20580
Attention: Secretary
Telephone: (202} 326-2514
Facsimile: {202) 326-24%6

With a copy to:

Federal Trade Commission

601 Mew Jersey Avenue, M.W. Washington, D.C. 20001
Attention: Dan Ducore, Director for Compliance
Telephone: (202) 326-2526

Facsimile: (202) 326-33%6

Email: dducorefmfic.moy

(28)  This Menitor Agreement shall not become binding until it has been approved by the
Commission.

(297 This Monitor Agreement may be signed i counterparts,

771
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I WITHESS WIEREOQF, the parties hereto have executed this Monitor Agreement as of the
date first above written,

RESPONDENT MONITOR
i
Robert Bosch Gmby Charles Johnsan

BC Partners, LLC

yya
- ﬁ%%gf

Robert Bosch GmbH /
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N WITHESS WHEREQF, the parties hereto have executed this Monitor Agreement sx of the
date first above writlen.

RESPONDENT

oty —
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COMPENSATION PROVISION OF MONITOR
AGREEMENT

Redacted From the Public Version
But Incorporated by Reference



775

ROBERT BOSCH GMBH

Decision and Order

APPENDIX D

‘ERUAUOHIL 0D |RRASS u_._..__.u..__:_.._uu
Alping pue Buisunaau Jo) spiagiueu

ABPOW Ao s 3un fuipnps ao4Inww
papaasd 5| Afiopopoy s pue wWalshs M OAHS ML IN
Q10TAIE1 T pomss] LOOZAEGND | ayupusywew Jfy aigespeidda uy | 3IBYIONYDIN ¥YINGON {8) €95 145°L
“Lapsds ayg Ajdans o) pue wagshs
A1 J0 AU E 3] SERAII 01
WIFISAS Hul ka0 ABa0050 JUERSE)
E J0 S3SUAPLICG PUE [, JO1Rjmunioe, | AIMIIDI443
Jojesedss pojioiesodess | QIAOUDMI 40D BOLYH Y35
AL URBMIEE JEJSUBIL 1EEY HuiSERIU] | THO IHL 0L HISNIOHOD 3HL
Asnoadeluespe o pamacsd | WOM HIISHYHL LIH BINISH
DIRT/LOFEL panss] Moz ase Adojopoylow puesnieedde uy | WILSAS IINYNILNIYA 2 {8010 921508
snpeiedde w_..__u_ﬂ_E._?_.mL!._uE =11
O} 50| e PaEnaee=pioualos y iy
pajdnes pug secd ajdwes sy o
aun o) padno JanuEp) JuEsEdugE
E pUE sl 3HAEs Syl 01 pajdnoo
srjededde Buidiey sz Hugadaed
Bujsnod pue $ad sjdwies amy
| puEspad Fxaass amg Bulney Jauiges e HILILKIAI
1ONTIELSTD Panse] 566 1/TTLO | APl usaysis Sy pusy ey o LNYHIDINTE 0219108 (S sea'sel's
Ok D E ALY, U
WO )
BT ETTTTR-CTT) ORI s AL TR VU]

SLIMIOHd HHHIY OL TLLVTIH SLNALY] Xd5 A0 LS TVILHVA

I XIONAddY




FEDERAL TRADE COMMISSION DECISIONS

776

VOLUME 155

Decision and Order

APPENDIX D

.m_ui
sunssaud ma) pue ySy 3yl §o saeuaiu)
u_._u EUu..\.-Un WO EIRINUILIDG EEnjy
Buipiaosd Guesoduwsa) pue ppoysasy)
paulLaIApaNd B SPE83EE |ETLUB IS
ainssaud B | BuplplLLIsyag N
BujBiey BujUo|pUCD J)E UE L 250y
aufsEad M) pUE yBy & §o Seoubiu)
B UAB] B BJUBsEY|p Bundsald

£ BuI319p SIPR[aL POYIAL B
‘papaned 51 smipsedde speudoidde OOHLIWN SMISHYHD
puE poigyaus adieys Juesaiga ANVYIDIEATY WALIY
LONT/50/E0 penss] sozAnAl Jalge Jugea)d 350y PAIEMOINE Uy | BINIYITD IS0H AILMANOLNY (S BHR° 1T L
WIBEAS LB sD LBl
B puUE Jun AsBnaaad JuesaBiyal
B UDaM S U1 Eriuaod pengy.
Buiysygesa peug papivad 5) uagshs WILSAS ¥ DNDOEHD A9
| 1uesafya0 B Uy yEs] B U0 4803 | WOd INVHISINGTY JHNSSIYd
1 1BEAL/50 panse] BOZ/ENED o1 yemadigee Buisn Jo) poisw v [ HEIH SNISN B04 OOHLIW {50 L56°LES'L
na ANV
Smysnyy B pue PN Asantal B IDEWH TN AMINDDEY
'BENGS U_Em._.mﬁ.-"_._w_ a3 B sl iing IR R R
) LB LB shs Bursira s ua)pessduyes WO WHOLLINMS
DIOT/IEIE] panss] SOOZOEALL | g Buipinasd poytaw pue snjeiedde uy BHIHTIT TENHILN (S0 DET'¥ER'L
110 40 pAIlY WRIARID € O Jah0 [UME S3dAL
of Jun ) suedead o) dspsougied | U0 SNISKHYHD S0 LN
1ealu 10 Ue w10 Jea) ues e L2301 N0 SN HOd
ZI0T/RTIT0 panss] BIOZOTON | papuwoud 5 yun Assegaa juesaBiyal v | SALYHYDdY ONY OOHLIW (8 [E£200'S
R B ad Y
WOTES g A0
TR ELnELE | LTI LR ERT R L TR U




777

ROBERT BOSCH GMBH

Decision and Order

APPENDIX D

OIOZSLEM Panss]

abiTal el

uesaBuga) Buma) 10 ayise Jue] _
B33 03 e AU (i 4o Fuiu eap Ayl sy
wiesp po 3wy Suuado aaaages oy
aosuans aurssasd ayy o1 pspdnaa ose
HNUE [RAA3A)E UR O] PAHON0D 5 AN
PIOUS| Q% [DIUCS UIBIR (1D L “RIMm a0
A w aenseaud ayl fuungesw

Aoy Ynpund sy o) pajdnos 5| Josuas
aurssadd w Y Bnay syl jio y saj
o1y Buijyjiieg 20§ JINEUOd Sy5 aum S Haas
ul pajdnoD 23150 LR i JOEnuncGs
110 We 31 PRjEnDd 5| JNPE6G Y

NIHD WO LYoy
HLLIAS ALSAS DNIDHWHIIY
QNS AHIAODIY LN 3043

(S0 Z0'8E1"9

I TAOT ) [PaaEs]

GEE1/E00L

"usa)sAs Hugllieysa) pue Asanaaa
yueial iy Byl o) 18)u) yueaBuga) e
U0y B3| A0 5| AA A UL ainetad
& Bujaey pnpuo jsng e ju=awmpaguaa
Pausyaud B U uwosa)al |
o0y LUAYSAS Wi Sy o wep (|0
ayy ay paanial s queraluyal gy wolg
paleIRdas 10 M2 P U e R
wesadia) e o sdwes Jeesafuysl
Jodes weap B apwoad 0O wWougasay)
PaJEY[l 5 |0 PUE PRUMALU 5| B0UNDS
JBULE wiody peDEes JueshBlyay “Nue) 7

Auanpaal uesadugal Ayl ‘ARaesEe
0 WRIEAS U J0 13| AdaeaTal
Wwesadya) e woly Juesaiiyal jo

Hujduses Sio)ie LUSISAS JRUL LG MO Y 4

HOLIALI] NOLLS DL 201
ANYHADIYAIE
WO WALEAS MOILIILOHS

(sn) ££p 20T |

o] Hagy _

Hamar
TopBangn,y 1a)
TR A




FEDERAL TRADE COMMISSION DECISIONS

778

VOLUME 155

Decision and Order

APPENDIX D

BODTFTAO] pnss]

“BRITAI35 GNP JUEIRALE

Jo Ajddins enonujuco 8 Suppiaosd

B0 ajEnbEpe JUBiEHE]Lal JO (S48

B SEU JUEY UELL SUY BUNGSE O3 SIOSUAE
aunggaud pue Jyfiae o pajdnos

GS|E N2 B A pa|aiues Asanss|as
S1AHY M BAEA B AL R WIRW 3]

0 PAENCT 5| LM HWEL AJR|||%NE Ue
pUE Juesadpgas jo guey Ajddns ujew e
666 LG1ED | capnpaus wanshs Bujnases wuelaBiyal v

—

T4 AL ONNOHDHIYE

(S e’ sl

MIOSETI panss]

Spannbis e yuey _Eﬂ_umr._!.

ot wayy gje efind pue epduwes
fjlenusnbas oy ostaicuidosiw g Ag
PR|EURAED SEA|RA PEUS|OF LR FEUD
SE YINS SHMNISE) MDY apnjam
SUNPLED Y1 AERIaEld WelEE s
10 R0 [P B SR s wWodp
e Jo SupEind 3y e o uoiaalap

By Lo pue juE) Jueiad e

Ayl um sasaed AR Jo unwe S

4o Jussuss s maje ol suelailgad go
AERLAGLED | yug Addns e oq pajdnos aie sEnpuod

SHIDENG W DL INOLNY
HLIAY WELSAS DRIDHYHI I
On AEIAODIE Ly 300 I

[570) 668'+E1™

SRR LI




779

ROBERT BOSCH GMBH

Decision and Order

APPENDIX D

L6G L AT/10 panEs]

soblt 1]

“gseyd Jodes un Jwel 281 jo

AN0T & o asguieyd sy) Bupauuos
oy afesed ¢ pue ajdwes puesadgag
g Junnejuos o) sequieya @ Suary (@3
juesaiag B upocud A ssnse pue
fanooa) JWessEu R jo sesodind Jog
pazijeue ale 'Rnd pue uojysodilos
o 1o Ajund i psoding

8 yans “apdwes uRssigag

e jo saipsdond asow s aug

SALHIAOEd INFHITHHATY
DMIZATYNY 404 SNLvdvddv

(SM1) £E5'L65'5

LG LF D) pars]

P61 10

OSSR

#g yinou wesEigae s o adessed
JHLE IO BA0YR0 SRR JURsRE e oy
Jueaugny .w_..__um..-m_..._w.m hﬂuhﬂﬂmEnEﬂu
T STV E LT = TR E T e ]

51 JoEIEdas Yy Jau|Elu0d 3]s
JUESBELAL B Ol BOO3aUL0D 0 181100
UR PR S0303E0 30 0 juelaELal

40 B3OS B O U0|§Iaual oy

BPUJ UE S JOSSBAmI0D JUElaE el

B 'LUAYSAS ASaan0ad Jul a8uyal e uj

ONINIYHO ONY ROLLYEEIS
ANIHENT HLAM,
SRITONYH LNYHIDIEITY

($N) £22°E09°s |




FEDERAL TRADE COMMISSION DECISIONS

780

VOLUME 155

Decision and Order

APPENDIX D

"BRAD WA NEEFL

Tl 3 0y wajeledad

Ly ONErIEAd Bpd s Ag pauEa)a
Alipeas g uEs pEsan sjdwes )
‘UOTRUI R ECD S398M S0 31 ed
“quEapgn) jo a3 Aannega an ||
Fduses ays eyl penl) eyl Jaae
sseyd sodes w) yuesad]LEg A0wEs

Ayl Supmeip &g ~apduwies yueiadjyau
pinby| S e sauadod pauiEap S
B0 BLID JO LDV P PUE SRS NSBEIL
40y JaEsAN BYL Uy N B dues
JuesaBiyed byy Bukuspuas pue ‘jassan
a4y} oqu ajdwes wades .__.Eum._.."_uh

e Sujmesp ‘jessan 3| duwes Jiesadigas e LI INYHIDIHITY
dupiEnzess A PETAIBUE U8 JUBIEE| YA EIMIZATENY B0 Lo
TOR oA O
UBEEH Y 1]
e | e e ORI 0 L R T




781

ROBERT BOSCH GMBH

Decision and Order

APPENDIX D

EIELSFITETET, ELETH

AU Ay Jay voneredasd

| uofiEnIess ajdus b peuesp
NipEal B wed |pisas ojdwes oy
UGB EI0D ke 10 Jeraed
“JUETLH JO Sy ARR|E S
apdwes ey ‘aseyd pinby weyy Jages
aseyd Joden ) uesadiuga ajdues

341 Supmeap A apdwes Juesadiya)
pint Ay jo sanadosd pansEp 0w
10 3D J0 WOTIEIPU] PIER JUELEMSEAL
Jop [FE5Es AUD UL 3jduses
uesadiuyal syl JUisUSpBoD PUE '[S553A
AUy oyl ejdes Jofea JUEIaEULEa)

B Aumeap “assan spdutes jueiadgsg e
fumeraena hg pazh|eue sue JUEsREyal

SAILHISOHG LNYHIDI WA
DNEZATYNY HO4

"POB1AAOTL penas] E66 LT B0 Faisadoud 360U U0 BU0 | SNLVHVAEY ONY OOHLIN (5] 6T TLE'S
ToN WENaay T

WFEERga,] S

s nw 1T TERHLEE] s AL TSI EILE




FEDERAL TRADE COMMISSION DECISIONS

782

VOLUME 155

Decision and Order

APPENDIX D

"EGR1RTAGE PemES]

a6 L0

Buiyg |
g po pus wado gy se pasasal |

a6 o IKETUSS pUS uado ue pue
slested peine ue Suiney axdepe ue
SRR uoRIniyunD pau uajapasd
J2 pus uado ue Supey Tumiy pimgg e o
wp{13auwed 10y Supdnod Sy eas-es v

DMINAM0D
DNIMYI5-AT135 HLIW INILEAS
EmVEN LY LS IEEEL]

o

{5n) STTEFE'S

—arw

"G 1/E [AE0 Panse]

Cidb [RED

“HEERA Sl b

arnjeiadusay wodes juaafuya e
Jauopauny @ se |eullss pauaeE
puczas B Bupaand soj @ssas syl o
padneg Yanieieda 5) JO5UES PUOISE
B LR [FEEEA 3] Ul arssaad
Jodes JueiaiaL e o uonaung

B 58 |Euils |EIunoaE 154y B Suspesoud
Dy jREEAA UL 01 pajdnoD AjRene@o
1 JOSUES JEI)) | EE5E B L)L
paunydes e po Ayuenb Buiuusaiap
Joy smaesecde ue pue JuessdLga
Ju10095 JO) |55 PREHI E SAPNRLA
YU WiBsAs Bujjpuey JuesSugal y

S3ILMIEYLYD

ANHIDIYIAE ITDILWN ONE
ADHEM Wi HLIA BELSAS
DNIMTONYH LNYHIIHE A3

[SM} £95'58Z'S




783

ROBERT BOSCH GMBH

Decision and Order

APPENDIX D

"EAE1HILAD pRNss]

TEET/SEAT

EAAIRE
sapun wausdnba yuesati 2 wos)

15 JossEadwns ay) a3 Yinogisaeg
Hupssed yjuesaBujss 3 witesodess

Joj iUy sossapdusts auy) 0 PESEULGS
Joesodean ue pue Jossaudwo e
SOprpIm Wasas anadeg puweiaBugal ¢

TOHLRCD MO
HOYASTINTIT LMY EIDI Y43
LTI HLIM BFLSAS
ENIHIMNYH LNYEIDIHATY

|sn cLt’e0z's

"COA1 160 PonsE]

SOGLAELTD

“spow dund 3y wigim
wsneysw fuidwnd g o pajdnos
Apgereycy Bujag YELS Sopo S)
Y3 B SN0Y 10000 BUY) Oy BALLACLE
ajnpow dwnd & pue oy 3038
e Sapnp) eyl dwmnd wnses g

e WIMIMEH A

[5n] £53'602'

“Lha LA 150 parss]

Lot A0TSR

‘neded uondiosge

Jaiew paujusmapad B iuwey pue
yFnauyisusy) Bussed Juess Sujag wouy
Jages Bu|AmUR) S0} JUn SRS

B SEOA|IU| 1B SIS SRRy
AN as Banl9|oW puE Ayjsuap
Bupsagpp Buney Sadiy jueaaBugae
Bursmgip po o fadiy ueaailigas

ABurs & jo uonesgpend so) smeseddy

MOILYIAMI
IIMYHD 301 HLIW NALSAS
MOLLWELTY LN 3098434

(5r) rTo'TIc's

unplaosag) oy

O EeEa Iy s
WS I, ] Ja)

TR Uy




FEDERAL TRADE COMMISSION DECISIONS

784

VOLUME 155

Decision and Order

APPENDIX D

‘lana) pEiaa|EsRId B S 28

Lasayy pauEees uRlEiuga o
aunssaed sodes sq] uaym pagRUILLE]
Sl IAURUE F] fu) EsRfugE o
UOJSSUEE PIWE DRIMSEL §) S840 E10Y
B3 Uy ueaBiega go sanssasd
siden "Feeyd sodes 8 U SauEIWo

B S PILEPR ARAIIHEE 51 PEIEA
A 0] YWRETLY S W) on Eusa)
pakl B SNy JEmEIU oD Fdues B

sapnoU| JuesaSyal o sadAl Wwausp SIMWNIDINSTY LNIYIIT
B o), 1569 18 uaam1ag Bujysndunsp ONISINONILEID Ky
CE6L/LEDT e 166100 PUE Buluapl Jof S1eieddy | SNIAJILNION O STLYEVAY {sn) £pe'asT's
WAL Bay) aju) |
pafieyass pue payund ‘paissosal |
20 o 51 Juesallgas Y woy S |
Japun wsaishs uoneiadyss e m
UIDAIEUI 0 20 2N A |0JIUED Adancaal dOHLIN
| o0 pajdnoo 18 ue sy sossRiduind ONY NILSAS DNIDHYHDIN
) ”_Em..._.wm..._u_._w._ L-RTENL T H_L_.m.hm_.—..vmh e Ony NOILLY idNd
CGE1TLTL PonEs] [661D1E0 | yapeayund ‘Aancom pawgwes e uj AMINOITY INVEIDIHIIH (snl 295°2L1's
und
Japna pinkag e pue wod Jano jades
B 'palasnas a0 01 5 juesa el gagm
weoyy wawdinba jo pod pinby s
0 U0 [aBuL0D 10y 1od J8gu ) ue Bujney
) SR RILRCE JUESIBYAS & EIPR[L WIAL5A5
E661/TIT0 panss] TESLALISD | ey waysts Asanoaas juesaBisga v AHIADIIH ANVHION43Y (sl 916'281's
TR s Y O
WHES ] 50
T ETTTETTE] WO SR 5L TR T




785

ROBERT BOSCH GMBH

Decision and Order

APPENDIX D

JOYEIndEAS 31 U] IWEIaEEa 0

jeay 4o smpuen Ag BN Jossasduins
Al woy Jodes wessdugss Busuapuos
Ajejued 1588 18 Joj JojEsodess

a1 0 djysucake| By e B BLYIKE bEBy

u| pasodsp pue JaIno Jossauduod By
O} PajIBuiod & Jesuspuad 35 ¥ )
JOSERIHWIGD BUYL 0) pay JueiaEual

o yedy Buippe Jo Jojesodens

TOHIMGT A3 HISNIANDD

e puk Jassaidwa e sapnp) AHWTIINNY HLIM W3LSAS
EEB1AL/NL PRNSE] a6l eys waysds Bugpuey juessBlya g SHIMIMYH LNYEIDIE43 | [sn) aFE192’S
T N
JBIEY D 3] ja uopuad Jaddn aul je
SR adEs B Ul 13303 S3 [qISuDpues
SLIBU S8R0 pUE I ]Iy RGeS
841 JO udod Jas| € Je dfeyd pini
U 530300 sueddBEugag ay) Jey) o
Jagueys afind e sy oqu uesaSugas SILMEYdYD
Bunzanp so) dusnd juesaduga INIMYTTD WALSAS AN
P pom—— B pue Jaquieyd sind Jje we sapnpug IATHN Ui HLIA BIELEAS
1BY] WasAS U puey JeelaEya) v TIMMONYH LY EIDIE 43 Isn}agR’ias's
Japiaauad (0] | enEw Ao ey
um o |euBs jncu) ue woag
asow Jupejas oy papiacid 5N Y TNDIS ¥
. JEUE|S B wiosy ASI00 | IO ISION DHLLYTOS! B0
GODT/EQ/ED PanSE] SDOTOTR | Jupeyos) soy poyiaw pue smeseddy | QOHLIN ONY SNLYHYddY (5N} 90E'BEY'E
O wrE iy
WS ] 10
s TWL R U]




FEDERAL TRADE COMMISSION DECISIONS

786

VOLUME 155

Decision and Order

APPENDIX D

“FIUAUDEWIDD [BianEs Hunsauun
Alpin pue Suguncud Jog sp|ojIuewL

. JENpOL asow b0 au o Suypnjou aodIMviN .
. 1% 0bs 1R00-[ 10T popwosd 5| ABOOpONIIL ENe WSLSAS 1Y MLYWINING [y uaiesijddy)
TTIPLTe 10 PIEand 010Z/62/01 BouBUALLIEW 3y Bjqeapedn uy TIEVIAVHSN ¥VINDON 1) 150816/
5% U an0oa) JUREHL R

B |3 SA5URPUGS PUR | S0 MILnTae, ) AINII 443

SC1RIRds |0/ s0ieindBAa | QAN W04 HOLYEVAIS

1% LETranl-1 10T B} UBEMYE0 Jagsuel jeal) Bujseauau) | N0 IHL 01 YFSMIAN0D IHL
_ o Alsncafeyuespe soy papioud | WOED BIISHYEL IYIH DRISn ("on o) ddy)
TTOE BT i W pAgsE[q g QIOTANT] aue ASogopayiew pue sneledde uy PILLSAS TINALMIYIN 2 1%n) BTA096/TT

FES FE] AW TOTAT S A0y 11T




787

ROBERT BOSCH GMBH

Decision and Order

APPENDIX D

TIOTALED

QLI TRE LTI = ]

0 Bul 3830 10y jued JeudEks

U Of LWAYEAS JUEI0BLLE Y)Y Ly
usEEpL s Juelaliya) sy deyseeg

0] a|geiado pus 1 Aancoa )

U PUR JAE0AIL0T AL e paieius
AjEsnerado sagen @ pUR "UE] [ELEIES
AUy on wanshs Jueaad|iygEs 3y Wy
LN B IAeY JUESITRLLA] Big) J0 JBJSUBI]L
© HUjj 003 J0g Jiroees sl

AUL Wi UG EILNALILIOD U Dl gL o
B "YUE] [ELLSXS SUL OF pusl JSLOUR LD
pajdnad pue waishs iwerafiyga ayn o
pua aue uo pdnog e Aseodal B

| sRpnpY) unpEwEERl g U n s

U wegisafal jeo Wweaall|)yau Buy) ApISING YUy [Bwage HOLLY Y23 804 L3S
00K [V 095 F20-6007 e Of SEEAS JUEIBBES © 0 YR OrFTE HLIW SLNYHIDIHA3H "Dy umpEsddy)
) " o . UM EAPY Pah JURiREig papu a)g SUsMp ONITE 40 IDEVHD I :
AOOT! 1 DD ud payst|gng BOOZALERD ey} pun feanodas o eiafiyal y | QMY AEIAD0TH B0 ODHLIN (s} STLESOSTT
EI e Fq =g WIS oS




FEDERAL TRADE COMMISSION DECISIONS

788

VOLUME 155

Decision and Order

APPENDIX D

= Z10ES0A) PaLE g

‘1% oEERLDI-E (02

OTOZSND

RETL MG EETR
PUR §SNG JYL BEIMIAE LONIAULED
PNy e apoad o1 paunfiguos

WUNPUST B pUE DEWE0D ping e ddund
LR RaeA SYL oy 1o Supiesugng duwnd
LN 3es JujLijEsp a0y 18[00 ue dwnd
LUFIFIIEA B 8Pl AR | isdinbs
Bupesaacud foeiadigan ay) papsoad
w1 wsausdinbhas fupssoosd wessdysy

SNAYHTddY
OAMT JOHLIN DHIDNYHD
WD dNd WNN2EA

["On uogeanddy)
(M) 66TEEE/TT

[ 1OZSOT/T] panss] |

LODTAOZE]

FE e E T ERETE

Aq pauuuElag se “palnbad 5) Jupeay
1 AU pEEAILDE 5 il “uelaE]gel
Bigl 1BGY 0} BABD BujlERy & pus
palenRs B 0 W2SAS JuemEiLal i)
0] [@5ses BBRI0YE B} Wiy Jelsdl e
o wO B QUG 0 18| a1)as

B assan aBeia)s sy U ueladiga
a1 4o sunssaed 3y Buuuusiap

Ul IEISER O] BADEUSS “URIATR)
Buypoy Jog |Esses a@eI05E B SEENJIU)
ygm papasoud 5 i e g
wanEhs sy B Suy gaearcoe

A0y Hun Asanoa) Juessiuga g |

SWALSAS 2 DI HI I
ATILFHNITE W04 JOHLIN

(5N} 9ET'6L08 |

|
[

ERpEl, |

ELTECTE]

Fo SO |
Tan g 0] |

TN ]




789

ROBERT BOSCH GMBH

Decision and Order

APPENDIX D

TIOT/ETLD

PRI o spEETry
) 15an by “ZINTETI0
uoiaalag rug-wap

¥ 0165020-800Z |

‘uauodwog pasn AEnaeaid yaes

10 EIEJIUER FAIOIS SACIL JO U EL

Y uEudwLeD JuaLEe|dad Ayl o

IapjIuap) ay) uediias ) iessadepaid

B pue Juautdwes puawaieda

ayy o Buipuodsania jusuodwa pasn

fsnowsand Yiea 10y Lisypuap) seow
A0 Sud Aoy 6 Aowdi & Juisuadwai |
e g B Y pRiEsasER |

"ap) uopEsjddy] |
i Asijuapi g U.____—“__.__u_..__ ‘PoyiE PR OOHLAWN QNS WALEAS ('an PEogEE)
BOEETE0 paysgng LODTETZO | yoshs od
R5A5 WDEREDY UM WRUD WD Y | NOILYIEHLLNION LNANOW0D [5n] SERGOTT
“Z10T/61/60
RS FHIHI N
Uil [uig- o]
Buiysnjy o pue §ncu Aanosss e I YHITH A IO T
. 3 saflupas urap v sasudwag LN AT
1Y FOESFIO-TLOZ _ i . “0Ry Uo[Edd
) . 1EY1 wizsks §ujajaas woealiya Y H0d NOILDKN VO apmogy]
= VIOZELA PRI _ OUTITTL | g Aupppaced poyIaL) puE SNIEIEGDE Wy SR MYET TYNUALA [Sn] TEGkLETT
(TR IaES IR |
TOEA R 4]
EETG CIE | ] ey L Ry FEATE




790 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Decision and Order

APPENDIX E

LETTER OF ASSURANCE

Please return to: SAE 1P Department, SAE Intemational, 400 Commaonweslth Dirive, Warrendale, PA
15096 LISA

Mo Licerse iy implied by submission of thiz Ledter of

Asnrance

PATENT OWNER/OQRGANIZATION:

Lepal Mame of Organization: Robert Basch GmbH
PATENT O%WNER'S CONTACT FOR LICENSE APPLICATION:
Mame d Department:
Adldress:
Telephane: Fax:
SAE TECHMICAL REPORT:

Numbsr: J2785

;:L“I:FE | 34a (R-134a) Recovery/Recycle'Recharging Equipment for Mobile Air-Conditiening

Mumber: 12643
Tutle: *B- 123431 [HFO-: [ 234yf] Recovery/Recycle/Recharging Equipment for Flammable
Relrigernts for Mobile Alr-Conditioning Systems”

PATENT HOLDERS POSITION REGARDING LICENSING ESSEMTIAL PATENT RIGHTS

The Pateni Holder believes i owns or controls granted patenis) and'or pending applications {farmerly
awned by SPX Corporaticn ) which it beliewves could potentially be infringed by compliance with the
propased SAE Technical Report. Patent Holder states that its position with respect to licensing such
pateniis) is as follows:

Tia the extent that a claim is essentin] to practicing either the SAE IX788 or J2843 standards, a license
will be made avatlable, on a claim by claim basis, as required for camplisnce with the SAE J2788 and
12843 stnndards, to applicants under reasonable terms and conditions that are demonsirably free of any
unfair discrimination,

A ficense that inclwdes o reciprocily requiremernd, field of wee restrictions or fermiration upar withdrawal
af Propased Tecturical Repors shll mor be deemed wireasomalle

SIGHATURE

Print mame of autharized person:

Tithe of autharized person:
Signature of authorized person: Diate:
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To Whom It May Concern:

Robert Bosch GmbH is happy to announce that it has completed its acquisition of the Services
Solutions business of SPX Corp. We are excited to welcome the Fobinair brand of air
conditioning service equipment 1o the Bosch family of products. Bosch looks forward to
working with you to continue bringing Robinair products 1o our customers.

e thing that Bosch will not do, however, is to require distributors either to carry or advertise
only the Robinair brand of ACS equipment on an exclusive basis. Although you are not required
1o carry or advertise any other brand of ACS eguipment if vou choose not (o do so, Bosch will
not enforce any provision in your agteement that would prevent you from doing s0. Bosch
generally does not use such provisions in its autemotive aftermarket busingss, and as part of the
Federal Trade Commission's review of the SFX acquisition, Bosch willingly offered to agree not
to enforce such exclusivity provisions or to enter into them in the future. Bosch's agreement
with the FTC and the FTC's order are available at [insert TTRL).

Version for Serviee Providers Continwes:

Ome thing that Bosch will not do, however, s to require service providers to service anly the
Rohinair brand of ACS equipment. Although you are not required to service any other brand of
ACS equipment if you choose not to do so, Bosch will not enforce any provision in your
agreement that would prevent vou from doing so. Bosch generally does not use such provisions
in ifs automotive aftermarket business, and as part of the Federal Trade Commission's review of
the SFX acquisition, Bosch willingly offered to agree not to enforce such exclusivity provisions
ar to enter into them in the future, Bosch's agreement with the FTC and the FTC's order are
availahle at [insert TURL).

Thank you again for vour work on Robinair products. We look forward to working together.
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Redacted From the Public Version
But Incorporated by Reference



ROBERT BOSCH GMBH 797

Order to Maintain Assets
ORDER TO MAINTAIN ASSETS

The Federal Trade Commission (“Commission’”), having
initiated an investigation of the proposed acquisition of SPX
Service Solutions (“SPX SS”) a subsidiary of SPX Corporation
(“SPX”) by Robert Bosch GmbH (“Respondent Bosch™), and
Respondent Bosch having been furnished thereafter with a copy
of a draft Complaint that the Bureau of Competition proposed to
present to the Commission for its consideration and which, if
issued by the Commission, would charge Respondents with
violations of Section 7 of the Clayton Act, as amended, 15 U.S.C.
§ 18, and Section 5 of the Federal Trade Commission Act, as
amended, 15 U.S.C. § 45; and

Respondent its attorneys, and counsel for the Commission
having thereafter executed an Agreement Containing Consent
Orders (“Consent Agreement”), containing an admission by
Respondents of all the jurisdictional facts set forth in the aforesaid
draft Complaint, a statement that the signing of said Consent
Agreement is for settlement purposes only and does not constitute
an admission by Respondent Bosch that the law has been violated
as alleged in such Complaint, or that the facts as alleged in such
Complaint, other than jurisdictional facts, are true, and waivers
and other provisions as required by the Commission’s Rules; and

The Commission having thereafter considered the matter and
having determined that it had reason to believe that Respondent
Bosch has violated the said Acts, and that a Complaint should
issue stating its charges in that respect, and having thereupon
issued its Complaint and an Order to Maintain Assets, and having
accepted the executed Consent Agreement and placed such
Consent Agreement on the public record for a period of thirty (30)
days for the receipt and consideration of public comments, now in
further conformity with the procedure described in Commission
Rule 2.34, 16 C.F.R. § 2.34, the Commission hereby makes the
following jurisdictional findings, and issues the following Order
to Maintain Assets (“Asset Maintenance Order”).

1. Respondent Bosch is a corporation organized, existing
and doing business under and by virtue of the laws of
Germany, with its principal U.S. subsidiary, Robert
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Bosch LLC, a limited liability company organized,
existing and doing business under the laws of the State
of Delaware with its headquarters located at 38000
Hills Tech Drive, Farmington MI 48331.

2. The Federal Trade Commission has jurisdiction of the
subject matter of this proceeding and of Respondents,
and the proceeding is in the public interest.

ORDER
l.

IT IS ORDERED that all capitalized terms used in this Asset
Maintenance Order, but not defined herein, shall have the
meanings attributed to such terms in the Decision and Order
contained in the Consent Agreement. In addition to the definitions
in Paragraph I of the Decision and Order attached to the Consent
Agreement, the following definitions shall apply:

A. “Decision and Order” means:

1. the Proposed Decision and Order contained in the
Consent Agreement in this matter until the
issuance of a final Decision and Order by the
Commission; and

2. the Final Decision and Order issued and served by
the Commission.

B. “Orders” means the Decision and Order and this Asset
Maintenance Order.

I1. (Consents)

IT IS FURTHER ORDERED that prior to the Divestiture
Date, Respondent Bosch shall secure all consents, assignments,
and waivers from all Third Parties that are required for the
Acquirer to manufacture and sell the Bosch ACRRR Products as
of the Divestiture Date including, but not limited to, securing a
lease for the York, Pennsylvania Facility, if such facilities are
being leased to the Acquirer, and securing consents from all
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customers of the Bosch ACRRR Business whose contracts are
being assigned or extended to the Acquirer pursuant to Paragraph
II.A of the Decision and Order.

Provided, however, Respondent Bosch may satisfy this
requirement with respect to any one or more leases or agreements
by certifying that the Acquirer has executed such relevant
agreements directly with each of the relevant Third Parties.

I11. (Asset Maintenance)

IT IS FURTHER ORDERED that:

A.

From the date Respondent Bosch signs the Consent
Agreement, Respondent Bosch shall appoint an
executive responsible for overseeing and maintaining
the Bosch ACRRR Business to be the primary contact
between Respondent Bosch, Commission staff, and the
Monitor. Respondent Bosch shall have such executive
continue the oversight and maintenance of Bosch
ACRRR Business until the Divestiture Date.

During the time period before the Divestiture Date,
Respondent Bosch shall, except as otherwise provided
in the Orders:

1. take such actions as are necessary to maintain the
full economic viability, marketability and
competitiveness of the Bosch ACRRR Business to
minimize any risk of loss of competitive potential
for the Bosch ACRRR Business, and to prevent the
destruction, removal, wasting, deterioration, or
impairment of the Bosch ACRRR Business, except
for ordinary wear and tear. Respondent Bosch
shall not sell, transfer, encumber or otherwise
impair the Bosch ACRRR Business (other than in
the manner prescribed in the Orders), nor take any
action that lessens the full economic viability,
marketability or competitiveness of the Bosch
ACRRR Business including, but not limited to,
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hiring or offering to hire any Designated
Employees;

retain all of Respondent Bosch’s rights, title, and
interest in the Bosch ACRRR Business, except for
the disposition of inventory in the regular and
ordinary course of business, consistent with past
practices;

maintain the operations of the Bosch ACRRR
Business in the regular and ordinary course of
business and in accordance with past practice
(including regular repair and maintenance of the
assets, as necessary) and/or as may be necessary to
preserve the marketability, viability, and
competitiveness of the Bosch ACRRR Business
and shall use its best efforts to preserve the existing
relationships with the following: car
manufacturers, suppliers, vendors, distributors,
customers, governmental agencies, employees, and
others having business relations with the Bosch
ACRRR Business including, but not limited to,
continuing the homologation process for the Bosch
ACRRR  Products. Respondent  Bosch’s
responsibilities shall include, but are not limited to,
the following:

a. Respondent Bosch shall provide the Bosch
ACRRR Business with sufficient working
capital to operate at least at current rates of
operation, to meet all capital calls with respect
to such business and to carry on, at least at their
scheduled pace, all capital projects, business
plans and promotional activities for the Bosch
ACRRR Business;

b. Respondent Bosch shall continue, at least at
their  scheduled pace, any additional
expenditures for the Bosch ACRRR Business
authorized prior to the date the Consent
Agreement was signed by Respondent Bosch
including, but not limited to, all research,
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Development, manufacture, distribution,
marketing and sales expenditures;

Respondent Bosch shall provide such resources
as may be necessary to respond to competition
against the Bosch ACRRR Business and/or to
prevent any diminution in sales of the Bosch
ACRRR Business, world-wide, after the
Acquisition Date and prior to the Divestiture
Date including the maintenance of the
homologation process for the Bosch ACRRR
Products worldwide;

Respondent Bosch shall provide such resources
as may be necessary to maintain the
competitive strength and positioning of the
Bosch ACRRR Business in a business-as-usual
manner and/or in accordance with the
applicable Bosch ACRRR Business plan;

Respondent Bosch shall make available for use
by the Bosch ACRRR Business funds in a
business-as-usual manner and/or in accordance
with the applicable Bosch ACRRR Business
plan sufficient to perform all routine
maintenance or replacement, and all other
maintenance or replacement of assets as may
be necessary to maintain the Bosch ACRRR
Business;

Respondent Bosch shall provide the Bosch
ACRRR Business with such funds as are
necessary to maintain the full economic
viability, marketability and competitiveness of
the Bosch ACRRR Business; and

Respondent Bosch shall provide such support
services to the Bosch ACRRR Business as
were being provided to such business by
Respondent Bosch as of the date the Consent
Agreement was signed by Respondent Bosch.
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4. maintain a work force substantially as large as, and
with training and expertise equivalent to or better,
what was associated with the Bosch ACRRR
Business as of the Acquisition Date including, but
not limited to, instructing Respondent Bosch’s
Distributors to maintain a work force substantially
as large as, and with training and expertise
equivalent to or better, what was associated with
the Bosch ACRRR Business as of the Acquisition
Date.

5. develop, sell, participate in the homologation
process, and manufacture the Bosch ACRRR
Product consistent with past practices and/or as
may be necessary to preserve the marketability,
viability and competitiveness of the Bosch
ACRRR Business pending divestiture.

C. The purpose of this Paragraph III is to maintain the full
economic viability, marketability and competitiveness
of the Bosch ACRRR Business until the Divestiture
Date, to minimize any risk of loss of competitive
potential for the Bosch ACRRR Business, and to
prevent  the  destruction, removal, wasting,
deterioration, or impairment of the Bosch ACRRR
Business, except for ordinary wear and tear.

IV. (Confidentiality)

IT IS FURTHER ORDERED that, for a period of ten (10)
years from the date this Asset Maintenance Order becomes final,
or until the Decision and Order becomes final, whichever is
earlier:

A. Except in the course of performing its obligations
under a Remedial Agreement, or as expressly allowed
pursuant to the Orders, after the Divestiture Date:

1. Respondent Bosch shall not seek, receive, obtain,
use, share or otherwise have or grant access to,
directly or indirectly, any Confidential Business
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Information from or with any Person. Among
other things, Respondent Bosch shall not use such
Confidential Business Information:

a. to assist or inform Respondent Bosch
employees who Develop, manufacture, solicit
for sale, sell, or service Respondent Bosch
products that compete with the products
divested, sold, or distributed pursuant to the
Orders including, but not limited to, the
employees of the ACRRR business owned and
operated by SPX SS;

b. to interfere with any suppliers, distributors,
resellers, or customers of the Acquirer;

c. to interfere with any contracts divested,
assigned, or extended to the Acquirer pursuant
to the Decision and Order; or

d. to interfere in any other way with the Acquirer
pursuant to the Orders or with the Bosch
ACRRR Business divested pursuant to the
Decision and Order.

Respondent Bosch shall not disclose or convey
Confidential Business Information, directly or
indirectly, to any person except the Acquirer or
other persons specifically authorized by the
Acquirer to receive such information;

Respondent Bosch shall not provide, disclose or
otherwise make available, directly or indirectly,
any Confidential Business Information to the
employees associated with the SPX SS ACRRR
Products; and

Respondent Bosch shall institute procedures and
requirements to ensure that:
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a. Respondent Bosch employees with access to
Confidential Business Information do not
provide, disclose or otherwise make available,
directly or indirectly, any Confidential
Business Information in contravention of the
Orders; and

b. Respondent Bosch employees associated with
the SPX SS ACRRR Products do not solicit,
access or use any Confidential Business
Information that they are prohibited under the
Orders from receiving for any reason or

purpose.

The requirements of this Paragraph IV do not apply to
Confidential Business Information that Respondent
Bosch demonstrates to the satisfaction of the
Commission, in the Commission’s sole discretion:

1. was or becomes generally available to the public
other than as a result of a disclosure by Respondent
Bosch;

2. isnecessary to be included in mandatory regulatory
filings; provided, however, that Respondent Bosch
shall make all reasonable efforts to maintain the
confidentiality of such information in the
regulatory filings;

3. was available, or becomes available, to Respondent
Bosch on a non-confidential basis, but only if, to
the knowledge of Respondent Bosch, the source of
such information is not in breach of a contractual,
legal, fiduciary, or other obligation to maintain the
confidentiality of the information;

4. is information the disclosure of which is consented
to by the Acquirer;

5. 1is necessary to be exchanged in the course of
consummating the Acquisition or the transactions
under the Remedial Agreement;
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6. is disclosed in complying with the Orders;

7. is information the disclosure of which is necessary
to allow Respondent Bosch to comply with the
requirements and obligations of the laws of the
United States and other countries;

8. 1s disclosed in defending legal claims,
investigations or enforcement actions threatened or
brought against Respondent Bosch or the Bosch
ACRRR Business; or

9. isdisclosed in obtaining legal advice.

The purpose of this Paragraph IV is to maintain the
full  economic  viability, = marketability = and
competitiveness of the Bosch ACRRR Business until
the Divestiture Date, to minimize any risk of loss of
competitive potential for the Bosch ACRRR Business,
to minimize the risk of disclosure and unauthorized
use of Confidential Business Information of the Bosch
ACRRR Business, and to prevent the destruction,
removal, wasting, deterioration, or impairment of the
Bosch ACRRR Business, except for ordinary wear and
tear.

V. (Monitor)

IT ISFURTHER ORDERED that:

A.

Mr. Charles Johnson of BC Partners, LLC, shall serve
as the Monitor pursuant to the agreement executed by
the Monitor and Respondent Bosch and attached as
Appendix A (“Monitor Agreement”) and Confidential
Appendix A-1 (“Monitor Compensation”). The
Monitor is appointed to assure that Respondent Bosch
expeditiously complies with all of its obligations and
performs all of its responsibilities as required by the
Orders.
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The Monitor Agreement shall require that, no later
than one (1) day after the Acquisition Date,
Respondent Bosch transfers to the Monitor all rights,
powers, and authorities necessary to permit the
Monitor to perform his duties and responsibilities,
pursuant to the Orders, and consistent with the
purposes of the Orders.

No later than one (1) day after the Acquisition Date,
Respondent Bosch shall, pursuant to the Monitor
Agreement, transfer to the Monitor all rights, powers,
and authorities necessary to permit the Monitor to
perform his duties and responsibilities, pursuant to and
consistent with, the purposes of the Orders.

Respondent Bosch shall consent to the following terms
and conditions regarding the powers, duties,
authorities, and responsibilities of the Monitor:

1. The Monitor shall have the power and authority to
monitor Respondent Bosch’s compliance with the
terms of the Orders, and shall exercise such power
and authority and carry out the duties and
responsibilities of the Monitor in a manner
consistent with the purposes of the Orders and in
consultation with the Commission including, but
not limited to:

a. Assuring that Respondent Bosch expeditiously
complies with all of its obligations and
performs all of its responsibilities as required
by the Orders; and

b. Monitoring any  agreements  between
Respondent Bosch and the Acquirer.

2. The Monitor shall act in a fiduciary capacity for
the benefit of the Commission.

3. Subject to any demonstrated legally recognized
privilege, the Monitor shall have full and complete
access to Respondent Bosch’s personnel, books,
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documents, records kept in the normal course of
business, facilities and technical information, and
such other relevant information as the Monitor may
reasonably request, Related to Respondent Bosch’s
compliance with its obligations under the Orders.
Respondent Bosch shall cooperate with any
reasonable request of the Monitor and shall take no
action to interfere with or impede the Monitor’s
ability to monitor Respondent Bosch’s compliance
with the Orders.

The Monitor shall serve, without bond or other
security, at the expense of Respondent Bosch on
such reasonable and customary terms and
conditions as the Commission may set. The
Monitor shall have authority to employ, at the
expense of Respondent Bosch, such consultants,
accountants, attorneys and other representatives
and assistants as are reasonably necessary to carry
out the Monitor’s duties and responsibilities. The
Monitor shall account for all expenses incurred,
including fees for services rendered, subject to the
approval of the Commission.

Respondent Bosch shall indemnify the Monitor
and hold the Monitor harmless against any losses,
claims, damages, liabilities, or expenses arising out
of, or in connection with, the performance of the
Monitor’s duties, including all reasonable fees of
counsel and other reasonable expenses incurred in
connection with the preparations for, or defense of,
any claim, whether or not resulting in any liability,
except to the extent that such losses, claims,
damages, liabilities, or expenses result from gross
negligence, malfeasance, willful or wanton acts, or
bad faith by the Monitor.

The Monitor Agreement shall provide that within
one (1) month from the date the Monitor is
appointed pursuant to this paragraph, and every
sixty (60) days thereafter, the Monitor shall report
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in  writing to the Commission concerning
performance by Respondent Bosch of its
obligations under the Orders.

7. Respondent Bosch may require the Monitor and
each of the Monitor’s consultants, accountants,
attorneys, and other representatives and assistants
to sign a customary confidentiality agreement;
provided, however, such agreement shall not
restrict the Monitor from providing any
information to the Commission.

The Commission may, among other things, require the
Monitor and each of the Monitor’s consultants,
accountants, attorneys, and other representatives and
assistants to sign an appropriate confidentiality
agreement relating to Commission materials and
information received in connection with the
performance of the Monitor’s duties.

If the Commission determines that the Monitor has
ceased to act or failed to act diligently, the
Commission may appoint a substitute Monitor:

1. The Commission shall select the substitute
Monitor, subject to the consent of Respondent
Bosch, which consent shall not be unreasonably
withheld. If Respondent Bosch has not opposed, in
writing, including the reasons for opposing, the
selection of a proposed Monitor within ten (10)
days after notice by the staff of the Commission to
Respondent Bosch of the identity of any proposed
Monitor, Respondent Bosch shall be deemed to
have consented to the selection of the proposed
Monitor.

2. Not later than ten (10) days after appointment of
the substitute Monitor, Respondent Bosch shall
execute an agreement that, subject to the prior
approval of the Commission, confers on the
Monitor all the rights and powers necessary to
permit the Monitor to monitor Respondent Bosch’s
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compliance with the relevant terms of the Orders in

a manner consistent with the purposes of the
Orders.

G. The Commission may on its own initiative, or at the
request of the Monitor, issue such additional orders or
directions as may be necessary or appropriate to assure
compliance with the requirements of the Orders.

H. A Monitor appointed pursuant to this Asset
Maintenance Order may be the same person appointed
as the Divestiture Trustee pursuant to the relevant
provisions of the Decision and Order.

V1. (Employees)
IT ISFURTHER ORDERED that:

A. Beginning no later than the time Respondent Bosch
signs the Consent Agreement in this matter until ninety
(90) days after the Divestiture Date:

1. Respondent Bosch shall provide the applicable
Designated Employees with reasonable financial
incentives to continue in their positions for such
period. Such incentives shall include a
continuation of all employee benefits offered by
Respondent Bosch until the Designated Employee
has been hired, the Acquirer has decided not to hire
such Designated Employee, or the Designated
Employee has declined, in writing, the Acquirer’s
offer, including regularly scheduled raises,
bonuses, vesting of pension benefits (as permitted
by law), and additional incentives as may be
necessary to transition the Bosch ACRRR Business
to the Acquirer;

2. Respondent Bosch shall not interfere with the
interviewing, hiring, or employing of the
Designated Employees by the Acquirer as
described in the Orders, and shall remove any
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impediments within the control of Respondent
Bosch that may deter, or otherwise prevent or
discourage the Designated Employees from
accepting employment with the Acquirer
including, but not limited to, any noncompete
provisions of employment or other contracts with
Respondent Bosch that would affect the ability or
incentive of those individuals to be employed by
the Acquirer. In addition, Respondent Bosch shall
not make any counteroffer to a Designated
Employee who receives a written offer of
employment from the Acquirer, unless and until
the Designated Employee has declined, in writing,
the Acquirer’s offer.

Respondent Bosch shall, in a manner consistent
with local labor laws:

a. facilitate employment interviews between each
Designated Employee and the Acquirer
including providing the names and contact
information for such employees and allowing
such employees reasonable opportunity to
interview with the Acquirer and shall not
discourage such employee from participating in
such interviews;

b. not interfere in employment negotiations
between each Designated Employee and the
Acquirer;

c. and with respect to each Designated Employee
who receives an offer of employment from the
Acquirer:

(1) not prevent, prohibit, or restrict, or threaten
to prevent, prohibit, or restrict the
Designated  Employee  from  being
employed by the Acquirer, and shall not
offer any incentive to the Designated
Employee to decline employment with the
Acquirer including, but not limited to, the
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Acquirer offering to hire the Designated
Employee;

(2) cooperate with the Acquirer in effecting
transfer of the Designated Employee to the
employ of the Acquirer, if the Designated
Employee accepts an offer of employment
from the Acquirer;

(3) eliminate any confidentiality restrictions
that would prevent the Designated
Employee who accepts employment with
the Acquirer from using or transferring to
the Acquirer any information relating to the
manufacture and sale of the Bosch ACRRR
Product; and

(4) unless alternative arrangements are agreed
upon with the Acquirer, retain the
obligation to pay the benefits of any
Designated Employee  who  accepts
employment with the Acquirer including,
but not limited to, all accrued bonuses,
vested pensions, and other accrued benefits.

Provided, however, that subject to the conditions of
continued employment prescribed in the Orders, this
Paragraph VI.A. shall not prohibit Respondent Bosch
from continuing to employ any Designated Employee
under the terms of such employee’s employment as in
effect prior to the date of the written offer of
employment from the Acquirer to such employee.

Respondent Bosch shall not, for a period of two (2)
years following the Divestiture Date, directly or
indirectly, solicit, induce, or attempt to solicit or
induce any Acquirer employee, who is employed by
the Acquirer to terminate his or her employment
relationship with the Acquirer.
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Provided, however, Respondent Bosch may place
general advertisements for or conduct general searches
for employees including, but not limited to, in
newspapers, trade publications, websites, or other
media not targeted specifically at the Acquirer’s
employees;

Provided further, however, Respondent Bosch may
hire Designated Employees who apply for employment
with Respondent Bosch as long as such employees
were not solicited by Respondent Bosch in violation of
this Paragraph.

VII. (Compliance Reports)

IT IS FURTHER ORDERED that within thirty (30) days
after the date this Asset Maintenance Order becomes final, and
every sixty (60) days thereafter until the Asset Maintenance Order
terminates, Respondent Bosch shall submit to the Commission a
verified written report setting forth in detail the manner and form
in which it intends to comply, is complying, and has complied
with this Asset Maintenance Order and the related Decision and
Order; provided, however, that, after the Decision and Order in
this matter becomes final, the reports due under this Asset
Maintenance Order shall be consolidated with, and submitted to
the Commission at the same time as, the reports required to be
submitted by Respondent Bosch pursuant to the Decision and
Order.

VIl1I. (Reorganization)
IT IS FURTHER ORDERED that Respondent Bosch shall

notify the Commission at least thirty (30) days prior to any
proposed:

A. dissolution of such Respondent;
B. acquisition, merger or consolidation of Respondent; or
C. any other change in the Respondent including, but not

limited to, assignment and the creation or dissolution
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of subsidiaries, if such change might affect compliance
obligations arising out of the Orders.

IX. (Access)

IS FURTHER ORDERED that, for purposes of

determining or securing compliance with the Orders, and subject
to any legally recognized privilege, and upon written request and
upon five (5) days’ notice to Respondent Bosch, Respondent
Bosch shall, without restraint or interference, permit any duly
authorized representative(s) of the Commission:

A.

access, during business office hours of Respondent
Bosch and in the presence of counsel, to all facilities
and access to inspect and copy all books, ledgers,
accounts, correspondence, memoranda and all other
records and documents in the possession or under the
control of Respondent Bosch Relating To compliance
with the Orders, which copying services shall be
provided by Respondent Bosch at its expense; and

to interview officers, directors, or employees of
Respondent Bosch, who may have counsel present,

regarding such matters.

X. (Termination)

IT IS FURTHER ORDERED that this Asset Maintenance
Order shall terminate on the earlier of:

A.

Three (3) days after the Commission withdraws its
acceptance of the Consent Agreement pursuant to the
provisions of Commission Rule 2.34, 16 C.F.R. § 2.34;
or
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B. The later of:

1. the day after the divestitures pursuant to Paragraph
IT of the Decision and Order are accomplished, or

2. three (3) days after the related Decision and Order
becomes final.

By the Commission, Commissioner Rosch and Commissioner
Ohlhausen dissenting.
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MONITOR AGREEMENT

This Monitor Agreement (“Monitor Agreement™), entered into this13th day of Nevember,
2012, between Robert Bosch GmbH (“Respondent”™) and BC Partmers, LLC (“BC Pariners™)
provides as follows:

WHEREAS, the Staff of the United States Federal Trade Commission (the
“Commission™), in fr the Marter of Robert Bosch (b .and Respondent have agreed to an
Agreement Containing Consent Order (“Consent Agreement”), incorporating a Decision and
Order (“Decision and Order™) with Respondent, which, among other things, requires Respondent
to divest or transfer certain defined assets pursuant to the Asset Purchase Apreement bebween
Respondent and Mahle Clevite Inc. (“Acquirer™) and those ancillary agreements referenced
therein {collectively, the “Remedial Agreement™), and provides for the appointment of & Maonitor
to ensure that Respondent complies with its obligations under the Remedial Agresment, and its
obligations under the Decision & Order and the Order to Maintain Assets (collectively,
“Oirders™);

WHEREAS, the staff of the Commission may appoint Mr, Johnson of BC Partners, LLC
% such moniter (the “Monitor™) pursuant to the Decisien and Order to monitor Respondent”s
complianes with the terms of the Orders and with the Remedial Agreement referenced in the
Orders, and Mr. Johnson of BC Partners has consented to such appointment;

WHEREAS, the Staff of the Commission on Oetober 27, 2012, notified Respondent of
selection of Mr. Charles Johnson of BC Partners as the Monitor, and Respondent agreed to the
selection of Mr. Johnson of BC Parners, and is executing this Monitor Agreement that, subject
to the prior approval of the Commission, confers on the Monitor all rights and powers necessary
to permit the Monitor to monitor Respondent’s compliance with the relevant requirements of thel
Orders in a manner consistent with the purpose of the Order;

WHEREAS, this Monitor Agreement, alhough executed by the Monitor and Respondent
is not effective for any purpose, including bat not limited to imposing rights and responsibilities
on Respondent or the Monitor under the Orders, until it has been approved by the Commission;
and

WHEREAS, the partics to this Monitor Agreement intend to be legally bound;
NOW, THEREFORE, the parties agree as follows:

n Capitalized terms used herein and not specifically defined herein shall have the respective
definitions given to them in the Decision and Order.

{2)  Respondent shall transfer to the Monitor, no later than one (1) day after the Acquisition
Drate, all of the powers, responsibilities and protections conferred upon the Monitar by
the Decision and Order and the Order to Maintain Assets.

(33 This Monitor Agreement confiers upon the Monitor the powers and authority to monitor
Respondent’s compliance with the terms of the Orders, and shall exercise such power and
authority and carry out the duties and responsibilities of the Monitor in a manner
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consistent with the purposes of the Orders and in consultation with the Commission,
incleding, but nat limited to:

a) Assuring that Respondent expeditiously complies with all of its obligations and
performs all of its responsibilities as required by the Orders; and

b} Monitoring any agreements between Respondent and the Acquiree,

{4} Respondent hereby agrees that Respondent will fully comply with all terms of the Orders
requiring it to cenfer its rights, powers, authority and privileges upon the Maonitor, or to
impose upon itself any duties or obligations with respect to the Maonitar, to enable the
Monitor to perform the duties and responsibilities of the Monitor thereunder,

{3}  Respondent further agrees that:

a} it will use commercially reasonable best efforts to provide the Monitar with
prompt notification of significant meetings, incleding date, time and venue,
scheduled after the execution of this Mositor Agreement, relating to the Remedial
Agreement and such meetings may be attended by the Monitor or his
representalive, al the Monitor's oplion, or at the request of the Commission or
stafl of the Commission;

] it will provide the Monitor the minutes of the above-referenced meetings as soon
as practicable and, in any event, not later than those minutes are available to amy
employes of the Respondent;

c) it will provide the Monitor with electronic or hard copies, as may be appropriate,
of all reports submitted to the Commission pursuant to the Decision and Order,
simultaneous with the submission of such reports 1o the Commission, for the
duration of the Manitor"s term under this Monitor Agreement;

dy it will, subject to amy demonstrated legally recognized privilege, grant the
Monitor full and complete access to Respondent’s personnel, books, documents,
records kept in the normal course of business, facilities and technical information,
and such other relevant information as the Monitor may reasonably request,
related to Respondent’s compliance with its obligations under the Orders,
including but not limited to, its obligations related to the relevant assets; and

2) it will cooperate with any reasonable request of the Monitor and shall take no
agtion to interfere with or impede the Monitor™s ability to monitor Respondent’s
compliance with the Orders,

(6)  Respondent shall promptly notify the Monitor of any significant wrilten or oral
communication that cccurs afier the date of this Monltor Agreement between the
Commission and the Respondent related to the Remedial Agreement, together with
copies of such communications,

[
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Within cne (1} month from the date the Monitor is appointed, and every sixty (80) days
thereafter, the Monitor shall report in writing to the Commission concemning performance
by Respoandent of its obligations under the Orders.

The Monitor shall serve, without bond or other security, at the expense of Respondent on
such reasonable and customary terms and conditions &s the Commission may set. The
Monitor shall have authority to employ, at the expense of Respondent, such consultants,
accountants, attomeys and other representatives and assistants as are reasonably
necessary to carry out the Monitor®s duties and responsibilities,

Respondent shall pay Monitor in aceordance with the fee schedule attached hereto as
Confidential Appendix C-1, for all reasonable tite spent in the performance of the
Maonitor's duties and responsibilities, including all monitoring activities, all work in
connection with the negotiation and preparation of this Monitor Agreement, all work in
the nature of final reporting and file closure, and all reasonable and necessary travel time,

a) In addition, Respandent will pay (i} all out-of-pocket expenses reasonably
incurred by the Monitor in the performance of the Menitor's duties and
responsibilities, including any telephone calls and auto, train or air travel in the
performance of the Monitor's duties, and (i) all fees and disbursements
reasonably incurped by such consultants, accountants, sttorneys and other
representatives and assistants as are reasonably necessary to carry out the
Monitor's duties and responsibilities.

b} The Monitar shall have full and direct responsibility for compliance with all
applicable laws, regulations and requirements pertaining to work permits, income
and social security taxes, unemployment insurance, worker's compensation,
disability imsurance, and the like.

The Monitor shall maintain the confidentiality of all information provided to the Monitor
by Respondent. Such information shall be used by the Menitor only in connection with
the performance of the Manitos"s duties pursuant 1o this Monilor Agreement. Such
information shall not be disclosed by the Monitor to any third party other than:

a) persans employed by, or working with the Monitor under this Monitor
Agreement, in which case and such persons shall be informed and agree in writing
to abide by the confidentiality obligations applicable to the Monitor, in
accordance with Paragraph 12 below, or

b} persons employed at the Commission and working on this matter;

c) other persons if consented to by Respondent,

The Monitor shall maintain a record and inform the Commission of all persons (other
than representatives of the Commission) to whom confidential information related to this

Monitor Agreement has been disclosed.

The Monitor shall act in a fiduciary capacity for the benefit of the Commission.
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Upon termination of the Monitor's duties under this Monitor Agreement, the Monitor
shall promptly return to the Respondent all materials provided to the Monitor by
Respondent and shall destroy any material prepared by the Monitor that contains or
reflects any confidential information of Respondent. Mothing herein shall abrogate the
Menitor's duty of confidentiality, including the obligation to keep such information
confidential for a period of ten (10) years afier the termination of this Moaitor
Agreement.

The Monitor shall keep confidential for a period of tzn (10} years all other aspects of the
performance of his duties under this Monitor Agreement and shall not disclose any
confidential or proprietary information relating thereto, To the extent that the Monitor
wishes to retain any emploves, agent, consultant or any other third party to assist the
Monitor in accordance with the Orders, the Monitor shall ensure that, prior to being
retaimed, such persons execute a confidentiality agreement in a form agreed wpon by the
Monitor and Respondent.

Mothing in this Monitor Agreement shall require Respondent to disclose any material or
information that is subject to a legally recognized privilege or that Respondent is
prohabited from disclosing by reason of law or any dgreement with a third party.

Each party shall be reasonably available to the other to discuss any questions or issues
either party may have concemning compliance with the Orders as they relate o
Respondent.

Respondent hereby confirms its obligation to indemnify the Monitor and hold the

Mon itor harmless in accordance with and to the extent required by the Orders,
Respondent shall indemnify the Moniter and hold Monitor harmless against any losses,
claims damages, lLiabilities, or expenses arising out of, or in connection with, the
performance of the Moniter's duties, including all reasonable fees of counsel and other
reasonable expenses incurred in connection with the preparations for, or defense of any
claim whether or not resulting in any liability, except (o the extent that such losses,
claims, damages, liabilities, or expenses result from gross negligence, willful or wanton
acts, or bad faith by the Monitor.

Upaon this Monitor Agreement becoming effective, the Monitor shall be permifted, and
Respondent shall be required, to notify Acquirer with respect to Monitor's appointment.

In the event of & disagreement or dispule between Bespondent and Monitor concerning
Respondent’s obligations under the Orders, and in the event that such disagreement or
dispute cannot be resolved by the parties, either party may seek the assistance of the
Commission’s Compliance Division to resolve this issue.

Thiz Moniter Agreement shall be subject 1o the substantive law of the State of New York
(regardless of the choice of law principles of New York ar those of any other
jurisdiction).

This Moniter Agreement shall terminate the earlier of: (a) the expiration or termination
of the Decision and Order; (b) Respondent’s receipt of written notice from the
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Commission that the Commission has determined that Monitor has ceased to act or failed
to act diligently, or is unwilling or unable to continue to serve 25 Monitor; (¢} with a least
(30) days advance notice 1o be provided by Monitor to Respondent and to the
Commission, upon resignation of the Monitor; or (d) when Respondent’s last obligation
undgder the Orders that pertains to Monitor's service has been fully performed; provided,
howeyer, that the Commission may require that Respondent extend this Agreement or
enter into an additional agreement as may be necessary or appropriate to accomplish the
purpose of the Orders. The confidentiality obligations of this Monitor Agreement shall
survive its termination.

In the: event that, during the term of this Monitor Agreement, the Monitor becomes aware
that ke has or may have a conflict of interest that may affect or could have the appearance
of affecting the performance by the Monitor of any of his duties under this Monitor
Agreement, the Monitor shall promptly inform both Respondent and the Commission of
such conflict or potential conflict.

In the performance of his functions and duties under this Monitor Agreement, the
Monitor shall exercise the standard of care and diligence that would be expected of a
reasonable person in the conduct of his or her own business affairs.

It is undersiood that the Monitor will be serving under this Monitar Agreement as an
independent contractor and that the relationship of employer and employee shall not exist
between Monitor end Respondent.

Thiz Moniter Agreement is for the sole benefit of the parties hereto and their permitted
assigns and the Commission, and nothing herein express or implied shall give or be
construed to give any other person any legal or eguitable rights hereunder,

This Monitor Agreement contains the entire agreement between the partics hereto with
respect to the mattars described herein and replaces and any and all pricr agreements or
understandings, whether written or oral.

Any notices or other communication required to be given hereunder shall be deemed to
have been properly given if sent by mail, facsimile (with acknowledgement of receipt of
such facsimile having been received), or electronic mail, to the applicable party at its
address below {or to such other address as to which such party shall hereafter notifi the

other party):
If 1o the Monitar, to:

Charles E, Johnson

BC Partners, LLC

225 Overture Way
Centreville, MD 21617
Phone: (203) 506-5626
Email: Charlev23% me.com

819
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It Respondent to:

Robert Bosch LLC

At Judith Adler, Esg.

Assistant General Counsel

38000 Hills Tech Drive
Farmington Hills, M1 48331
Telephone: (248) 876-1163
Email: judith.adler@us.bosch.com

With copy to:

Dorsey & Whitney LLP

50 South Sixth Street, Suite 1500
Minneapolis, MN 55402

Attention: Michael Lindsay
Telephone: (612) 340-781%
Facsimibe: (612) 340-2868

Email: lindsav.michaeli@dorsey.com

If to the Commission, to:

Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580
Attention: Secretary
Telephone: (202} 326-2514
Facsimile: (202) 326-14%6

With a copy to:

Federal Trade Commission

601 New Jersey Avenue, N.W. Washington, D.C. 20001
Attention: Dan Ducore, Director for Compliance
Telephone: (202) 326-2326

Facsimile: (202) 326-3396

Email: dducorefmitc. ooy

(28)  This Monitor Agreement shall not become binding until it has been approved by the
Commission.

(297 This Monitor Agreement may be signed in counterparts,
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IN WITMESS WIEREOQF, the parties hereto have executed this Monitor Agreement as of the
date first above wrilten,

RESPONDENT MONITOR

ﬁﬂj.
x@ teg fﬁ;f/‘
Bobert Bosch G Charles Johnson

BC Partners, LLC

Yy
- M//{/Z/Mf

Fobert Bosch GmbH /
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I WITHESS WHEREQF, the parties hereto have executed this Mositor Agreement ax of the
dmae first above written.
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CONFIDENTIAL APPENDIX A-1
COMPENSATION PROVISION OF MONITOR
AGREEMENT

Redacted From the Public Record
But Incorporated by Reference
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

|. Introduction

The Federal Trade Commission (“Commission’) has accepted
from Robert Bosch GmbH (“Bosch”), subject to final approval, an
Agreement Containing Consent Orders (“Consent Agreement”),
which is designed to remedy the anticompetitive effects resulting
from Bosch’s acquisition of SPX Service Solutions U.S. LLC
(“SPX Service Solutions”) from SPX Corporation (“SPX”) and to
remedy anticompetitive conduct by SPX in violation of Section 5
of the FTC Act.

Under the terms of the Consent Agreement, Bosch is required
to (1) divest its air conditioning recycling, recovery, and recharge
(“ACRRR”) business, including RTI Technologies, Inc. (“RTI”),
to Mahle Clevite, Inc. (“Mahle”) by December 31, 2012; (2)
terminate agreements with any persons that limit the ability of
SPX’s competitors, including Bosch, from advertising, servicing,
distributing, or selling any ACRRR product in the U.S. market;
and (3) make available for licensing certain patents which may be
used in the implementation of two industry standards established
by SAE International, an industry association responsible for
setting standards for products so that they comply with regulations
of the U.S. Environmental Agency (“EPA”). The Consent
Agreement has been placed on the public record for 30 days to
solicit comments from interested persons. Comments received
during this period will become part of the public record. After 30
days, the Commission will again review the Consent Agreement
and the comments received, and will decide whether it should
withdraw from the Consent Agreement, modify it, or make it
final.

On January 23, 2012, Bosch entered into an agreement to
acquire the SPX Service Solutions business from SPX. The
Commission’s complaint alleges the facts described below and
that the proposed acquisition, if consummated, would violate
Section 7 of the Clayton Act, as amended, 15 U.S.C. § 18, and
Section 5 of the FTC Act, as amended, 15 U.S.C. § 45, by
lessening competition in the market for ACRRR devices.
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Il. The Parties

Bosch, headquartered in Stuttgart, Germany and with U.S.
operations based in Broadview, Illinois, is a global supplier of
automotive and industrial technology, consumer goods, and
building technology. North American sales represent 18% of
Bosch’s revenues, and Automotive Technology is Bosch’s largest
business sector in North America. Bosch is the second leading
U.S. supplier of ACRRR equipment. It acquired RTI in 2010, and
sells ACRRR equipment under both the Bosch and RTI brand,
which account for approximately 10% of the U.S. ACRRR
market.

Headquartered in Warren, Michigan, SPX is a diversified
global supplier of highly engineered products for the following
industries: power and energy, food and beverage, vehicle and
transit, infrastructure and industrial processes. SPX’s Service
Solutions business is a global supplier of automotive tools,
equipment and services, for both original equipment
manufacturers (“OEMs”) and aftermarket repair shops and
technicians. SPX’s Robinair brand is the leading supplier of
ACRRR equipment in the United States, accounting for over 80%
of sales in that market.

I11. The Product And Structure Of The Market

Bosch’s proposed acquisition of SPX Service Solutions would
create a virtual monopoly in the ACRRR market. ACRRR
devices are stand-alone pieces of equipment used by automotive
technicians to remove refrigerant from a vehicle’s on-board air
conditioning system, store the refrigerant while the air
conditioning system is being serviced, and recycle the refrigerant
back into the system, adding more as necessary. These tools are
required to repair or service motor vehicle air conditioning
systems because no other equipment performs the removal,
recycling, and recharging functions while staying compliant with
EPA regulations prohibiting refrigerant from escaping into the
atmosphere. Devices that only extract refrigerant from air
conditioning systems but do not recycle or recharge them are not
cost-effective alternatives because they do not store or dispose of
extracted refrigerant as required. As a result, if the price of
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ACRRR equipment were to increase 5-10%, customers would not
switch to extraction-only equipment or to equipment that flushes
other fluids from vehicles, which cannot be used in its place.

The relevant geographic area in which to evaluate the market
for ACRRR equipment is the United States. Environmental
regulations vary by country, so ACRRR machines designed to
adhere to the regulations of one country are not necessarily
compatible with those of other countries. In addition, differing
electrical power specifications across the world necessitate that
the internal pumps and motors vary to meet differing
specification. As a result, purchasers in the United States could
not turn to suppliers in other countries for ACRRR equipment.

SPX’s Robinair brand holds a dominant position in the
ACRRR market, with a share of over 80%. Bosch’s RTI and
Bosch brands comprise approximately 10% of the market and are
Robinair’s most significant competition. Four other firms selling
ACRRR equipment in the U.S. together account for the balance of
ACRRR sales. Thus, the combination of Bosch and SPX would
confer a virtual monopoly position on Bosch. The elimination of
the direct competition between Robinair and Bosch would allow
the combined entity to exercise market power by unilaterally
increasing price, slowing innovation, or lowering its levels of
service.

1IV. Entry

Entry into the ACRRR market sufficient to deter the
anticompetitive effects of this transaction is unlikely to occur in
the next two years. While designing and engineering a system to
work effectively and meet industry standards may be possible
within a relatively short time frame, other barriers, including the
challenges of obtaining effective distribution and developing a
service network, make successful entry very difficult.
Advertising through leading automotive wholesale distributors is
the most effective means of promoting ACRRR to independent
auto repair shops and rapid-turnaround repair of ACRRR
equipment is critical because repair shops cannot provide air
conditioning service without this equipment. Obtaining effective
distribution and service networks has been especially challenging
for competitors of SPX because of limitations SPX puts on
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distributors and service centers that sell and service Robinair-
brand ACRRR. Another factor affecting the likelihood of
significant new entry or expansion is the costs associated with
meeting industry standards, which are established by SAE
International, formerly the Society of Automotive Engineers.

IV. Effects Of The Acquisition

The proposed acquisition would cause significant
anticompetitive harm to consumers in the U.S. ACRRR device
market. The transaction would combine SPX’s Robinair brand
ACRRR, that already commands over 80% of the market with its
leading competitor, Bosch, with its Bosch- and RTI ACRRR
brands, with approximately 10% of the market, creating a near-
monopolist with a share of over 90%. The impact of eliminating
the competition between Bosch and SPX in the ACRRR market is
highly likely to result in consumers, who are automotive repair
shops and technicians, paying higher prices for ACRRR devices.

V. The Consent Agreement
A. The Merger Remedy

The proposed Consent Agreement eliminates the competitive
concerns raised by Bosch’s proposed acquisition of SPX Service
Solutions by requiring the divestiture of Bosch’s assets relating to
the manufacture and sale of ACRRR devices in the United States,
including the RTI business. Bosch and SPX have agreed to sell
the U.S. ACRRR assets to Mahle Clevite, Inc. (“Mahle”) before
December 31, 2012.

Mahle possesses the resources, industry experience, and
financial viability to successfully purchase and manage the
divestiture assets and continue as an effective competitor in the
ACRRR market. Mabhle, headquartered in Stuttgart, Germany
with U.S. operations based in Farmington, Michigan, is a supplier
and development partner to the automotive and engine industry.
Mahle’s diverse product lines include aftermarket parts and
automotive equipment sold a similar customer base as RTL
Mahle’s significant size and global presence will allow it to
quickly support additional expansion in the ACRRR market and
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replace the loss of competition presented by Bosch’s acquisition
of SPX SS.

Pursuant to the Consent Agreement, Mahle would receive all
the assets necessary to operate Bosch’s current U.S. ACRRR
business, including RTI’s operations in York, Pennsylvania which
include the RTI manufacturing plant, current inventory, and
relevant intellectual property. In addition to ensuring that current
RTI employees will continue their employment with Mahle, the
Consent Agreement requires Bosch to provide access to certain
key employees who may be necessary to help facilitate the
transition and fully establish the Bosch ACRRR business within
Mahle. The Consent Agreement also requires Bosch to transfer
all relevant intellectual property and all contracts and confidential
business information associated with the ACRRR business. In
addition, the Consent Agreement requires Bosch to license,
royalty-free, certain SPX patents that may be essential to the
practice of two industry standards to Mahle.

B. The Conduct Remedy

In addition, the Consent Agreement includes a provision that
requires Bosch to make certain patents available to its competitors
in the ACRRR market. During its merger investigation, the
Commission uncovered evidence that SPX holds certain
potentially standard-essential patents necessary for implementing
two SAE International ACRRR industry standards, J-2788 and J-
2843, which govern the operation of ACRRR machines that
handle the two most common types of air conditioning refrigerant
in vehicles today. SAE International adopted J-2788 and J-2843
while SPX was a member of the SAE Interior Climate Control
Committee, the committee responsible for developing the
standards. SAE International’s rules include an obligation by
working group members to disclose any patents or patent
applications that would be essential to the practice of a standard
being developed, and to offer a license to such patents on either
royalty-free or fair, reasonable, and non-discriminatory
(“FRAND”) terms. After the standards were adopted, SPX issued
a letter of assurance to SAE International acknowledging that it
held patents that were potentially essential to both standards and
committing to license them under FRAND terms. Following this
letter of assurance, however, SPX continued to seek previously
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initiated injunction actions against competitors using those patents
to implement the SAE International standards.

SPX’s suit for injunctive relief against implementers of its
standard essential patents constitutes a failure to license its
standard-essential patents under the FRAND terms it agreed to
while participating in the standard setting process, and is an unfair
method of competition actionable under Section 5 of the FTC Act.
Standard setting is “widely acknowledged to be one of the engines
driving the modern economy.” Participants in the standard setting
process rely on the licensing commitments made by patent holders
during the standard setting process to protect them against patent
hold-up. Patent hold-up can occur when, after an entire industry
has become “locked in” to practicing a standard, a patent holder
reneges on a licensing obligation and seeks to exercise the market
power that accrues to a patent by virtue of being incorporated in
the standard. FRAND commitments and licensing obligations,
such as those at issue here, are an important way to mitigate the
risk of patent hold-up, and are common in the standard setting
process.  Seeking injunctions against willing licensees of
FRAND-encumbered standard essential patents, as SPX is alleged
to have done here, is a form of FRAND evasion and can reinstate
the risk of patent hold-up that FRAND commitments are intended
to ameliorate. = As the Commission has previously explained,
“negotiation that occurs under threat of an [injunction] may be
weighted heavily in favor of the patentee in a way that is in
tension with the [F]JRAND commitment. High switching costs
combined with the threat of an [injunction] could allow a patentee
to obtain unreasonable licensing terms despite its [F]JRAND
commitment, not because its invention is valuable, but because
implementers are locked in to practicing the standard.”

Bosch has agreed in the Consent Order to resolve the
violations committed by SPX. The Consent Order requires Bosch
to offer a royalty-free license to all potential implementers for
certain enumerated patents for the purpose of manufacturing
ACRRR devices in the United States. While a royalty-free license
may not be an appropriate remedy in every case involving
evasion of a FRAND commitment, in this matter Bosch has
chosen to license these patents to the buyer of its ACRRR
business, Mahle, royalty-free, and a license to other market place



830 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Analysis to Aid Public Comment

participants on the same terms is necessary to ensure that the
merger remedy is not inequitable in application. The Consent
Order further requires Bosch to deliver to the SAE a letter of
assurance that makes a binding, irrevocable commitment to
license any additional patents that Bosch may acquire in the future
that are essential to practicing the J-2788 or J-2843 standards on
FRAND terms to any third party that wishes to use such patents to
produce an ACRRR device for sale in the United States. Pursuant
to its FRAND obligations, Bosch has agreed not to seek injunctive
relief against such third parties, unless the third party refuses in
writing to license the patent consistent with the letter of assurance,
or otherwise refuses to license the patent on terms that comply
with the letter of assurance as determined by a process agreed
upon by both parties (e.g., arbitration) or a court.

The Consent Agreement also requires that Bosch discontinue
its restrictive arrangements with wholesale distributors and
independent service technicians. Bosch will be prevented from
enforcing any agreement that restricts a distributor or repair
service provider from advertising, servicing, distributing, or
selling any ACRRR product from any third party in the United
States. Bosch will be prevented from entering into such
agreements for ten years after the date of the Order. This
provision allows entry by other competitors, and will allow the
existing competitors in the ACRRR market, including Mahle, to
more easily have access to leading wholesale distributors and
service providers to assemble repair networks to which customers
can turn after they have purchased ACRRRs.

The purpose of this analysis is to facilitate public comment on
the Consent Agreement, and it is not intended to constitute an
official interpretation of the proposed Decision and Order or to
modify its terms in any way.
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STATEMENT OF THE FEDERAL TRADE COMMISSION

The Federal Trade Commission (“Commission”) has voted to
issue for public comment a Complaint and Order against Robert
Bosch GmbH (“Bosch™) designed to remedy the allegedly
anticompetitive effects of Bosch’s acquisition of SPX Services
(“SPX”), a division of SPX Corporation. The Commission has
reason to believe that the proposed acquisition would cause
significant anticompetitive harm to consumers by creating a
virtual monopoly in the market for automobile air conditioning
servicing equipment known as “air conditioning recycling,
recovery, and recharge devices” or “ACRRRs.” The proposed
Order eliminates the anticompetitive concerns raised by the
proposed acquisition by requiring the divestiture of Bosch’s assets
relating to the manufacture and sale of ACRRRs to Mahle Clevite,
Inc. The proposed Order further requires Bosch to discontinue
restrictive  arrangements SPX maintained with wholesale
distributors and independent service technicians.

The Complaint also alleges that, before its acquisition by
Bosch, SPX reneged on a licensing commitment made to two
standard-setting bodies to license its standards-essential patents
(“SEPs™) relating to ACRRRs on fair, reasonable and non-
discriminatory terms (“FRAND”) by seeking injunctions against
willing licensees of those SEPs.! We have reason to believe this
conduct tended to impair competition in the market for these
important automobile air conditioning servicing devices. To its
credit, Bosch has abandoned these claims for injunctive relief and
agreed to license the SEPs at issue.

This case is another chapter in the Commission’s longstanding
commitment to safeguard the integrity of the standard-setting
process.” Standard setting can deliver substantial benefits to

' The licensing obligation in this matter was a FRAND obligation,
although RAND (reasonable and non-discriminatory) licensing obligations
raise similar issues.

2 See In re Dell Computer Corp., 121 F.T.C. 616 (1996); In re Union Oil
Company of California, 2004 FTC LEXIS 115 (July 7, 2004); In re Rambus,
Inc., Dkt. No. 9302, 2006 FTC LEXIS 101 (Aug. 20, 2006), rev'd, Rambus Inc.
v. F.T.C., 522 F.3d 456 (D.C. Cir. 2008); In re Negotiated Data Solutions LLC,
FTC File No. 051-0094, Decision and Order (Jan. 23, 2008), available at
http://www.ftc.gov/os/caselist/0510094/080122do.pdf.



http://www.ftc.gov/os/caselist/0510094/080122do.pdf

832 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 155

Statement of the Commission

American consumers, promoting innovation, competition, and
consumer choice. But standard setting also risks harm to
consumers. Because standard setting often displaces the normal
competitive process with the collective decision-making of
competitors, preserving the integrity of the standard-setting
process is central to ensuring standard setting works to the benefit
of, rather than against, consumers.’ The Commission’s action
today does just that.

As explained in the Commission’s unanimous filings before
the United States International Trade Commission in June 2012,
the threat of injunctive relief “in matters involving RAND-
encumbered SEPs, where infringement 1is based on
implementation of standardized technology, has the potential to
cause substantial harm to U.S. competition, consumers and
innovation.”* By threatening to exclude standard-compliant
products from the marketplace, a SEP holder can demand and
realize royalty payments that reflect the investments firms make
to develop and implement the standard, rather than the economic
value of the technology itself.” This can harm incentives to

3 See, e.g., Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S.
492, 500-01 (1988) (noting that “private standard-setting associations have
traditionally been objects of antitrust scrutiny” because of their potential use as
a means for anticompetitive agreements among competitors).

* Third Party United States Federal Trade Commission’s Statement on the
Public Interest filed on June 6, 2012 in In re Certain Wireless Communication
Devices, Portable Music & Data Processing Devices, Computers and
Components Thereof, Inv. No. 337-TA-745, available at
www.ftc.gov/0s/2012/06/1206ftcwirelesscom.pdf and in In re Certain Gaming
and Entertainment\ Consoles, Related Software, and Components Thereof, Inv.
No. 337-TA-752, available at http:/www.ftc.gov/0s/2012/06/1206
ftcgamingconsole.pdf.

> Id. at 3-4 (“[A] royalty negotiation that occurs under threat of an
exclusion order may be weighted heavily in favor of the patentee in a way that
is in tension with the RAND commitment. High switching costs combined
with the threat of an exclusion order could allow a patentee to obtain
unreasonable licensing terms despite its RAND commitment, not because its
invention is valuable, but because implementers are locked in to practicing the
standard. The resulting imbalance between the value of patented technology
and the rewards for innovation

may be especially acute where the exclusion order is based on a patent
covering a small component of a complex multicomponent product. In these
ways, the threat of an exclusion order may allow the holder of a RAND-
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develop standard-compliant products. The threat of an injunction
can also lead to excessive royalties that can be passed along to
consumers in the form of higher prices.

There is increasing judicial recognition, coinciding with the
view of the Commission, of the tension between offering a
FRAND commitment and seeking injunctive relief.’® Patent
holders that seek injunctive relief against willing licensees of their
FRAND-encumbered SEPs should understand that in appropriate
cases the Commission can and will challenge this conduct as an
unfair method of competition under Section 5 of the FTC Act.’
Importantly, stopping this conduct using a stand-alone Section 5
unfair methods of competition claim, rather than one based on the
Sherman Act, minimizes the possibility of follow-on treble
damages claims. Violations of Section 5 that are not also
violations of the antitrust laws do not support valid federal
antitrust claims for treble damages. There is also no private right
of action under  Section 5, and a Section 5 action has no
preclusive effect in subsequent federal court cases.

In her dissent, Commissioner Ohlhausen claims that today’s
decision imposes liability on protected petitioning activity and

encumbered SEP to realize royalty rates that reflect patent hold-up, rather than
the value of the patent relative to alternatives, which could raise prices to
consumers while undermining the standard setting process.”).

% See, e.g., Microsoft Corp. v. Motorola, Inc., 696 F.3d 872, 885 (9th Cir.
2012) (“Implicit in such a sweeping promise is, at least arguably, a guarantee
that the patent-holder will not take steps to keep would-be users from using the
patented material, such as seeking an injunction, but will instead proffer
licenses consistent with the commitment made.”); Apple, Inc. v. Motorola, Inc.,
No. 1:11-cv-08540, 2012 U.S. Dist. LEXIS 89960, at *45 (N.D. Ill. June 22,
2012) (Posner, J., sitting by designation) (“I don't see how, given FRAND, I
would be justified in enjoining Apple from infringing the '898 [patent] unless
Apple refuses to pay a royalty that meets the FRAND requirement. By
committing to license its patents on FRAND terms, Motorola committed to
license the '898 to anyone willing to pay a FRAND royalty and thus implicitly
acknowledged that a royalty is adequate compensation for a license to use that
patent. How could it do otherwise?”).

" We have no reason to believe that, in this case, a monopolization count
under the Sherman Act was appropriate. However, the Commission has
reserved for another day the question whether, and under what circumstances,
similar conduct might also be challenged as an unfair act or practice, or as
monopolization.
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effectively undermines the role of federal courts and the ITC in
the adjudication of SEP-related disputes. @ We respectfully
disagree. As alleged in the Complaint, SPX committed to license
its SEPs on FRAND terms. In doing so, we have reason to
believe SPX voluntarily gave up the right to seek an injunction
against a willing licensee. Moreover, the fact that both the federal
courts and the ITC have the authority to deny injunctive relief
where the SEP holder has broken its FRAND commitment does
not mean that this conduct is not itself a violation of Section 5 or
within our reach.

We also take issue with Commissioner Ohlhausen’s
suggestion that the Commission’s action “appears to lack
regulatory humility.” The Commission is first and foremost a law
enforcement agency, and this consent decree, like all of our unfair
methods of competition enforcement actions, is a fact-specific
response to a very real problem that threatens competition and
consumer welfare.

Indeed, we view this action as well within our Section 5
authority. The plain language of Section 5, the relevant legislative
history, and a long line of Supreme Court cases all affirm that
Section 5 extends beyond the Sherman Act.® Moreover, this is
not a circumstance where, as Commissioner Ohlhausen contends,
there are no discernible limiting principles. SPX’s failure to abide
by its commitment took place in the standard-setting context. In
that setting, long an arena of concern to the Commission, a breach
of contract risks substantial consumer injury. The standard setting
context, together with the acknowledgment that a FRAND
commitment also depends on the presence of a willing licensee,
appropriately limit the Commission’s enforcement policy and
provide guidance to standard-setting participants.

¥ See, e.g., F.T.C. v. R.F. Keppel & Bros., Inc., 291 U.S. 304, 310-313
(1934); F.T.C. v. Cement Inst., 333 U.S. 683, 693 & n.6 (1948); F.T.C. v.
Sperry & Hutchinson Co., 405 U.S. 233, 241-244 (1972).
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For these reasons, we find Commissioner Ohlhausen’s
analogy of SPX’s conduct to a “garden variety breach-of-
contract” to be unpersuasive. While not every breach of a
FRAND licensing obligation will give rise to Section 5 concerns,
when such a breach tends to undermine the standard-setting
process and risks harming American consumers, the public
interest demands action rather than inaction from the
Commission.

CONCURRING AND DISSENTING STATEMENT OF
COMMISSIONER MAUREEN K. OHLHAUSEN

I voted against accepting the proposed consent agreement in
this matter because I strongly dissent from those portions of the
consent that relate to alleged conduct by the respondent involving
standard-essential patents, or SEPs.' Even if all of the SEP-related
allegations in the complaint were proved — including the
allegation that the patents at issue are standard-essential — I would
not view such conduct as violating Section 5 of the FTC Act.’
Simply seeking injunctive relief on a patent subject to a fair,
reasonable, and non-discriminatory (“FRAND”) license, without

' T concur with the consent agreement reached in this matter insofar as it
requires the divestiture of certain assets to remedy the Clayton Act Section 7
violation that likely would have resulted from the proposed transaction. I do
have strong reservations, however, about the relatively broad fencing-in relief
included in the proposed Decision and Order that requires the respondent to
cancel the exclusivity provisions in its contracts with various distributors and
equipment servicers. See Decision and Order § III. Fencing-in relief that
modifies contracts entered into by participants across an industry raises
concerns for me about whether such relief goes beyond that which is necessary
to protect the viability of the divestiture buyer and thus effectuate the
legitimately pursued remedy in this matter.

? See Complaint g9 11-20, 23. See also Decision and Order 9 IV; Analysis
of Agreement Containing Consent Order to Aid Public Comment § V.B.
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more,” even if seeking such relief could be construed as a breach
of a licensing commitment, should not be deemed either an unfair
method of competition or an unfair act or practice under Section
5. The enforcement policy on the seeking of injunctive relief on
FRAND-encumbered SEPs that the Commission has announced
today suffers from several critical defects.

First, this enforcement policy raises significant issues of
jurisdictional and institutional conflict. It is simply not in the
public interest to effectively oust other institutions, including the
federal courts and the International Trade Commission (“ITC”)
from the important and complex area of SEPs through the use of
our Section 5 authority. By imposing Section 5 liability on a firm
that seeks injunctive relief on its SEPs, the Commission is doing
exactly that. The FTC is not, nor should it be, the only institution
acting in the SEPs space. Moreover, it is unclear how the seeking
of injunctive relief, in either the courts or the ITC, on a patent —
even a FRAND-encumbered SEP — would not be considered
protected petitioning of the government under the Noerr-
Pennington doctrine.” In fact, a court recently dismissed Sherman
Act and state unfair competition claims grounded on the seeking
of injunctive relief in the courts and the ITC on FRAND-
encum‘?ered SEPs, holding that such conduct was protected by
Noerr.

Second, this enforcement policy appears to lack regulatory
humility. The policy implies that our judgment on the availability
of injunctive relief on FRAND-encumbered SEPs is superior to

3 See, e.g., In re Rambus, Inc., Dkt. No. 9302 (FTC Aug. 2, 2006)
(Commission opinion) (finding deception that undermined the standard-setting
process), rev’d, Rambus Inc. v. FTC, 522 F.3d 456 (D.C. Cir. 2008); In re
Union Oil Co. of Cal., 138 F.T.C. 1 (2003) (Commission opinion) (same); In re
Dell Computer Corp., 121 F.T.C. 616 (1996) (consent order) (alleging same).

* See Eastern R.R. Presidents Conference v. Noerr Motor Freight, 365
U.S. 127 (1961); United Mine Workers of Am. v. Pennington, 381 U.S. 657
(1965); California Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508
(1972) (applying Noerr-Pennington doctrine to petitioning of judicial branch).

> See Apple, Inc. v. Motorola Mobility, Inc., No. 3:11-cv-00178-BBC,
2012 WL 3289835, at *12-14 (W.D. Wis. Aug. 10, 2012) (dismissing Apple’s
Sherman Act and state unfair competition claims and holding that Motorola’s
filing of litigation in the federal courts and ITC on its FRAND-encumbered
SEPs was immune under Noerr).
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that of these other institutions. I agree that the FTC is well
positioned to offer its views and to advocate on the important
issue of patent hold-up using its policy tools. For that reason, I
supported the Commission’s June 2012 filing with the ITC.°
However, as the Commission testified to Congress shortly after
filing its statement with the ITC, “Federal district courts have the
tools to address this issue [hold-up], by balancing equitable
factors or awarding money damages, and the FTC believes that
the ITC likewise has the authority under its public interest
obligations to address this concern and limit the potential for
hold-up.”” T see no reason why this unanimous statement no
longer holds.®

Third, to the extent that the SEP allegations in the complaint
aspire to the consent agreement reached in the Commission’s N-
Data’ matter, I would submit that that consent is an ill-advised
guidepost for this agency to use in its enforcement of Section 5
for several reasons. Most importantly, the N-Data consent fails to
identify meaningful limiting principles that would govern the
Commission’s use of its Section 5 authority.'’ As former

% Third Party United States Federal Trade Commission’s Statement on the
Public Interest, In re Certain Wireless Communications Devices, Portable
Music and Data Processing Devices, Computers and Components Thereof, Inv.
No. 337-TA-745 (Int’l Trade Comm’n June 6, 2012), available at
http://www.ftc.gov/0s/2012/06/1206ftcwirelesscom.pdf.

7 Oversight of the Impact on Competition of Exclusion Orders to Enforce
Standard-Essential Patents: Hearing Before the S. Comm. on the Judiciary,
112th Cong. 1-2 (2012) (statement of the Federal Trade Commission),
available at http://www.ftc.gov/os/testimony/12071 1 standardpatents.pdf.

¥ The cases cited in the Commission’s statement for the proposition that
there is an “increasing judicial recognition” on the tension between FRAND
commitments and injunctive relief, to the extent that they reveal anything, show
that the courts are not freely issuing injunctions against willing licensees of
FRAND-encumbered SEPs. See Statement of the Commission, at 2 n.6. Thus,
far from supporting the position that the FTC should block access to other
institutions, these cases clearly demonstrate that the courts are well equipped to
address issues involving injunctions on FRAND-encumbered SEPs.

° Inre Negotiated Data Solutions LLC, FTC File No. 051-0094, Decision
and Order (Jan. 23, 2008), available at http://www.ftc.gov/os/caselist/
0510094/080923ndsdo.pdf.

12 See, e.g., E.I. du Pont de Nemours & Co. v. FTC, 729 F.2d 128, 139 (2d
Cir. 1984) (“Ethyl”); (“I T]he Commission owes a duty to define the conditions
under which conduct . . . would be unfair so that business will have an inkling
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Chairman Majoras explained in her dissent, the N-Data consent
was a material departure from the prior line of standard-setting
organization (“SSO”) cases brought by the Commission, which
were grounded in deceptive conduct in the standard-setting
context that led to, or was likely to lead to, anticompetitive
effects.!’ Then-Commissioner Kovacic also dissented, objecting
to, among other things, the majority’s assumption that a Section 5
action would have no spillover effects in terms of follow-on
private litigation.'*

The SEP allegations and consent in the instant matter suffer
from many of the same deficiencies as the N-Data consent. I
simply do not see any meaningful limiting principles in the
enforcement policy laid out in these cases. The Commission
statement emphasizes the context here (i.e. standard setting);
however, it is not clear why the type of conduct that is targeted
here (i.e. a breach of an allegedly implied contract term with no
allegation of deception) would not be targeted by the Commission
in any other context where the Commission believes consumer
harm may result. If the Commission continues on the path begun
in N-Data and extended here, we will be policing garden variety
breach-of-contract and other business disputes between private
parties. Mere breaches of FRAND commitments, including
potentially the seeking of injunctions if proscribed by SSO

as to what they can lawfully do rather than be left in a state of complete
unpredictability.”); FTC v. Abbott Labs., 853 F. Supp. 526, 535-36 (D.D.C.
1994) (“The Second Circuit stated emphatically that some workable standard
must exist for what is or is not to be considered an unfair method of
competition under § 5. Otherwise, companies subject to FTC prosecution
would be the victims of ‘uncertain guesswork rather than workable rules of
law.””) (quoting Ethyl, 729 F.2d at 139); ABA SECTION OF ANTITRUST
LAW, ANTITRUST LAW DEVELOPMENTS 661 (7th ed. 2012) (“FTC
decisions have been overturned despite proof of anticompetitive effect where
the courts have concluded that the agency’s legal standard did not draw a sound
distinction between conduct that should be proscribed and conduct that should
not.”).

" See In re Negotiated Data Solutions LLC, FTC File No. 051-0094,
Dissenting Statement of Chairman Majoras, at 1-2 (Jan. 23, 2008), available at
http://www.ftc.gov/os/caselist/0510094/080122majoras.pdf.

12 See id., Dissenting Statement of Commissioner William E. Kovacic, at
1-2, available at http://www.ftc.gov/os/caselist/0510094/080122kovacic.pdf.
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rules,”’ are better addressed by the relevant SSOs or by the
affected parties via contract and/or patent claims resolved by the
courts or through arbitration.

It is important that government strive for transparency and
predictability. Before invoking Section 5 to address business
conduct not already covered by the antitrust laws (other than
perhaps invitations to collude), the Commission should fully
articulate its views about what constitutes an unfair method of
competition, including the general parameters of unfair conduct
and where Section 5 overlaps and does not overlap with the
antitrust laws, and how the Commission will exercise its
enforcement discretion under Section 5. Otherwise, the
Commission runs a serious risk of failure in the courts'* and a
possible hostile legislative reaction,’”” both of which have
accompanied previous FTC attempts to use Section 5 more
expansively.

" The instant matter also raises concerns about the Commission imposing
requirements on the respondent that go beyond those it agreed to as part of the
SSO at issue here, which does not appear to ban the seeking of injunctions on
SEPs included in its standards. See SAE International, Technical Standards
Board Governance Policy § 1.14 (Nov. 2008), available at
http://www.sae.org/standardsdev/tsb/tsbpolicy.pdf. Even more troublesome, it
is an open question whether the patents at issue are even standard-essential.
See, e.g., Complaint § 16 (“After the adoption of SAE J-2788, SPX
Corporation sued certain competitors, including Bosch, for infringing patents
that may be essential to the practice of SAE J-2788.”).

4 See Ethyl, 729 F.2d 128; Official Airline Guides, Inc. v. FTC, 630 F.2d
920 (2d Cir. 1980); Boise Cascade Corp. v. FTC, 637 F.2d 573 (9th Cir. 1980);
Abbott Labs., 853 F. Supp. 526.

' See William E. Kovacic & Marc Winerman, Competition Policy and the
Application of Section 5 of the Federal Trade Commission Act, 76
ANTITRUST L.J. 929, 943 (2010) (“In the 1950s and the 1970s, Commission
efforts to use Section 5 litigation to reach beyond prevailing interpretations of
Sections 1 and 2 of the Sherman Act elicited strong political backlash from the
Congress.”).
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This consent does nothing either to legitimize the creative, yet
questionable application of Section 5 to these types of cases or to
provide guidance to standard-setting participants or the business
community at large as to what does and does not constitute a
Section 5 violation. Rather, it raises more questions about what
limits the majority of the Commission would place on its
expansive use of Section 5 authority.
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Complaint
IN THE MATTER OF

CBR SYSTEMS, INC.

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SEC. 5(A) OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4400; File No. 112 3120
Complaint, April 29, 2013 — Decision, April 29, 2013

The complaint alleges that Cbr Systems, Inc. (“Cbr”), a provider of umbilical
cord blood and umbilical cord tissue banking services, failed to protect the
security of its customers’ personal information. According to the complaint, in
December 2010, a Cbr laptop, external hard drive, USB drive, and several
unencrypted backup tapes were stolen from a Cbr employee’s personal vehicle,
exposing the Social Security numbers and credit and debit card numbers of
nearly 300,000 consumers. The complaint alleges that Cbr’s privacy policy
misrepresented its efforts to protect the security of its customers’ personal
information, making its privacy policy claims deceptive under the Federal
Trade Commission Act. The consent order requires Cbr to establish and
maintain a comprehensive information security program that is designed to
protect the security, confidentiality, and integrity of personal information from
or about consumers. The order further prohibits Cbr from engaging in future
practices similar to those alleged in the complaint.

Participants

For the Commission: Ryan Mehm and Laura Riposo
VanDrulff.

For the Respondent: Thomas F. Chaffin, Michael Sibarium,
and Joseph R. Tiffany, Pillsbury Winthrop Shaw Pittman LLP.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Cbr Systems, Inc. has violated the provisions of the Federal Trade
Commission Act, and it appearing to the Commission that this
proceeding is in the public interest, alleges:

1. Respondent Cbr Systems, Inc. (“Cbr”) is a California
corporation with its principal office or place of business at 1200
Bayhill Drive, Suite 301, San Bruno, California 94066.



