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This consent order concerns the consummated acquisition by Google, Inc. 
(“Google”) of Motorola Mobility LLC (“Motorola”). In June 2012, Google 
purchased Motorola for approximately $12.5 billion. As part of the acquisition, 
Google acquired several patents necessary for compliance with cellular, video 
codec, and wireless LAN industry standards. The complaint alleges that, 
though Motorola had agreed to license these patents on fair, reasonable, and 
non-discriminatory (FRAND) terms, Google reneged on these FRAND 
commitments, sought injunctions and exclusion orders against willing 
licensees, filed patent infringement claims at the ITC, and sought injunctive 
relief in several federal district courts. The complaint alleges that Google’s 
conduct constituted an unfair method of competition in violation of FTC Act 
Section 5. Further, the complaint alleges Google’s conduct would injure 
consumers by impairing the efficacy of the standard-setting process and 
deprive consumers of lower costs, increased interoperability and rapid 
technological development that an open and efficient standard-setting process 
provides.  The order requires Google to provide a FRAND license to any 
potential licensee before seeking an injunction on a standard-essential patent.  
The order also bars Google from revoking or rescinding any FRAND 
commitment it has made or assumed unless the relevant standard to which the 
patent applies no longer exists.   
 

Participants 
 

For the Commission:  Matthew Accornero, Gustav P. 
Chiarello, Peggy Bayer Femenella, Susan Huber, Rajesh James, 
Suzane Munck, Michael Turner, and Michelle Yost. 
 

For the Respondents:  John Harkrider, Axinn, Veltrop and 
Harkrider, LLP.  

 
COMPLAINT 

 
Pursuant to Section 5 of the Federal Trade Commission Act, 

15 U.S.C. § 45 (“FTC Act”), and by virtue of the authority vested 
in it by said Act, the Federal Trade Commission, having reason to 
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believe that Respondent Google Inc. (“Google” or “Respondent”) 
has engaged in conduct that violates the provisions of said Act, 
and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues this 
Complaint stating its charges in that respect as follows: 
 

NATURE OF THE CASE 
 

1. Through this action, the Commission challenges a course 
of conduct, whereby Google, and its predecessor in interest, 
Motorola Mobility, Inc. (“Motorola”), engaged in unfair methods 
of competition by breaching its commitments to standard-setting 
organizations (“SSOs”) to license its standard essential patents 
(“SEPs”) on fair, reasonable, and non-discriminatory (“FRAND”) 
terms.  Google violated its FRAND commitments by seeking to 
enjoin and exclude willing licensees of its FRAND- encumbered 
SEPs. 
 

2. Manufacturers ensure compatibility for consumer 
electronic devices by agreeing on standards based on shared 
technologies that incorporate patents.  These standards encourage 
adoption of a common platform among rival producers, which in 
turn fosters competition among these producers and spurs entry of 
complementary products.  Holders of SEPs typically agree to 
license their patents royalty-free or on FRAND terms before the 
technology becomes part of the standard.  When participants 
breach their FRAND commitments by engaging in patent hold-up 
and threatening to keep products out of the market, consumers and 
the competitive process will likely be harmed. 
 

3. Google’s conduct will harm consumers by either 
excluding products from the market entirely as a result of an 
injunction, or by leading to higher prices because manufacturers 
using Google’s SEPs would be forced, by the threat of an 
injunction, to pay higher royalty rates which would be passed on 
to consumers.  This conduct will deter innovation by increasing 
the costs of manufacturing to a standard and undermining the 
integrity and value of the standard-setting process. 
 

4. Left unchecked, such conduct may in the future cause or 
threaten to cause substantial injury to competition and to 
consumers. 
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RESPONDENTS 

 
5. Respondent Motorola Mobility LLC (formerly Motorola 

Mobility Inc.), is a limited liability company with its principal 
place of business at 600 North U.S. Highway 45, Libertyville, IL 
60048, and is a wholly-owned subsidiary of Respondent Google 
Inc. 
 

6. Respondent Google is a Delaware corporation with its 
principal office or place of business at 1600 Amphitheatre 
Parkway, Mountain View, CA 94043. 
 

7. Google is a global technology company. Among other 
things, Google owns and promotes the Android operating system 
for use in mobile devices such as cellular phones and tablet 
computers.  Google also develops and sells, often through its 
subsidiary Motorola, mobile phones, tablet computers, and 
devices providing home internet access. Google owns an 
extensive patent portfolio, including patents that cover 
technologies used in wireless cellular voice and data transmission 
standards, standards for Wireless Local Area Networks (WLAN), 
and video compression standards. 
 

8. Google actively participates in numerous SSOs, including 
the Institute of Electrical and Electronics Engineers (“IEEE”), the 
European Telecommunications Standards Institute (“ETSI”), and 
the International Telecommunications Union (“ITU”).  
Collectively, this Complaint refers to these SSOs as the Relevant 
SSOs. 
 

9. At all times relevant herein, Google has been, and is now, 
a corporation as “corporation” is defined in Section 4 of the FTC 
Act, 15 U.S.C. § 44, and at all times relevant herein, Google has 
been, and is now, engaged in commerce as “commerce” is defined 
in the same provision. 
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TECHNOLOGY STANDARDS ENHANCE COMPETITION 
AND CONSUMER WELFARE 

 
10. Firms in the information technology and 

telecommunications industries frequently ensure interoperability 
of their products through voluntary standard setting conducted 
through SSOs.  Interoperability standards can benefit consumers 
by increasing competition, innovation, product quality and choice. 
 

11. The Relevant SSOs publish technology standards that 
include cellular wireless communication standards such as GSM, 
EDGE, CDMA, UMTS, EV-DO and LTE (published by ETSI); 
the 802.11 WLAN standards (published by IEEE); and the H.264 
video compression standards (published by ITU 
Telecommunications Standardization Sector).  These are 
collectively referred to as the “Relevant Technology Standards” 
throughout this Complaint. 
 

12. Manufacturers seeking to market mobile phones, tablet 
computers, and “smart” devices providing internet access such as 
gaming systems, laptops, and set-top boxes, must typically 
comply with one or more of the Relevant Technology Standards. 
 
PATENT HOLD-UP UNDERMINES STANDARD SETTING 
 

13. Inclusion of a patented technology into a standard can 
confer substantial market power on the holder of that patent.  
Prior to adoption of a standard, alternative technologies often 
compete to be included in the standard.  Once a standard is 
adopted, implementers begin to make investments tied to the 
implementation of the standard.  Because all of these participants 
may face substantial switching costs in abandoning initial designs 
and substituting a different technology, an entire industry may 
become “locked in” to a standard, giving a SEP owner the ability 
to demand and obtain royalty payments based not on the market 
value of its patents over alternative technologies, but on the costs 
and delays of switching away from the standardized technology. 
 

14. The increase in the value of the patent based on the 
switching costs after it becomes a SEP is known as its “hold-up” 
value.  The owner of a SEP may have the power to engage in 
hold-up by extracting higher royalties or other licensing terms that 
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reflect the absence of competitive alternatives.  Consumers of the 
products using the standard would be harmed if those higher 
royalties were passed on in the form of higher prices.  The threat 
of hold-up also tends to reduce the value of standard setting, 
leading firms to rely less on the standard-setting process and 
depriving consumers of the substantial procompetitive benefits of 
standard setting. 
 

FRAND COMMITMENTS MITIGATE THE RISK OF 
HOLD-UP 

 
15. Requiring FRAND commitments is an important 

mechanism for SSOs and SSO participants to mitigate the risk of 
patent hold-up. A SEP-holder that makes a voluntary FRAND 
commitment promises to license its SEPs on fair and non-
discriminatory terms to anyone willing to accept a license, i.e., a 
“willing licensee,” and thus relinquishes its right to exclude a 
willing licensee from using technologies covered by its SEPs to 
implement a standard. 
 

16. An implementer of a SEP is a willing licensee when it 
manifests its willingness to accept terms that are determined to be 
FRAND, either because such terms have been voluntarily 
negotiated or have been determined to be FRAND by a court or 
other neutral third party. 
  

17. The Relevant SSOs generally take into account whether 
patents are subject to a FRAND commitment when determining 
which technology to incorporate into a standard, and require a 
patentee to disclose whether it commits to licensing its patents on 
FRAND terms.  If a patentee refuses to make a FRAND 
commitment for a patent at the time the Relevant SSOs are 
deciding which technologies to include in a standard, the Relevant 
SSOs will generally not include the technology subject to that 
patent. 
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THE THREAT OF INJUNCTIVE RELIEF UNDERMINES 
THE FRAND COMMITMENT, REINSTATING THE RISK 

OF PATENT HOLD-UP 
 

18. After a FRAND commitment is made, the patentee and the 
implementer typically will negotiate a royalty and other license 
terms or, in the event they are unable to agree, may seek 
determination of reasonable terms by a judge or other neutral 
arbiter. 
 

19. A licensing negotiation that occurs under threat of an 
injunction or exclusion order, however, is weighted toward the 
patentee in a fashion inconsistent with the FRAND commitment.  
In the presence of an injunctive threat, the negotiation between a 
patentee and the implementer is linked to the implementer’s 
potential lost revenues from the sales of the enjoined products, 
rather than to the market value of the patent as compared to 
alternatives.  This change in the stakes raises the maximum 
royalty rate the potential licensee is willing to pay, tending to 
push that rate upwards and out of the FRAND range. 
 

RELEVANT MARKETS 
 

20. The relevant product market consists of the technology 
covered by any Google-owned SEP and all substitutes for that 
technology. 
 

21. The inclusion of MMI’s technology and the subsequent 
adoption of the Relevant Technology Standard by the industry 
eliminated viable technology alternatives for implementers and 
conferred monopoly power which otherwise would not have 
existed. 
 

MOTOROLA AND GOOGLE MADE IRREVOCABLE 
FRAND COMMITMENTS 

 
22. Motorola has been a longstanding member of the Relevant 

SSOs and irrevocably committed to license on FRAND terms all 
of its SEPs incorporated in the Relevant Technology Standards. 
These FRAND commitments enabled the incorporation of 
Motorola’s patented technology into the Relevant Technology 
Standards. 
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23. In reliance on Motorola’s FRAND commitments, 

implementers invested billions of dollars in designing and 
manufacturing products compliant with the Relevant Technology 
Standards. 
 

24. Upon acquiring Motorola, Google assumed the FRAND 
commitments made by Motorola and affirmed its obligation to 
abide by Motorola’s FRAND commitments. 
  

GOOGLE VIOLATED ITS FRAND COMMITMENTS BY 
SEEKING TO ENJOIN AND EXCLUDE WILLING 

LICENSEES 
 

25. Motorola breached its FRAND obligations by seeking to 
enjoin and exclude implementers of its SEPs, including some of 
its competitors, from marketing products compliant with some or 
all of the Relevant Technology Standards. Google continued 
Motorola’s exclusionary campaign after acquiring Motorola. 
Google used these threats of exclusion orders and injunctions to 
enhance its bargaining leverage against willing licensees and 
demand licensing terms that tended to exceed the FRAND range.  
At all times relevant to this Complaint, these implementers were 
willing licensees of Google’s FRAND-encumbered SEPs. 
 

26. Motorola filed, and Google prosecuted, patent 
infringement claims before the United States International Trade 
Commission (“ITC”).  The only remedy for patent infringement at 
the ITC is an exclusion order, and filing before the ITC on a 
FRAND- encumbered SEP therefore significantly raises the risk 
of patent hold-up. 
 

27. Motorola also filed for, and Google prosecuted, claims for 
injunctive relief related to its FRAND-encumbered SEPs in 
federal district court in parallel with its ITC filings.  See 
Complaint, Motorola Mobility, Inc. v. Apple, Inc., No. 1:10-cv-
6385, slip op. at 10 (E.D. Ill. Oct. 6, 2010); Complaint for Patent 
Infringement, Motorola Mobility, Inc. v. Microsoft Corp., No. 10-
cv-699, slip op. at 8 (W.D. Wis. Nov. 10, 2010); Complaint for 
Patent Infringement, Motorola Mobility, Inc. v. Microsoft Corp., 
No. 10-cv-700, slip op. at 12 (W.D. Wis. Nov. 10, 2010); 
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Complaint for Patent Infringement, Motorola Mobility, Inc. v. 
Microsoft Corp., No. 1:10-cv-24063, slip op. at 14 (S.D. Fla. Nov. 
10, 2010). 
 

THE LIKELY ANTICOMPETITIVE EFFECTS OF 
GOOGLE’S CONDUCT OUTWEIGH ANY POTENTIAL 

BENEFITS 
 

28. The likely anticompetitive effects of Google’s breach of 
its FRAND commitments include: 
 

a.   Depriving end consumers of competing products that 
comply with the Relevant Technology Standards, 
including mobile phones, tablet computers, and 
“smart” devices providing internet access such as 
gaming systems, laptops, and set-top boxes; 

 
b.   Increasing costs to produce consumer devices that 

comply with the Relevant Technology Standards, 
which manufacturers will likely pass through to 
consumers; 

 
c.   Undermining the integrity and efficiency of the 

standard-setting process and decreasing the incentives 
to participate in the process and adopt published 
standards; and 

  
d.   Raising the costs of Google’s competitors and thereby 

dampening competition between Google and makers 
of competing products, including, but not limited to, 
mobile phone operating systems, mobile phones, video 
compression technologies, and devices providing 
home internet access. 

 
29. There is no legitimate efficiency justification sufficient to 

outweigh the harm to competition and consumers threatened by 
Google’s conduct. 
 

SUBSTANTIAL CONSUMER INJURY 
 

30. If Google’s practices are allowed to continue, many 
consumer electronics manufacturers will agree to pay 
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unreasonable royalties simply to avoid an injunction or exclusion 
order. Manufacturers will likely pass on some portion of these 
costs to end consumers. 
 

VIOLATION ALLEGED 
 

31. Google’s conduct constitutes an unfair method of 
competition in violation of Section 5 of the FTC Act. This 
conduct, or the effects thereof, will continue or recur in the 
absence of appropriate relief. 
 
 WHEREFORE, THE PREMISES CONSIDERED, the 
Federal Trade Commission on this twenty-third day of July, 2013, 
issues its Complaint against Respondent Motorola Mobility LLC 
and  Respondent Google Inc. 
 
 By the Commission, Commissioner Ohlhausen dissenting and 
Commissioner Wright recused. 
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DECISION AND ORDER 
 

The Federal Trade Commission (“Commission”), having 
initiated an investigation of certain acts and practices of Google 
Inc. and/or Motorola Mobility, Inc. (now Motorola Mobility LLC, 
a wholly-owned subsidiary of Respondent Google Inc.) 
(hereinafter referred to as “Respondents”), and Respondents 
having been furnished thereafter with a copy of a draft Complaint 
that the Bureau of Competition proposed to present to the 
Commission for its consideration and which, if issued by the 
Commission, would charge Respondents with violations of 
Section 5 of the Federal Trade Commission Act, as amended, 15 
U.S.C. § 45; and 
 

Respondents, their attorneys, and counsel for the Commission 
having thereafter executed an Agreement Containing Consent 
Order (“Consent Agreement”), containing admissions by 
Respondents of all the jurisdictional facts set forth in the aforesaid 
draft Complaint, a statement that the signing of said Consent 
Agreement is for settlement purposes only and does not constitute 
an admission by Respondents that the law has been violated as 
alleged in such Complaint, or that the facts as alleged in such 
Complaint, other than jurisdictional facts, are true, and waivers 
and other provisions as required by the Commission’s Rules; and  
The Commission having thereafter considered the matter and 
having determined that it had reason to believe that Respondents 
have violated the said Act, and that a Complaint should issue 
stating its charges in that respect; and having accepted the 
executed Consent Agreement and placed such Consent Agreement 
on the public record for a period of thirty (30) days for the receipt 
and consideration of public comments; and having duly 
considered the comments received from interested persons 
pursuant to Commission Rule 2.34, 16 C.F.R. § 2.34; and having 
modified the Decision and Order in certain respects, now in 
further conformity with the procedure described in Commission 
Rule 2.34, the Commission hereby makes the following 
jurisdictional findings and issues the following Decision and 
Order (“Order”). 
 

1. Respondent Google Inc. is a corporation organized, 
existing, and doing business under and by virtue of the 
laws of Delaware, with its principal place of business 
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at 1600 Amphitheatre Parkway, Mountain View, CA 
94043. 

 
2. Respondent Motorola Mobility LLC (formerly 

Motorola Mobility, Inc.), is a limited liability company 
with its principal place of business at 600 North U.S. 
Highway 45, Libertyville, IL 60048, and is a wholly-
owned subsidiary of Respondent Google Inc. 

 
3. The Federal Trade Commission has jurisdiction of the 

subject matter of this proceeding and of Respondents, 
and the proceeding is in the public interest. 

 
ORDER 

 
I. 

 
IT IS ORDERED that, as used in this Order, the following 

definitions shall apply: 
 

A. “Respondents” means Google Inc. and Motorola 
Mobility LLC, and the directors, officers, employees, 
agents, representatives, successors, and assigns of 
each; and the joint ventures, subsidiaries, divisions, 
groups and affiliates controlled by Google Inc. or 
Motorola Mobility LLC and the respective directors, 
officers, employees, agents, representatives, 
successors, and assigns of each.  For purposes of this 
Order, an action by or on behalf of either Respondent 
Google Inc. or Respondent Motorola Mobility LLC 
shall satisfy an obligation imposed on “Respondents.” 

 
B. “AAA” means the American Arbitration Association; 

a not-for-profit dispute resolution organization 
headquartered at 1633 Broadway, New York, NY 
10019, www.adr.org.  The International Centre for 
Dispute Resolution (“ICDR”) is a division of the 
AAA. 
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C. “Action” means any proceeding whether legal, 
equitable, or administrative, in the United States or 
anywhere else in the world. 

 
D. “Binding Arbitration” means arbitration to establish a 

License Agreement that follows the procedures in 
Paragraph IV.B.2. of the Order and complies with the 
following: 
 
1. The arbitration is administered by a Potential 

Licensee’s choice of Qualified Arbitration 
Organization, or such other arbitration organization 
or ad hoc group of arbitrators that Respondents and 
the Potential Licensee mutually agree upon; 
however, if the Potential Licensee does not select a 
Qualified Arbitration Organization within sixty 
(60) days after the Potential Licensee accepts the 
offer of Binding Arbitration, Respondent may 
demand arbitration through its choice of Qualified 
Arbitration Organization; 

 
2. Respondents and the Potential Licensee agree on 

the number and manner of selecting the arbitrators; 
however, if the parties cannot agree within thirty 
(30) days after selection of the Qualified 
Arbitration Organization, either party may demand 
that the number and manner be determined by the 
process stated in the rules of the selected Qualified 
Arbitration Organization, or if the applicable rules 
do not specify a selection method, that there be 
three arbitrators, with each party selecting one 
arbitrator and those arbitrators selecting the third; 

 
3. Respondents and the Potential Licensee agree upon 

the language and location for the arbitration; 
however, if the parties cannot agree within thirty 
(30) days after selection of the Qualified 
Arbitration Organization, either party may demand 
that these matters be determined pursuant to the 
rules of the selected Qualified Arbitration 
Organization; 
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4. A party to the arbitration may condition its 
participation on the following: 
 
a. The field of use for patents licensed through 

arbitration is limited to uses covered by the 
applicable FRAND Commitment(s), and 

 
b. The arbitrator may require reasonable security, 

including an ongoing escrow of funds to be 
held by a Qualified Escrow Agent, if the 
arbitrator determines such security is necessary 
to ensure a party will fulfill the financial terms 
of an arbitrated License Agreement and the 
arbitrator sets forth in writing the terms and 
conditions for the disbursement of such funds 
and the duties of the escrow agent; and 

 
5. The arbitration is not conditioned on any terms or 

conditions not explicitly authorized by the Order; 
provided that, the arbitration may include any 
terms or conditions that are mutually agreed to by 
the parties.  

 
E. “Confirmation Letter” means the letter attached as 

Exhibit A to this Order, in which Respondents make a 
binding and irrevocable commitment, conditioned only 
on the Potential Licensee providing the same binding 
and irrevocable commitment, to (i) abide by all 
licensing terms set by a Final Ruling on the Potential 
Licensee’s Qualified Request for a FRAND 
Determination, (ii) to pay any royalties established 
through a Final Ruling on the Qualified Request for a 
FRAND Determination as if the relevant patents had 
been licensed at such royalty rates as of the date 
Potential Licensee filed the Qualified Request for a 
FRAND Determination, and (iii) identify those terms 
in the proposed License Agreement attached to the 
Confirmation Letter that (a) are being challenged 
through the Qualified Request for a FRAND 
Determination and (b) each party agrees to include in 
any final License Agreement between the parties that 
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also includes the terms or royalty payments set by a 
Final Ruling in the Qualified Request for a FRAND 
Determination. 

 
F. “Court” means a judicial tribunal of appropriate 

jurisdiction in or outside of the United States. 
 
G. “Covered Injunctive Relief” means a ruling of any 

legal or administrative tribunal, whether in or outside 
of the United States, that does or would prevent any 
Third Party (or for the purposes of IV.F., any party) 
from making, using, selling, offering for sale, or 
importing any item based on alleged Infringement of a 
FRAND Patent.  Covered Injunctive Relief includes, 
but is not limited to, an exclusion order issued by the 
United States International Trade Commission under 
Section 337 of the Tariff Act as Amended, 19 U.S.C. § 
1337, or an injunction order issued by a Court. 

 
H. “Essential” as to a particular Standard means 

“essential” as defined by the rules or policies of the 
SSO that published such Standard.  If essential is not 
defined by the SSO that published a Standard (or is 
defined solely as “needed” or “necessary”), “Essential” 
shall have the meaning given in Section 15 
(Definitions) of the ETSI Rules of Procedure, 30 
November 2011 (attached as Exhibit C). 

 
I. “Final Ruling” means a decision by a Court from 

which no further appeals or reconsideration may be 
made. 

 
J. “FRAND Commitment” means a commitment to an 

SSO to license one or more Patent Claims Essential to 
a Standard on either royalty-free or fair, reasonable 
and non-discriminatory terms (or reasonable and non-
discriminatory terms) pursuant to the policies of such 
SSO.  FRAND Commitments include, but are not 
limited to: 
 
1. An undertaking to grant irrevocable licenses on 

fair, reasonable, and non-discriminatory terms and 
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conditions to Essential IPR pursuant to the 
Intellectual Property Rights Policy of the European 
Telecommunications Standards Institute (“ETSI”); 

 
2. An Accepted Letter of Assurance as defined in the 

IEEE-SA Standards Board Bylaws of the Institute 
of Electrical and Electronics Engineers, Inc. 
(“IEEE”) to the extent the signatory of such 
assurance has selected option 1(a), 1(b) or 1(c) as 
they appear on the IEEE form Letter of Assurance 
posted on the IEEE website as of the date this 
Order is issued (or amended options substantially 
equivalent thereto); and 

 
3. A General Patent Statement and Licensing 

Declaration, or Patent Statement and Licensing 
Declaration, submitted to the Telecommunication 
Standardization Sector of the International 
Telecommunication Union (“ITU”) pursuant to the 
Guidelines for Implementation of the Common 
Patent Policy for ITU-T/ITU-R/ISO/IEC issued 
jointly by the International Electrotechnical 
Commission, the International Organization for 
Standardization and the International 
Telecommunication Union, to the extent that the 
declarant has selected option 1 or 2 as they appear 
on the form Declarations published on the ITU 
website as of the date this Order is issued (or 
amended options substantially equivalent thereto). 

 
K. “FRAND Patent” means a Patent Claim solely to the 

extent such Patent Claim is subject to a FRAND 
Commitment.  A Patent Claim shall be considered a 
FRAND Patent only with respect to the practice of 
such claim implementing the Standard for which the 
relevant FRAND Commitment was made, and not with 
respect to the practice of such claim in any other way 
outside the scope of the relevant FRAND 
Commitment. 
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L. “FRAND Terms Letter” means the letter attached as 
Exhibit B to this Order, in which Respondents make a 
binding irrevocable commitment to license the 
Potential Licensee’s relevant FRAND Patents on terms 
that are fair, reasonable and non-discriminatory on the 
condition that the Potential Licensee also make a 
binding commitment to license Respondents’ relevant 
FRAND Patents on terms that are fair, reasonable and 
non-discriminatory.   

 
M. “Infringement of (or Infringing) a FRAND Patent” 

means a claim that a FRAND Patent is infringed based 
on the alleged infringer’s compliance with a Standard 
for which a FRAND Commitment including the 
FRAND Patent has been made. 

 
N. “JAMS” means JAMS, a private alternative dispute 

resolution provider with headquarters at 1920 Main 
Street, Suite 300, Irvine, CA 92614, 
www.jamsadr.com. 

 
O. “License Agreement” means a complete, binding, 

enforceable agreement between the signatories to 
license the patents included in such agreement. 

 
P. “Offer to Arbitrate” means a binding written offer, 

substantially in the form of Exhibit D to this Order, 
delivered pursuant to the terms of Paragraph IV.B.2. of 
this Order to use Binding Arbitration to establish a 
License Agreement. 

 
Q. “Offer to License” means a binding written offer 

delivered pursuant to Paragraph IV.B.1. of this Order 
that contains either a proposed License Agreement or a 
full description of all material commercial terms 
Respondents propose be included in a License 
Agreement, including but not limited to, royalties, 
other financial terms, defensive suspension or 
termination provisions, and any limitations on the 
scope or field of use of any intellectual property to be 
included in a License Agreement. 
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R. “Patent Claim” means one or more claims in issued 
patents or pending patent applications issued or 
pending in the United States or anywhere else in the 
world.  

 
S. “Potential Licensee” means a Third Party allegedly 

Infringing a FRAND Patent.   
 
T. “Qualified Arbitration Organization” means the 

following organizations and rules: (i) the AAA 
pursuant to its Commercial Arbitration Rules, or (ii) 
JAMS pursuant to its Comprehensive Arbitration 
Rules and Procedures; or, if the dispute involves a 
party domiciled outside the United States, (iii) the 
AAA’s ICDR pursuant to its International Arbitration 
Rules;  (iv) JAMS pursuant to its International 
Arbitration Rules; or (v) WIPO pursuant to its WIPO 
Arbitration Rules. 

 
U. “Qualified Escrow Agent” means a neutral Third Party 

selected by the party required to place funds in escrow 
who has prior experience as a neutral escrow agent and 
is not rejected by the arbitrator. 

 
V. “Qualified Offers” mean an Offer to License and an 

Offer to Arbitrate, both of which comply with the 
terms of Paragraphs IV.B. and IV.D. of this Order. 

 
W. “Qualified Recipient(s)” means (i) outside legal 

counsel actively representing the Potential Licensee in 
connection with the licensing of or litigation 
concerning Respondents’ FRAND Patents; or (ii) chief 
executive officer and, if known to Respondent, general 
counsel, outside legal counsel or primary contact with 
Respondent with respect to patent licensing. 

 
X. “Qualified Request for a FRAND Determination” 

means a Request for a FRAND Determination that (i) 
is the first such Request filed after the date this Order 
was issued by a Potential Licensee against either 
Respondent that includes FRAND Patents Essential to 
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a particular Standard, (ii) is a Request for a FRAND 
Determination filed within sixty (60) days of the 
dismissal of a prior Request that included the same 
Standard, if the dismissal was on Respondent’s motion 
for lack of personal jurisdiction or improper venue, or 
(iii) is a Request for a FRAND Determination filed 
within sixty (60) days of the dismissal of a prior 
Request that included the same Standard, if the 
dismissal was without prejudice and both Requests 
were filed in the same judicial district (and division, if 
applicable). 

 
Y. “Reciprocity” as to an offer to license FRAND Patents 

for a particular Standard or Standards means 
“reciprocity” as defined in the FRAND Commitment 
or as defined by the SSO to which a FRAND 
Commitment covering the Standard has been made; or 
if not defined in the FRAND Commitment or by the 
relevant SSO, Reciprocity shall mean conditioning an 
offer to license FRAND Patents Essential to a 
Standard on receiving a cross-license to the licensee’s 
FRAND Patents Essential to the same Standard under 
terms and conditions consistent with the licensee’s 
FRAND Commitments covering such patents; 
provided that, if the relevant FRAND Commitment of 
either Respondents or a Potential Licensee commits to 
providing a royalty-free license based on reciprocity, 
such term shall be interpreted as conditioning the offer 
of a royalty-free license on receiving a royalty-free 
cross-license to FRAND Patents Essential to the same 
Standard. 

 
Z. “Request for a FRAND Determination” means a 

request filed in any United States District Court of 
competent jurisdiction that the court determine at least 
the royalty terms of a global license for use of 
Respondents’ FRAND Patents Essential to a Standard, 
to the extent the use of the relevant FRAND Patents is 
not covered by an existing license. 

 
AA. “Standard” means a standard published by an SSO, 

including mandatory and optional implementations 
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provided in such standard.  Standards include, but are 
not limited to, cellular wireless communication 
standards such as GSM, EDGE, UMTS and LTE 
(published by ETSI); the 802.11 WLAN standards 
(published by IEEE); and/or the H.264 video 
compression standards, CDMA2000, or EV-DO 
standards (published by ITU Telecommunications 
Standardization Sector). 

 
BB. “SSO” means a standard-setting organization, i.e., an 

organization that produces and/or maintains standards 
or specifications under a defined process.  SSOs 
include but are not limited to, the European 
Telecommunications Standards Institute (“ETSI”), the 
Institute of Electrical and Electronics Engineers 
(“IEEE”), and the International Telecommunication 
Union (“ITU”). 

 
CC. “Third Party” means an individual, corporation, 

partnership, joint venture, association, unincorporated 
organization, or other business entity, other than 
Respondents, and includes in each case the direct and 
indirect wholly-owned subsidiaries and majority-
owned and controlled subsidiaries and joint ventures of 
the first person or entity. 

 
DD. “WIPO” means the World Intellectual Property 

Organization Arbitration and Mediation Center, an 
international not-for-profit alternative dispute 
resolution provider based at 34 chemin des 
Colombettes, 1211 Geneva 20, Switzerland 
www.wipo.int/amc. 

 
II. 

 
IT IS FURTHER ORDERED that: 

 
A. Respondents shall not revoke or rescind any FRAND 

Commitment unless: 
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1. all Standards for which such FRAND Commitment 
was made have been finally rejected or withdrawn; 
or 

 
2. Respondents no longer have any interest in 

FRAND Patents covered by such FRAND 
Commitment and revoking or rescinding the 
FRAND Commitment will not interfere with 
Respondents’ obligations under Paragraph V.B. 
below by inter alia altering the FRAND 
Commitment for any FRAND Patent sold or 
transferred by Respondent to a Third Party; or 

 
3. all FRAND Patents covered by such FRAND 

Commitment have expired or been determined to 
be unenforceable by a Final Ruling of a Court; 

 
Provided that nothing in this Order shall (i) restrict 
Respondents’ exercise of an otherwise lawful right to 
suspend or terminate a license or covenant pursuant to 
its terms; (ii) require Respondents to give a FRAND 
Commitment with respect to any Standard or proposed 
Standard; or (iii) restrict Respondents’ right to 
withdraw or modify a FRAND Commitment if such 
withdrawal or modification is expressly permitted by 
the SSO to which the FRAND Commitment was made. 

 
B. Respondents shall cease and desist from directly or 

indirectly making any future claims for Covered 
Injunctive Relief based on alleged Infringement of a 
FRAND Patent except as permitted under this Order. 

 
C. Respondents shall not obtain or enforce Covered 

Injunctive Relief based on a claim of alleged 
Infringement of a FRAND Patent that is pending on 
the date this Order is issued, unless and until 
Respondents have made Qualified Offers to the 
Potential Licensee against whom the Covered 
Injunctive Relief is sought.  It shall be a violation of 
this Order if Covered Injunctive Relief based on a 
claim of alleged Infringement of a FRAND Patent is 
enforced before Respondents make the Qualified 
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Offers and the time periods specified in Paragraph 
IV.B. of this Order have lapsed. 

 
D. Respondents are prohibited from obtaining or 

enforcing Covered Injunctive Relief (i) during the 
pendency of a Request for a FRAND Determination 
that was filed before the date this Order was accepted 
for public comment, (ii) during the pendency of a 
Qualified Request for a FRAND Determination that 
complies with Paragraph IV.C. of this Order, or (iii) 
after a Potential Licensee accepts Respondents’ Offer 
to Arbitrate. 

 
E. Nothing in this Order shall prohibit Respondents from 

seeking Covered Injunctive Relief for alleged 
Infringement of a FRAND Patent against a Potential 
Licensee who: 

 
1. is outside the jurisdiction of the United States 

District Courts; a Potential Licensee shall be 
considered within the jurisdiction of the United 
States District Courts if the Potential Licensee 
itself or any parent or other entity with control over 
such Potential Licensee is within the jurisdiction of 
the United States District Courts;  

 
2. has stated in writing or in sworn testimony that it 

will not license the FRAND Patent on any terms; 
provided that for the purposes of this paragraph, 
challenging the validity, value, Infringement or 
Essentiality of an alleged infringing FRAND 
Patent does not constitute a statement that a 
Potential Licensee will not license such FRAND 
Patent; 

 
3. refuses to enter a License Agreement covering the 

FRAND Patent on terms that have been set in the 
Final Ruling of a Court or through Binding 
Arbitration; or 
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4. does not provide the written confirmation 
requested in a FRAND Terms Letter within thirty 
(30) days of when the FRAND Terms Letter was 
delivered to the Qualified Recipient(s) of the 
Potential Licensee; provided, however, that 
Respondents shall not assert in any Court that such 
written confirmation constitutes a specific 
agreement to license on any particular terms. 

 
III. 

 
IT IS FURTHER ORDERED that Respondents and the 

Potential Licensee may agree to enter into the procedure outlined 
in this Paragraph III, or any other mutually agreed to procedure 
that specifically references this Paragraph III, as the exclusive 
means for determining the terms of a License Agreement covering 
Respondents’ patents that are Essential to the Covered Standards, 
and if either party seeks Reciprocity, the Potential Licensee’s 
patents that are Essential to the Covered Standards to the extent 
not already licensed (hereinafter the “Relevant License 
Agreement”): 

 
A. Respondents and Potential Licensee agree to negotiate, 

for a period of at least six (6) months, to determine the 
terms of a Relevant License Agreement; 

 
B. At any time after six months, at the option of 

Respondents or within sixty (60) days of the request of 
Potential Licensee, Respondents shall send the 
Potential Licensee a proposed Relevant License 
Agreement, which if executed will form a binding 
license agreement; 

 
C. Within sixty (60) days after Respondents deliver the 

Relevant License Agreement to the Potential Licensee, 
the Potential Licensee shall either: 
 
1. execute the Relevant License Agreement, or 
 
2. designate all terms of the proposed  Relevant 

License Agreement that the Potential Licensee 
contends are inconsistent with Respondents’ 
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FRAND Commitments (“Contested Terms”), 
accept all other terms (“Accepted Terms”), for 
each Contested Term propose an alternative that 
the Potential Licensee contends is consistent with 
the FRAND Commitments of Respondents and, if 
applicable, of the Potential Licensee (“Relevant 
FRAND Commitments”), and elect to have the 
Contested Terms resolved through a Request for a 
FRAND Determination or Binding Arbitration, the 
purpose of which shall be to determine whether the 
Contested Terms are consistent with the Relevant 
FRAND Commitments and, to set the appropriate 
requirements for terms found inconsistent with the 
Relevant FRAND Commitments; 

 
D. It is intended that the Request for a FRAND 

Determination or Binding Arbitration shall establish 
the Contested Terms, and that these terms, together 
with the Accepted Terms, shall constitute a binding 
Relevant License Agreement, which if executed will 
form a binding license agreement.  Except to the extent 
inconsistent with the preceding sentence, nothing 
herein shall restrict the ability of any party from 
presenting evidence or making arguments in Binding 
Arbitration or in the Request for a FRAND 
Determination, including without limitation arguments 
by Respondents that the District Court hearing the 
Request for a FRAND Determination cannot or should 
not hear the action on jurisdictional or justiciability 
grounds or because an alternative forum would be 
more appropriate, or arguments regarding validity, 
Essentiality, Infringement or the value of the patents 
included in the Relevant License Agreement;   

 
E. If the Potential Licensee elects to resolve the 

Contested Terms through a Qualified Request for a 
FRAND Determination, and the United States District 
Court in which such Request was filed determines on 
its own motion or on Respondents’ motion that it 
cannot issue a ruling on the Contested Terms, then the 
Respondents and the Potential Licensee shall resolve 
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the Contested Terms through Binding Arbitration, 
which may be filed by either Respondents or Potential 
Licensee within sixty (60) days after the dismissal of 
the Qualified Request for a FRAND Determination. 

 
F. It shall be a violation of this Order for Respondents to 

file a claim seeking, or otherwise obtain or enforce, 
Covered Injunctive Relief in a manner that violates the 
terms of any agreement entered into with a Potential 
Licensee pursuant to this Paragraph III. 

 
IV. 

 
IT IS FURTHER ORDERED that in Respondents’ activities 

in or affecting commerce as “commerce” is defined in the Federal 
Trade Commission Act, in connection with the licensing of 
Respondents’ FRAND Patents, Respondents shall not file a claim 
seeking, or otherwise obtain or enforce, Covered Injunctive Relief 
based on the alleged Infringement of a FRAND Patent against any 
Potential Licensee who has not entered into an agreement 
pursuant to Paragraph III above: 

 
A. If filing a claim for, or otherwise obtaining or 

enforcing, the Covered Injunctive Relief violates the 
terms of any written agreement with the Potential 
Licensee.  

 
B. Until after Respondents have taken the following 

actions: 
 
1. At least six (6) months prior to pursuing Covered 

Injunctive Relief, Respondents shall deliver to the 
Qualified Recipient(s) of the Potential Licensee a 
copy of this Order and an Offer to License (to the 
extent not already licensed) the FRAND Patent and 
Respondents’ other FRAND Patents Essential to 
the same Standard or Standards (the “Covered 
Standards”).  Respondents may condition the Offer 
to License on Reciprocity, but may not require the 
Potential Licensee to license any Patent Claim not 
Essential to a Standard practiced by the Potential 
Licensee, or to license any other patents or 
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intellectual property (any offered terms and 
conditions that are for additional patents or 
intellectual property shall not be considered part of 
the Offer to License);  

 
2. At least sixty (60) days prior to pursuing Covered 

Injunctive Relief, Respondents shall deliver to the 
Qualified Recipient(s) of the Potential Licensee an 
Offer to Arbitrate the terms of a License 
Agreement to the Respondents’ FRAND Patents 
Essential to the Covered Standards, and, if seeking 
Reciprocity, to the Potential Licensee’s FRAND 
Patents Essential to the Covered Standards.  The 
Offer to Arbitrate shall include a binding and 
irrevocable undertaking that Respondents shall 
enter a License Agreement on terms and conditions 
established by the arbitrator and pay all applicable 
royalties established under the agreement as if they 
had been in effect as of the date Respondents file 
for arbitration.  Respondents may condition the 
Offer to Arbitrate on the Potential Licensee making 
the same binding and irrevocable undertaking.  
Respondents shall offer Binding Arbitration under 
the following terms and conditions, or on such 
other terms and conditions as may be mutually 
agreed to by the parties: 
 
a. When the Potential Licensee accepts 

Respondents’ Offer to Arbitrate, the Potential 
Licensee shall state whether it demands 
Reciprocity;  

 
b. Respondents shall file for arbitration and 

deliver to the Qualified Recipient(s) of the 
Potential Licensee a proposed License 
Agreement for the Respondents’ FRAND 
Patents Essential to the Covered Standards, 
and, if either party is seeking Reciprocity, to 
the Potential Licensee’s FRAND Patents 
essential to the Covered Standards, in each case 
to the extent not already licensed;  
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c. Within sixty (60) days of receiving the 

proposed License Agreement pursuant to 
Paragraph IV.B(2)(b), the Potential Licensee 
shall designate all terms of the License 
Agreement that it contends are inconsistent 
with Respondents’ FRAND Commitments, 
propose additional or alternative terms the 
Potential Licensee believes are necessary for 
the License Agreement to comply with the 
FRAND Commitments of Respondents, and if 
applicable the Potential Licensee’s FRAND 
Commitments, and agree to inclusion of all 
other terms in the final License Agreement; 

 
d. The arbitrator shall determine whether the 

terms contested by the Potential Licensee are 
consistent with the FRAND Commitments of 
Respondents, and if applicable, the Potential 
Licensee.  The arbitrator shall revise any terms 
that it finds are not consistent with the relevant 
FRAND Commitments;  

 
e. The arbitrator shall set the terms of the final 

License Agreement; and 
 
f. Within thirty (30) days after the arbitrator sets 

the terms of a final License Agreement, the 
parties shall enter into and execute a License 
Agreement; 

 
Provided that, if the procedures for Binding 
Arbitration as set forth in this Order conflict with 
the mandatory arbitration rules of an SSO to which 
both Respondent and a Potential Licensee are 
subject, then either Respondent or the Potential 
Licensee may require that the relevant provisions 
of the License Agreement be determined pursuant 
to the mandatory arbitration rules of such SSO. 

 
C. If the Potential Licensee has filed a Qualified Request 

for a FRAND Determination covering Respondents’ 
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FRAND Patents Essential to the Covered Standards no 
more than seven (7) months after Respondents 
delivered the Offer to License or three (3) months after 
Respondents delivered the Offer to Arbitrate, 
whichever is later, and such Action has not been 
dismissed upon a Final Ruling; provided that not less 
than thirty (30) days after the Potential Licensee files 
the Qualified Request for a FRAND Determination, 
Respondents may send a proposed License Agreement 
and a Confirmation Letter (attached as Exhibit A) to 
the Qualified Recipient(s) of the Potential Licensee.  If 
the Potential Licensee does not deliver written 
acceptance of the terms in the Confirmation Letter to 
the recipient designated by Respondents in the 
Confirmation Letter within sixty (60) days of receipt 
of the Confirmation Letter, Respondents shall be 
relieved of their obligations not to file a claim for, or 
seek or enforce, Covered Injunctive Relief.  

 
D. The Offer to License and an Offer to Arbitrate shall be 

irrevocable for the following periods: 
 
1. An Offer to License shall be irrevocable until the 

date of delivery of an Offer to Arbitrate. 
 
2. An Offer to Arbitrate shall be irrevocable until 

thirty (30) days after Respondents file an Action 
for Covered Injunctive Relief based on alleged 
infringement of one or more FRAND Patents 
included in the Offer to Arbitrate, provided 
however, that with respect to Actions containing 
requests for Covered Injunctive Relief that are 
pending on the date this Order is issued, the Offer 
to Arbitrate shall be irrevocable until two (2) 
months after Respondents deliver an Offer to 
Arbitrate or, if there is a pending Request for a 
FRAND Determination covering the same FRAND 
Patent that is the basis of the request for Covered 
Injunctive Relief, until there is a Final Ruling on 
the Request for a FRAND Determination. 
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E. Notwithstanding any other provision of this Order, 
nothing herein shall: 
 
1. prevent or restrict the Potential Licensee and 

Respondents from negotiating, arbitrating or 
entering into any License Agreement involving 
FRAND Patents on any terms or in any manner 
that is mutually agreed to by the Potential Licensee 
and Respondents; 

 
2. prevent or restrict Respondents from enforcing any 

License Agreement entered into prior to the 
effective date of this Order; 

 
3. as to a Potential Licensee, apply to Respondents’ 

FRAND Patents to the extent already licensed to 
such Potential Licensee; 

 
4. prevent or restrict Respondents from pursuing 

relief, claims or defenses other than Covered 
Injunctive Relief, including damages for 
infringement and potential enhancements for 
willful infringement; 

 
5. restrict any party from arguing in any Request for a 

FRAND Determination that the District Court 
cannot or should not hear this action on 
jurisdictional or justiciability grounds or that an 
alternative forum would be more appropriate; or 

 
6. restrict any party from making arguments in any 

Request for a FRAND Determination or in Binding 
Arbitration regarding the validity, Essentiality, 
Infringement or value of the patents at issue in 
such proceeding. 

 
F. Notwithstanding any other provision of the Order, 

Respondents shall be permitted to file a claim seeking, 
or otherwise obtain and enforce, Covered Injunctive 
Relief against a Potential Licensee, if the Potential 
Licensee is seeking or has sought on or after the date 
of this Order, Covered Injunctive Relief against a 
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product (including software), device or service that is 
made, marketed, distributed or sold by Respondents 
based on Infringement of the Potential Licensee’s 
FRAND Patent unless prior to seeking the Covered 
Injunctive Relief, the Potential Licensee does one of 
the following: 
 
1. makes Qualified Offers to the party whose 

infringement forms the basis for the claim of 
Covered Injunctive Relief (“the alleged infringer”) 
and the alleged infringer has refused both offers; or 

 
2. obtains a Final Ruling on a Request for a FRAND 

Determination to which the alleged infringer was a 
party that sets at least the royalty terms for a 
license to the Standard for which the allegedly 
infringed FRAND Patents are Essential. 

 
G. The fact that the final terms determined through 

Binding Arbitration or a Request for a FRAND 
Determination may differ from the terms Respondents 
proposed in an Offer to Arbitrate or an Offer to 
License shall not, by itself, constitute a violation of 
this Order. 

 
V. 

 
IT IS FURTHER ORDERED that: 

 
A. Respondents shall, within sixty (60) days of receiving 

a written request by a Potential Licensee for a license 
to Respondents’ FRAND Patents Essential to one or 
more Standards (“Requested License”), provide a 
written response and begin negotiation with such 
Potential Licensee for the Requested License.  
Respondents’ written response pursuant to this 
paragraph shall be in good faith compliance with their 
FRAND Commitments and all other provisions of this 
Order. 
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B. Respondents shall not sell or assign any FRAND 
Patent to any Third Party unless such Third Party 
agrees: (i) to become a successor to Respondents’ 
FRAND Commitments to the extent the FRAND 
Patent is subject to such FRAND Commitments, (ii) 
not to seek Covered Injunctive Relief on the basis of 
Infringement of the FRAND Patent except to the 
extent Respondents would be permitted to seek such 
Covered Injunctive Relief by the terms of this Order, 
and (iii) to condition further assignment of the 
FRAND Patent on the assignee agreeing to the terms 
of this subparagraph V.B.  

 
VI. 

 
IT IS FURTHER ORDERED that: 

 
A. Within thirty (30) days after this Order has been 

issued, Respondents shall submit to the Commission a 
verified written report setting forth in detail the 
manner and form in which it intends to comply, is 
complying, and has complied with this Order.  
Respondents shall include in its report, a full 
description of the efforts being made to comply with 
the relevant Paragraphs of this Order, including the 
status of each Action that contained a request for 
Covered Injunctive Relief as of the date Respondents 
signed the Agreement Containing Consent Order, a 
description of all pending requests for Covered 
Injunctive Relief and how such claims comply with the 
requirements of this Order, and a description of each 
sale or assignment of a FRAND Patent and an 
assurance that such sale or assignment complies with 
Paragraph V.B. of this Order. 

 
B. Beginning twelve (12) months after the date this Order 

has been issued, and annually thereafter on the 
anniversary of the date this Order becomes final, for 
the next nine (9) years, Respondents shall submit to 
the Commission a verified written report setting forth 
in detail the manner and form in which it intends to 
comply, is complying, and has complied with this 
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Order.  Respondents shall include in its report, among 
other things that are required from time to time, a 
description of all pending claims for Covered 
Injunctive Relief based on Infringement of a FRAND 
Patent and a statement of how such claims comply 
with the requirements of this Order, and a description 
of each sale or assignment of a FRAND Patents and an 
assurance that such sale or assignment complies with 
Paragraph V.B. of this Order. 

 
VII. 

 
IT IS FURTHER ORDERED that Respondents shall notify 

the Commission at least thirty (30) days prior to any proposed:  
 
A. Dissolution of either Respondent; 
 
B. Acquisition, merger or consolidation of Respondents; 

or 
 
C. any other change in the Respondents including, but not 

limited to the assignment and the creation or 
dissolution of other subsidiaries, if such change might 
affect compliance obligations arising out of this Order. 

 
VIII. 

 
IT IS FURTHER ORDERED that, for purposes of 

determining or securing compliance with this Order, and subject 
to any legally recognized privilege, and upon written request and 
upon five (5) days notice to Respondents, Respondents shall, 
without restraint or interference, permit any duly authorized 
representative(s) of the Commission: 
 

A. Access, during business office hours of Respondents 
and in the presence of counsel, to all facilities and 
access to inspect and copy all books, ledgers, accounts, 
correspondence, memoranda and all other records and 
documents in the possession or under the control of 
Respondents relating to compliance with this Order, 
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which copying services shall be provided by 
Respondents at its expense; and 

 
B. To interview officers, directors, or employees of 

Respondents, who may have counsel present, 
regarding such matters. 

 
IX. 

 
IT IS FURTHER ORDERED that this Order shall terminate 

on July 23, 2023. 
 
 By the Commission, Commissioner Ohlhausen dissenting and 
Commissioner Wright recused. 
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EXHIBIT A 
Confirmation Letter 

 
[DATE] 
[COUNSEL REPRESENTING POTENTIAL LICENSEE IN 
QUALIFIED REQUEST FOR A FRAND DETERMINATION] 
[POTENTIAL LICENSEE] 
 
Dear [COUNSEL], 
 
I am sending this letter on behalf of Google Inc. and its wholly-
owned subsidiary Motorola Mobility LLC.  This letter is required 
by the Federal Trade Commission’s Decision and Order in In the 
Matter of Motorola Mobility LLC and  Google Inc., Docket No. 
C-4410 (“the Order”), to which Google Inc. and Motorola 
Mobility agreed as a settlement with the FTC. Your court action 
[ACTION] is a Qualified Request for a FRAND Determination 
under the terms of the Order.  As required by the Order, attached 
is a copy of the Order.  All capitalized terms in this letter refer to 
terms defined in the Order.  Please read the Order carefully.  If 
anything in this letter conflicts with the terms in the Order, the 
terms in the Order apply. 
 
I am also sending a proposed License Agreement that Google is 
ready and willing to execute.  The proposed License Agreement 
grants a global license to all Google’s FRAND Patents that are 
Essential to the Standard(s) included in [ACTION], specifically 
[IDENTIFY STANDARDS] to the extent not already licensed.  
[If Google is seeking reciprocity, add “Google is seeking 
Reciprocity as permitted in Google’s relevant FRAND 
Commitments.  Therefore, the proposed License Agreement also 
includes a license to all [POTENTIAL LICENSEE’S] FRAND 
Patents that are Essential to the same Standard(s).”] 
 
Under the Order, Google generally cannot seek an injunction or 
exclusion order against [POTENTIAL LICENSEE] while the 
above action is ongoing.  However, Google can demand that, as a 
condition of not seeking an injunction or exclusion order, Google 
and the Potential Licensee make the following binding 
commitments that cannot be revoked: 
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1. Google and the Potential Licensee will abide by all 
licensing and royalty terms set by a Final Ruling in 
[ACTION]; 
 
2. Google and the Potential License will pay royalties set by 
a Final Ruling in [ACTION] as though the license for which 
the royalties are set was in place from the date the action was 
filed; and 
 
3. Within sixty (60) days of receiving or sending this letter, 
as applicable, Google and the Potential Licensee will identify 
in writing to the other party all terms in the attached proposed 
License Agreement that the sending party is willing to include 
in a final License Agreement that also includes the terms and 
royalties set by a Final Ruling in [ACTION]. 

 
Nothing in this letter restricts the ability of any party to present 
any evidence or make any legal arguments in [ACTION], or any 
other forum, including without limitation, arguments regarding 
validity, Essentiality, infringement or the value of any patents 
included in the proposed License Agreement or at issue in 
[ACTION], or any arguments that the court cannot or should not 
hear [ACTION] on jurisdictional or justiciability grounds or 
because an alternative forum would be more appropriate. 
 
Please Note:  IF YOU DO NOT SIGN THIS LETTER AND 
DELIVER IT TO [NAME, ADDRESS AND PHONE NUMBER 
OF GOOGLE’S DESIGNATED RECIPIENT] WITHIN 60 
DAYS FROM RECEIPT, I.E. BY ___________, GOOGLE MAY 
BE ABLE TO SEEK AN INJUNCTION OR EXCLUSION 
ORDER AGAINST YOU WITHOUT VIOLATING THE 
ORDER. 
 
Sincerely, 
 
[QUALIFIED REPRESENTATIVE] 
GOOGLE INC. 
 
COUNTER-SIGNATURE 
 
___________________________ 
[NAME] 
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[CHIEF EXECUTIVE OFFICER, GENERAL COUNSEL OR 
OUTSIDE COUNSEL] 
[POTENTIAL LICENSEE] 
 
WHEN SIGNED BY BOTH GOOGLE AND [POTENTIAL 
LICENSEE] THIS LETTER SHALL CONSTITUTE A 
BINDING AND IRREVOCABLE COMMITMENT BY BOTH 
PARTIES TO ABIDE BY THE TERMS OF THIS LETTER 
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EXHIBIT B 
FRAND Term Letter 

 
 [DATE] 
[QUALIFIED RECIPIENT(S) OF POTENTIAL LICENSEE] 
[POTENTIAL LICENSEE] 
 
Dear [COUNSEL], 
 
I am sending this letter on behalf of Google Inc. and its wholly-
owned subsidiary Motorola Mobility LLC (“Google”).  The 
Federal Trade Commission and Google reached a settlement that 
resulted in the Federal Trade Commission issuing an Order in In 
the Matter of Motorola Mobility LLC and Google Inc., Docket 
No. C-4410 (“the Order”). Attached is a copy of the Order.  All 
capitalized terms in this letter refer to terms defined in the Order.  
Please read the Order carefully.  If anything in this letter conflicts 
with the terms in the Order, the terms in the Order apply. 
 
Under the Order, Google generally cannot seek an injunction or 
exclusion order against you for using Google’s patented 
technology to comply with a Standard published by a standard-
setting organization such as ETSI, IEEE or ITU if Google has 
made a FRAND Commitment covering that technology and you 
are willing and able to pay Google fair and reasonable royalties.  
However, Google can demand that, as a condition of not seeking 
an injunction or exclusion order, Google and you agree to the 
following binding commitments that cannot be revoked: 
 
Google and the [POTENTIAL LICENSEE] agree to license each 
other’s patents that are Essential to complying with [STANDARD 
OR STANDARDS] that each uses on terms that are fair and 
reasonable and that comply with each party’s FRAND 
Commitments. 
 
Nothing in this letter restricts the ability of you or Google to 
present any evidence or make any legal arguments in any forum, 
including without limitation, arguments regarding validity, 
Essentiality, infringement or the value of any patents, or any 
arguments that any forum court cannot or should not hear a 
particular matter on jurisdictional or justiciability grounds or 
because an alternative forum would be more appropriate. 
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Please Note:  IF YOU DO NOT SIGN THIS LETTER AND 
DELIVER IT TO [NAME, ADDRESS AND PHONE NUMBER 
OF GOOGLE’S DESIGNATED RECIPIENT] WITHIN 30 
DAYS FROM RECEIPT, I.E. BY ___________, GOOGLE MAY 
BE ABLE TO SEEK AN INJUNCTION OR EXCLUSION 
ORDER AGAINST YOU WITHOUT VIOLATING THE FTC’s 
ORDER. 
 
Sincerely, 
 
[QUALIFIED REPRESENTATIVE] 
GOOGLE INC. 
 
 
COUNTER-SIGNATURE 
 
 
___________________________ 
[NAME] 
[CHIEF EXECUTIVE OFFICER, GENERAL COUNSEL OR 
OUTSIDE COUNSEL] 
[POTENTIAL LICENSEE] 
 
WHEN SIGNED BY BOTH GOOGLE AND [POTENTIAL 
LICENSEE] THIS LETTER SHALL CONSTITUTE A 
BINDING AND IRREVOCABLE COMMITMENT BY BOTH 
PARTIES TO ABIDE BY THE TERMS OF THIS LETTER 
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EXHIBIT C 
Section 15 (Definitions) 

ETSI Rules of Procedure, 30 November 2011 
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EXHIBIT D 
Form Offer to Arbitrate 

 
 [DATE] 
[QUALIFIED RECIPIENT(S)] 
[POTENTIAL LICENSEE] 
 
Dear [QUALIFIED RECIPIENT(S)]: 
 
I am sending this letter on behalf of Google Inc. and its wholly 
owned subsidiary Motorola Mobility LLC (“Google”).  The 
Federal Trade Commission and Google reached a settlement that 
resulted in the FTC issuing an Order In the Matter of Motorola 
Mobility LLC and Google Inc., Docket No. C-4410 (“the Order”).  
A copy of the Order is attached.  All capitalized terms in this 
letter that are not specifically defined herein refer to terms defined 
in the Order and have the definitions given therein.  Please read 
the Order carefully.  If anything in this letter conflicts with the 
terms in the Order, the terms in the Order apply. 
 
Google hereby offers to enter into Binding Arbitration with 
[POTENTIAL LICENSEE] (the “Company”) pursuant to the 
terms of the Order, before your choice of Qualified Arbitration 
Organization (or such other arbitrators or arbitration organizations 
as shall be separately agreed to in writing by Google and the 
Company).  If you accept this offer within the next sixty (60) 
days, under the Order Google cannot seek an injunction or 
exclusion order against you based on infringement of the patents 
included in the Binding Arbitration.  (You may still be able to 
accept this offer after that because it will remain open for a further 
period of time as set forth below.) 
 
[IF SEEKING RECIPROCITY: The purpose of the Binding 
Arbitration would be to establish a License Agreement between 
Google and the Company cross-licensing our respective Patents 
that are Essential to the following Standards:] 
 
[IF NOT SEEKING RECIPROCITY: The purpose of the Binding 
Arbitration would be to establish a License Agreement between 
Google and the Company granting the Company a license under 
Google’s Patents (or, at the Company’s option, a License 
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Agreement cross-licensing our respective Patents) that are 
Essential to the following Standards:] 
 
[LIST STANDARDS HERE] 
(the “Covered Standards”). 
 
Notwithstanding their Essentiality to the Covered Standards, the 
License Agreement shall exclude any Patents that were licensed 
by Google to the Company, or by the Company to Google, under 
a separate license agreement that was effective as of the date of 
this Offer, in each case to the extent already licensed under such 
prior agreement.  
 
[IF SEEKING RECIPROCITY: Google is interested in obtaining 
a cross-license to all of the Company’s Patents that are Essential 
to the Covered Standards, but Google’s participation in the 
Binding Arbitration is conditioned only on “Reciprocity” for each 
of the Covered Standards, as that term is defined in the Order.  If 
the Company does not want to include Essential Patents that are 
not included within the scope of Reciprocity as defined in the 
Order within the arbitrated License Agreement, it need not do so 
and may still accept this Offer.] 
 
Google’s willingness to enter into such a License Agreement is 
further expressly conditioned upon: (i) the permitted field of use 
for the patents licensed under the License Agreement being 
limited to, unless Google and the Company separately agree 
otherwise in writing, uses covered by Google’s and the 
Company’s respective FRAND Commitments; and (ii) the right of 
the selected arbitrator(s) to require reasonable security, including 
an ongoing escrow of funds, from either party if the arbitrator 
determines such security to be necessary to ensure that such party 
will fulfill the financial terms of the arbitrated License Agreement 
(such escrow to be implemented in a manner consistent with the 
terms of the Order). 
 
The Binding Arbitration would be conducted according to the 
process set forth in the Order, as modified by subsequent 
agreement between Google and the Company. 
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[IF GOOGLE AND THE COMPANY ARE MEMBERS OF SSO 
WITH MANDATORY ARBITRATION PROVISIONS, 
INCLUDE LANGUAGE REFERRING TO OPTION TO USE 
THOSE PROVISIONS HERE.] 
 
To summarize—but without any intention to alter or supersede the 
terms of the Order, which continue to govern—the basic process 
would be: 
 

1. Within sixty (60) days of accepting this Offer of Binding 
Arbitration, the Company would select one of the Qualified 
Arbitration Organizations (“QAO”s) named in the Order to 
conduct the binding arbitration (unless Google and the 
Company have earlier agreed to conduct the Binding 
Arbitration in a different arbitral forum) (the 
“Administrator”).  If the Company does not select a QAO by 
that deadline, Google will be entitled to select one of the 
QAOs to serve as Administrator. 
 
2. Within thirty (30) days of the selection of the QAO, 
Google and the Company would mutually agree on the 
number and manner of selection of the arbitrators and the 
language and location of the arbitration.  If we cannot reach 
agreement on one or more of those items, they will be 
determined according to default rules set forth in the Order. 
 
3. Within a reasonable time after an Administrator is 
selected, we will initiate an arbitration proceeding before the 
selected Administrator.  At that time, we will also provide the 
Company with a proposed License Agreement that will serve 
as the basis for the Arbitration. 
 
4. The Company will have sixty (60) days from receipt of the 
proposed License Agreement to (i) designate all terms of the 
proposed License Agreement that it contends are inconsistent 
with Google’s FRAND Commitments, (ii) propose additional 
or alternative terms that the Company believes are necessary 
for the proposed License Agreement to comply with Google’s 
and the Company’s respective FRAND Commitments, and 
(iii) agree to the inclusion of all other terms of the proposed 
Agreement in the License Agreement. 
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5. After receiving evidence and argument from Google and 
the Company in accordance with the relevant rules and any 
relevant agreement between Google and the Company, the 
arbitrators will determine whether the terms contested by the 
Company are consistent with Google’s FRAND Commitments 
and, if applicable, the Company’s FRAND Commitments, and 
revise any terms that they find to be inconsistent.  This does 
not restrict either party from making arguments in Binding 
Arbitration regarding the validity, Essentiality, Infringement 
or value of the patents at issue in such proceeding, or the 
ability of the arbitrator to consider these arguments, or to 
follow existing legal standards and burdens of proof. 
 
6. The revised terms, together with those terms that the 
arbitrators found to be consistent with the parties’ respective 
FRAND Commitments, those terms that the Company did not 
challenge (and thereby agreed to), and any additional terms 
agreed to by Google and the Company will become the Final 
License Agreement, which both Google and the Company will 
execute within thirty (30) days of receipt from the arbitrators. 

 
This Offer of Binding Arbitration will remain open until it is 
withdrawn by Google in writing by written notice to the 
Company. 
 
[For pending cases: Pursuant to section IV.D.2 of the Order, 
Google will not withdraw or terminate this Offer until two months 
after the date of this Offer or until there is a Final Ruling on any 
Request for a FRAND Determination brought by the Company 
that is pending as of the date the FTC Order issues and that relates 
to the Covered Standards.] 
 
[For future cases:  Pursuant to the Order, Google will not 
withdraw or terminate this Offer sooner than thirty (30) days after 
Google seeks Covered Injunctive Relief against the Company 
based on the alleged infringement of patents covered by the Offer, 
provided that Google may withdraw this Offer upon the expiration 
or termination of the Order.] 
 
If you wish to accept this Offer of Binding Arbitration, please 
execute the signature block below and return it to: 
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Google Inc. 
1600 Amphitheatre Parkway 
Mountain View, CA 94043 
Attention: General Counsel 

 
Acceptance of this Offer will establish a binding arbitration 
agreement between Google and the Company, and a binding and 
irrevocable undertaking that Google and the Company will (i) 
enter into a License Agreement on terms and conditions 
established by the Arbitrators as described herein; and (ii) pay to 
the other party all royalties established under the License 
Agreement as if the License Agreement had been effective as of 
the date Google files for arbitration.  The agreement and the 
undertaking shall be enforceable by either party to the greatest 
extent permitted by law. 
 
Sincerely, 
 
[SIGNATORY] 
[TITLE] 
on behalf of Google Inc. and Motorola Mobility LLC 
 
On behalf of the Company named above (including its direct and 
indirect wholly-owned subsidiaries and majority-owned and 
controlled subsidiaries and joint ventures), I hereby accept 
Google’s Offer of Binding Arbitration under the terms set forth 
above and in the FTC Order, receipt of a copy of which is hereby 
acknowledged. 
 
Name: _____________________________ 
Title: _____________________________ 
Date:  _____________________________ 
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ANALYSIS OF CONSENT ORDER 
TO AID PUBLIC COMMENT 

 
The Federal Trade Commission (“Commission”) has accepted, 

subject to final approval, an Agreement Containing Consent Order 
(“Agreement”) with Motorola Mobility LLC (formerly Motorola 
Mobility, Inc. (“Motorola”), a wholly-owned subsidiary of 
Respondent Google Inc.), and Google Inc. (“Google”), which is 
designed to settle allegations that Motorola and Google violated 
Section 5 of the Federal Trade Commission Act, 15 U.S.C. § 45, 
by engaging in unfair methods of competition and unfair acts or 
practices relating to the licensing of standard essential patents 
(“SEPs”) for cellular, video codec, and wireless LAN standards.  
The Complaint alleges that, after committing to license the SEPs 
on fair, reasonable, and non-discriminatory (“FRAND”) terms 
Motorola sought injunctions and exclusion orders against willing 
licensees, undermining the procompetitive standard-setting 
process.  After purchasing Motorola for $12.5 billion in June 
2012, Google continued Motorola’s anticompetitive behavior.   

 
The Proposed Consent Order has been placed on the public 

record for thirty (30) days for comments by interested persons.  
Comments received during this period will become part of the 
public record.  After thirty (30) days, the Commission will again 
review the Agreement and the comments received and will decide 
whether it should withdraw from the Agreement or make final the 
Agreement’s Proposed Consent Order. 

 
The purpose of this analysis is to facilitate comments on the 

Proposed Consent Order.  This analysis does not constitute an 
official interpretation of the Proposed Consent Order, and does 
not modify its terms in any way. The Agreement has been entered 
into for settlement purposes only and does not constitute an 
admission by Motorola or Google that the law has been violated 
as alleged or that the facts alleged, other than jurisdictional facts, 
are true. 

 
Background 

 
American consumers rely on standardized technology for the 

interoperability of consumer electronics and other products.  
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Manufacturers of these products participate in standard-setting 
organizations (“SSOs”) such as the European 
Telecommunications Standards Institute (“ETSI”), the Institute of 
Electrical and Electronics Engineers (“IEEE”), and the 
International Telecommunication Union (“ITU”) that agree upon 
and develop standards based on shared technologies that 
incorporate patents.  SSOs and the standards they promulgate 
have procompetitive benefits; they encourage common 
technological platforms that many different manufacturers 
ultimately incorporate into their respective products.1  Standards 
foster competition among these manufacturers’ products and 
facilitate the entry of related products.  Overall, standards benefit 
the market by encouraging compatibility among all products, 
promoting interoperability of competing devices, and lowering the 
costs of products for consumers.   

 
Many SSOs require that a firm make a licensing commitment, 

such as a FRAND commitment, in order for its patented 
technology to be included in a standard.  SSOs have this policy 
because the incorporation of patented technology into a standard 
induces market reliance on that patent and increases its value.  
After manufacturers implement a standard, they can become 
“locked-in” to the standard and face substantial switching costs if 
they must abandon initial designs and substitute different 
technologies.  This allows SEP holders to demand terms that 
reflect not only “the value conferred by the patent itself,” but also 
“the additional value—the hold-up value—conferred by the 
patent’s being designated as standard-essential.”2  The FRAND 
commitment is a promise intended to mitigate the potential for 
patent hold-up.3  In other words, it restrains the exercise of market 
                                                 
 1 As the Supreme Court has recognized, when properly formulated 
standards “can have significant procompetitive advantages.”  Allied Tube & 
Conduit Corp. v. Indian Head, Inc., 486 U.S. 492, 501 (1988). 
 
 2 Apple, Inc. v. Motorola, Inc., 869 F. Supp. 2d 901, 913 (N.D. Ill. 2012) 
(Posner, J., sitting by designation). 
 
 3 As the Commission explained in its unanimous filing before the United 
States International Trade Commission (“ITC”), incorporating patented 
technologies into standards without safeguards risks distorting competition 
because it enables SEP owners to negotiate high royalty rates and other 
favorable terms, after a standard is adopted, that they could not credibly 
demand beforehand.  The exercise of this leverage is known as patent hold-up.  
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power gained by a firm when its patent is included in a standard 
and the standard is widely adopted in the market.4  

 
Despite the significant procompetitive benefits of standard 

setting, particularly the interoperability of technology that arises 
from efficient and effective standards, standard setting is a 
collaborative process among competitors that often displaces free 
market competition in technology platforms.  FRAND 
commitments by SSO members are critical to offsetting the 
potential anticompetitive effects of such agreements while 
preserving the procompetitive aspects of standard setting.    

 
Seeking and threatening injunctions against willing licensees 

of FRAND-encumbered SEPs undermines the integrity and 
efficiency of the standard-setting process and decreases the 
incentives to participate in the process and implement published 
standards.  Such conduct reduces the value of standard setting, as 
firms will be less likely to rely on the standard-setting process.  
Implementers wary of the risk of patent hold-up may diminish or 
abandon entirely their participation in the standard-setting process 
and their reliance on standards.  If firms forego participation in 
the standard-setting process, consumers will no longer enjoy the 
benefits of interoperability that arise from standard setting, 
manufacturers have less incentive to innovate and differentiate 
product offerings, and new manufacturers will be deterred from 
entering the market.   

 

                                                                                                            
See Third Party United States Federal Trade Commission’s Statement on the 
Public Interest filed on June 6, 2012 in In re Certain Wireless Communication 
Devices, Portable Music & Data Processing Devices, Computers and 
Components Thereof, Inv. No. 337-TA-745, available at www.ftc.gov/os/2012/ 
06/1206ftcwirelesscom.pdf ; In re Certain Gaming and Entertainment\ 
Consoles, Related Software, and Components Thereof, Inv. No. 337-TA-752, 
available at http://www.ftc.gov/os/2012/06/1206ftcgamingconsole.pdf. 
 
 4 As the Ninth Circuit recently stated, a FRAND commitment is “a 
guarantee that the patent-holder will not take steps to keep would-be users from 
using the patented material, such as seeking an injunction, but will instead 
proffer licenses consistent with the commitment made.” Microsoft Corp. v. 
Motorola, Inc., 696 F.3d 872, 884 (9th Cir. 2012) (citing Apple, 869 F. Supp. 
2d at 914). 
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The Proposed Complaint 
 
Motorola sought to exploit the market power that it acquired 

through the standard-setting process by breaching its promises to 
license its SEPs on FRAND terms.  ETSI, ITU, and IEEE require 
that firms disclose whether they will commit to license their SEPs 
on FRAND terms in order for the SSO to decide if the patents 
should be included in the relevant cellular, video codec, or 
wireless LAN standards.  Motorola promised to license its patents 
essential to these standards on FRAND terms, inducing ETSI, 
ITU, and IEEE to include its patents in cellular, video codec, and 
wireless LAN standards.  These commitments created express and 
implied contracts with the SSOs and their members.  In acquiring 
Motorola and its patent portfolio, Google affirmatively declared 
that it would honor Motorola’s FRAND commitments.5  

 
Relying on Motorola’s promise to license its SEPs on FRAND 

terms, electronic device manufacturers implemented the relevant 
standards and were locked-in to using Motorola’s patents.  
Motorola then violated the FRAND commitments made to ETSI, 
ITU, and IEEE by seeking, or threatening, to enjoin certain 
competitors from marketing and selling products compliant with 
the relevant standards, like the iPhone and the Xbox, from the 
market unless the competitor paid higher royalty rates or made 
other concessions.  At all times relevant to the allegations in the 
Proposed Complaint, these competitors – Microsoft and Apple – 
were willing to license Motorola’s SEPs on FRAND terms.   

 
Specifically, Motorola threatened exclusion orders and 

injunctions in various forums against these willing licensees.  
Motorola filed patent infringement claims at the ITC where the 
only remedy for patent infringement is an exclusion order.  
Because of the ITC’s remedial structure, filing for an exclusion 
order before the ITC on a FRAND-encumbered SEP significantly 
raises the risk of patent hold-up in concurrent licensing 
                                                 

5 See Letter from Allen Lo, Deputy General Counsel, Google, to Luis 
Jorge Romero Saro, Director-General, ETSI (Feb. 8, 2012); Letter from Allen 
Lo, Deputy General Counsel, Google, to Gordon Day, President, IEEE (Feb. 8, 
2012) available at http://static.googleusercontent.com/external_content/ 
untrusted_dlcp/www.google.com/en/us/press/motorola/pdf/sso-letter.pdf; 
Letter from Allen Lo, Deputy General Counsel, Google, to Hamadoun Toure, 
Secretary-General, ITU (Feb. 8, 2012). 
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negotiations because an exclusion order may be entered by the 
ITC before a FRAND rate is reached.  Motorola also filed for 
injunctive relief in various federal district courts, which also 
raises the risk of patent hold-up.  

 
Had Google been successful in obtaining either an injunction 

or exclusion order against its competitors’ products, it could have 
imposed a wide variety of costs to consumers and competition.  
These products could have been kept off the market entirely, 
diminishing competition and denying consumers access to 
products they wish to purchase, such as the iPhone and Xbox.  
Alternatively, Google’s conduct might have increased prices 
because manufacturers, when faced with the threat of an 
injunction, are likely to surrender to higher royalty rates for SEPs.  
Other manufacturers, deterred by increased licensing fees, might 
exit the market altogether, or limit their product lines.  In the end, 
prices would likely rise both because of higher royalties and 
because of less product-market competition.  Ultimately, end 
consumers may bear some share of these higher costs, either in 
the form of higher prices or lower quality products.   

 
Consumers would also suffer to the extent that Google’s 

conduct impaired the efficacy of the standard-setting process or 
diminished the willingness of firms to participate in standard- 
setting processes.  Relatedly, such FRAND violations may 
diminish the interest of SSOs in using new patented technologies 
– a step that could reduce the technical merit of those standards as 
well as their ultimate value to consumers.  This could result in 
increased costs or inferior standards.  Innovation by implementers 
would suffer and consumers would lose the benefits of lower 
costs, interoperability, and rapid technological development that 
efficient standard-setting enables.   

 
The Proposed Complaint alleges that Motorola and Google’s 

conduct violates Section 5 of the FTC Act, both as an unfair 
method of competition and an unfair act or practice.  

 
Unfair Method of Competition 

 
Google and Motorola’s conduct constitute an unfair method of 

competition and harms competition by threatening to undermine 
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the integrity and efficiency of the standard-setting process.  
FRAND commitments help ensure the efficacy of the standard-
setting process and that the outcome of that process is 
procompetitive.  Conversely, that process is undermined when 
those promises are reneged.  Motorola’s conduct threatens to 
increase prices and reduce the quality of products on the market 
and to deter firms from entering the market.  Moreover, 
Motorola’s conduct threatens to deny consumers the many 
procompetitive benefits that standard setting makes possible.  
Motorola’s conduct may deter manufacturers from participating in 
the standard setting process and relying on standards, and SSOs 
from adopting standards that incorporate patented technologies.     

 
Consistent with these principles, courts have found that patent 

holders may injure competition by breaching FRAND 
commitments they made to induce SSOs to standardize their 
patented technologies.6  Each of these cases, brought under 
Section 2 of the Sherman Act, involved allegations of bad faith or 
deceptive conduct by the patent holder before the standard was 
adopted.  However, under its stand-alone Section 5 authority, the 
Commission can reach opportunistic conduct that takes place after 
a standard is adopted that tends to harm consumers and undermine 
the standard-setting process.”7  For example, in Negotiated Data 
Solutions, LLC (“N-Data”),8 the Commission condemned similar 
conduct as “inherently ‘coercive’ and ‘oppressive.’”9  The 
respondent, N-Data, acquired SEPs from a patent holder that had 

                                                 
6 See Broadcom Corp. v. Qualcomm, Inc., 501 F.3d 297, 313-15 (3d Cir. 

2007); In re Rambus, Inc., No. 9302, 2006 WL 2330117 (F.T.C. Aug. 2, 2006), 
available at http://www.ftc.gov/os/adjpro/d9302/060802commissionopinion. 
pdf, rev’d on other grounds Rambus v. F.T.C., 522 F.3d 456 (D.C. Cir. 2008); 
Research in Motion, Ltd. v. Motorola, Inc., 644 F. Supp. 2d 788, 796-97 (N.D. 
Tex. 2008); Apple Inc. v. Samsung Elecs. Co., No. 11-CV-01846, 2012 U.S. 
Dist. LEXIS 67102, at *27-28 (N.D. Cal. May 14, 2012).    
 

7 The Commission’s investigation did not give it reason to believe that 
Motorola acted with bad faith or an intent to deceive at the time it first made 
these FRAND commitments to IEEE, ETSI, and ITU. 
 

8 In re Negotiated Data Solutions LLC (N-Data), File No. 051-0094, 2008 
WL 258308 (FTC Jan. 22, 2008).  
 

9 N-Data, 2008 WL 258308, at *37 (analysis to aid public comment). 
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committed to license them to any requesting party for a one-time 
flat fee of $1,000.  After it acquired these SEPs, N-Data reneged 
on this licensing commitment.  “Instead, N-Data threatened to 
initiate, and in some cases prosecuted, legal actions against 
companies refusing to pay its royalty demands, which [were] far 
in excess of [the $1,000 one-time flat fee].”10  The Commission 
found that N-Data’s “efforts to exploit the power it enjoy[ed] over 
those practicing the [relevant] standard and lacking any practical 
alternatives” were inherently “coercive” and “oppressive” as these 
firms were, “as a practical matter, locked into [the] standard.”11  
As here, the Commission found that N-Data’s opportunistic 
breach of its licensing commitment had the tendency of leading to 
higher prices for consumers and undermining the standard-setting 
process.   
 

Google and MMI’s opportunistic violations of their FRAND 
commitments have the potential to harm consumers by excluding 
products from the market as a result of an injunction or by leading 
to higher prices because manufacturers are forced, by the threat of 
                                                 

10 Id. at *34–36. 
 

11 Id. at *37.  Both Section 5 and common law precedents support the 
conclusion that parties engage in coercive and oppressive conduct when they 
breach commitments after those commitments have induced others to make 
relationship-specific investments and forego otherwise available alternatives.  
In Holland Furnace Co. v. FTC, 295 F.2d 302 (7th Cir. 1961), the Commission 
found a Section 5 violation when furnace salesmen dismantled furnaces for 
cleaning and inspection and refused to reassemble them until customers agreed 
to buy additional parts or services.  Id. at 305.  In Alaska Packers’ Ass’n v. 
Domenico, 117 F. 99 (9th Cir. 1902), the Ninth Circuit likewise found that 
seamen acted coercively by threatening to strike unless the owners of a fishing 
vessel agreed to pay them wages higher than those they had negotiated before 
the vessel set sail.  Id. at 102–03.  In each case, the victims could have turned to 
alternatives ex ante (before their furnaces had been dismantled or their vessel 
had set sail for remote waters), but were “locked in,” and therefore vulnerable 
to exploitation, ex post.  Id. at 102 (explaining that, “at a time when it was 
impossible for the [vessel owners] to secure other men in their places,” the 
seamen “refused to continue the services they were under contract to perform 
unless the [owners] would consent to pay them more money”); Neil W. Averitt, 
The Meaning of “Unfair Acts or Practices” in Section 5 of the Federal Trade 
Commission Act, 70 Geo. L.J. 225, 253 (1981) (observing that the consumers in 
Holland Furnace, because they “could not escape the need to restore their units 
to service, . . . willingly or not, . . . often had to purchase replacements from the 
respondent”). 
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an injunction, to pay higher royalty rates.  As explained in N-
Data, courts have traditionally viewed opportunistic breaches as 
conduct devoid of countervailing benefits.12  As Judge Posner has 
explained, when a promisor breaches opportunistically, “we might 
as well throw the book at the promisor. . . . Such conduct has no 
economic justification and ought simply to be deterred.”13  As in 
N-Data, “the context here is in standard-setting,” and “[a] mere 
departure from a previous licensing commitment is unlikely to 
constitute an unfair method of competition under Section 5.”14  

 
Unfair Act or Practice 

 
Google and Motorola’s violations of their FRAND 

commitments also constitute unfair acts or practices under Section 
5 because they are “likely to cause substantial injury to consumers 
which is not reasonably avoidable by consumers themselves and 
not outweighed by countervailing benefits to consumers or to 
competition.” 15  If these practices continue, consumers will likely 
pay higher prices because many consumer electronics 
manufacturers will pass on some portion of unreasonable or 
discriminatory royalties they agree to pay to avoid an injunction 
or exclusion order.  Consumers will not be able to avoid this 
injury, due to the industry-wide lock-in induced by Motorola’s 
FRAND commitments.  Moreover, this practice has no apparent 
“countervailing benefits,” either to those upon whom demands 
have been made, or to ultimate consumers, or to competition.16 

   

                                                 
12 N-Data, 2008 WL 258308, at *38 (Analysis to Aid Public Comment). 

 
13 Richard A. Posner, Economic Analysis of Law 130 (5th ed. 1998). 

 
14 N-Data, 2008 WL 258308, at *37 (Analysis to Aid Public Comment). 
 
15 15 U.S.C. § 45(n) (1992).  Section 45(n) codified limiting principles set 

forth in the 1980 FTC Policy Statement on Unfairness.  See Letter from Federal 
Trade Commission to Senators Ford and Danforth (Dec. 17, 1980), reprinted in 
H.R. Rep. No. 156, Pt. 1, 98th Cong., 1st Sess. 33-40 (1983), available at 
http://www.ftc.gov/bcp/policystmt/ad-unfair.htm, appended to the 
Commission's decision in International Harvester, 104 F.T.C. at 949, 1061 
(1984). 
 

16 N-Data, 2008 WL 258308, at *38 (Analysis to Aid Public Comment). 

http://www.ftc.gov/bcp/policystmt/ad-unfair.htm
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The Proposed Consent 
 
The Proposed Consent Order is tailored to prevent Google – 

through its wholly owned subsidiary, Motorola – from using 
injunctions or threats of injunctions against current or future 
potential licensees who are willing to accept a license on FRAND 
terms.  Under this Order, before seeking an injunction on 
FRAND-encumbered SEPs, Google must:  (1) provide a potential 
licensee with a written offer containing all of the material license 
terms necessary to license its SEPs, and (2) provide a potential 
licensee with an offer of binding arbitration to determine the 
terms of a license that are not agreed upon.  Furthermore, if a 
potential licensee seeks judicial relief for a FRAND 
determination, Google must not seek an injunction during the 
pendency of the proceeding, including appeals.  Nothing in the 
Order limits Google or a potential licensee from challenging the 
validity, essentiality, claim of infringement or value of the patents 
at issue, and either party may object to a court action on 
jurisdictional or justiciability grounds, or on the ground that an 
alternative forum would be more appropriate.  The Proposed 
Consent Order also does not prevent Google from pursuing legal 
claims regarding its FRAND-encumbered SEPs other than a claim 
for injunctive relief, such as an action seeking damages for patent 
infringement.  The Order does not define FRAND but requires 
Google to offer, and follow, specific procedures that will lead to 
that determination. 

 
The Proposed Consent Order prohibits Google from revoking 

or rescinding any FRAND commitment that it has made or 
assumed unless the relevant standard no longer exists, Google no 
longer owns the SEPs encumbered by the FRAND commitment, 
or such SEPs are no longer enforceable.  Motorola made FRAND 
commitments on the understanding that they were irrevocable, 
and Google, in acquiring Motorola’s FRAND-encumbered SEPs, 
must continue to honor those agreements.  

 
The Proposed Consent Order further prohibits Google and 

Motorola from continuing or enforcing existing claims for 
injunctive relief based on FRAND-encumbered SEPs.  Google 
and Motorola are similarly prohibited from bringing future claims 
for injunctive relief based on FRAND-encumbered SEPs.  For 
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both current and future claims for injunctive relief, Google and 
Motorola must follow specific negotiation procedures, described 
below, that are intended to protect the interests of potential willing 
licensees while allowing Google and Motorola to seek injunctions 
only after the licensee refuses to engage in the negotiation 
process. However, if a potential licensee indisputably 
demonstrates that it is not willing to pay Google a reasonable fee 
for use of Google’s FRAND-encumbered SEPs, Google is 
permitted by this Order to seek injunctive relief.  

 
Outside the processes outlined in the Order, Google is 

permitted to seek injunctive relief only in the following four 
narrowly-defined circumstances:  (1) the potential licensee is not 
subject to United States jurisdiction; (2) the potential licensee has 
stated in writing or in sworn testimony that it will not accept a 
license for Google’s FRAND-encumbered SEPs on any terms; (3) 
the potential licensee refuses to enter a license agreement for 
Google’s FRAND-encumbered SEPs on terms set for the parties 
by a court or through binding arbitration; or (4) the potential 
licensee fails to assure Google that it is willing to accept a license 
on FRAND terms.  The Proposed Consent Order provides Google 
with a form letter, attached to the Proposed Consent Order as 
Exhibit B, for requesting a potential licensee to affirm that it is 
willing to pay a FRAND rate for Google’s FRAND-encumbered 
SEPs, and Google must provide a copy of the Proposed Consent 
Order along with the form letter.  Google may not, however, seek 
an injunction simply because the potential licensee challenges the 
validity, value, infringement or essentiality of Google’s FRAND-
encumbered patents.   

 
The Proposed Consent Order provides potential licensees with 

two avenues for resolving licensing disputes that involve 
Google’s FRAND-encumbered SEPs.  The first is a framework 
for resolution that a potential licensee may voluntarily elect.  
Under this path, Google and the potential licensee agree to 
negotiate the terms of the license for at least six (6) months 
(unless a license agreement is reached sooner); after the 
negotiation period concludes, Google may offer a license 
agreement, or, if the potential licensee requests a license after this 
negotiation period, Google must provide a proposed license 
within two months of the request.  Google’s proposed license 
agreement must be a binding, written offer that contains all 
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material terms and limitations.  Under this procedure, the potential 
licensee either accepts the proposed license or informs Google of 
the terms that it accept and the terms that it believes are 
inconsistent with Google’s FRAND commitments; for each term 
that it disagrees with, the potential licensee must provide an 
alternative term that it believes is consistent with Google’s 
FRAND commitment.  The potential licensee may then go to 
court for a FRAND determination or propose binding arbitration 
to resolve the disputed provisions of Google’s proposed license 
agreement.  If a court decides that it cannot resolve the disputed 
terms, the parties are to go to binding arbitration to finalize the 
terms of the license agreement. 

 
In the event that the potential licensee does not choose to 

pursue the path set forth above for resolving the licensing dispute, 
Google is nevertheless prohibited from seeking injunctive relief 
unless it takes the following steps.  At least six months before 
seeking an injunction, Google must provide the potential licensee 
with the Proposed Consent Order and an offer to license Google’s 
FRAND-encumbered patents containing all material terms; 
Google’s offer may require that the potential licensee in turn offer 
Google a license for the potential licensee’s FRAND-encumbered 
SEPs within the same standard.  If no agreement is reached, at 
least sixty days before initiating a claim for injunctive relief, 
Google must offer the potential licensee the option to enter 
binding arbitration to determine the terms of a license agreement 
between the parties.  The Proposed Consent Order describes the 
terms and conditions that Google must follow should the potential 
licensee accept the offer for binding arbitration, although the 
parties are free to agree to their own terms.  Google’s license 
offers will be irrevocable until it makes the offer to arbitrate, and 
Google’s offers to arbitrate will be irrevocable until thirty (30) 
days after Google files for injunctive relief. 

 
Under these provisions, if the potential licensee seeks a 

court’s determination of a FRAND-license-rate between the 
parties instead of accepting Google’s offer to arbitrate, Google 
may not file for injunctive relief as long as the potential licensee 
goes to court within seven (7) months of Google providing a 
license offer, or within three months of Google’s offer to arbitrate.  
But the potential licensee must, in connection with its court 
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action, provide Google with assurances that it will abide by the 
license terms set by the court and pay royalties based on a final 
court determination or Google will be free to seek injunctive 
relief.  The Proposed Consent Order provides Google with a form 
letter, attached as Exhibit A, for requesting that the potential 
licensee agree to be bound by the court’s FRAND determination.   

 
Under the terms of the Proposed Consent Order, Google 

retains the option to file for injunctive relief against a potential 
licensee that itself files a claim for injunctive relief against 
Google based on the potential licensee’s FRAND-encumbered 
SEPs, unless that potential licensee has followed the procedures 
similar to those set out by the Proposed Consent Order for 
Google.   

 
Finally, the Proposed Consent Order prohibits Google from 

selling or assigning its FRAND-encumbered SEPs to third parties 
unless those parties agree to assume Google’s FRAND 
commitments, abide by the terms of the Proposed Consent Order, 
and condition any further sale or assignment of Google’s 
FRAND-encumbered SEPs on the same.   

 
In sum, the Proposed Consent Order improves upon the 

commitments made by Google in February 2012 to ETSI, IEEE, 
and ITU to honor Motorola’s prior FRAND assurances and limit 
its pursuit of injunctive relief in connection with Motorola’s SEPs 
by providing clear mechanisms for Google to do so.  The Order 
also clarifies and defines Google’s FRAND commitments by 
prohibiting Google from seeking injunctive relief against 
implementers who are willing to license Google’s SEPs.  The 
Proposed Consent Order also contains standard reporting, 
notification, and access provisions designed to allow the 
Commission to monitor compliance.  It terminates ten (10) years 
after the date the Order becomes final. 
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IN THE MATTER OF 
 

TESORO CORPORATION  
AND TESORO LOGISTICS OPERATIONS LLC 

 
CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATION OF 

SEC. 5 OF THE FEDERAL TRADE COMMISSION ACT AND SECTION 7 
OF THE CLAYTON ACT 

 
Docket No. C-4405; File No. 131 0052 

Complaint, June 17, 2013 – Decision, August 5, 2013 
 

This consent order addresses the $400 million acquisition by Respondents 
Tesoro Corporation and Tesoro Logistics Operations LLC (“Respondents”)  of 
the Northwest Products Pipeline, as well as certain terminals along the 
Northwest Pipeline, from Chevron Corporation (“Chevron”). Chevron’s 
terminals are used to offload gasoline and diesel fuels from the pipeline and 
load such petroleum products onto tank trucks for delivery to retail gas stations 
and other purchasers. As both Respondents and Chevron own terminals in 
Boise, Idaho, the complaint alleged the acquisition would reduce the number of 
terminals with the capability to loan tank trucks in Boise from three to two, and 
would substantially lessen competition in this market. The order requires 
Respondents to sell their existing terminal within six months of the acquisition 
and appoints a monitor to oversee this divestiture.  
 

Participants 
 

For the Commission:  Anna Chehtova, Philip M. Eisenstat, 
and Marc W. Schneider. 
 

For the Respondents:  Marc Schildkraut, Cooley LLP; and 
J. Bruce McDonald, Jones Day. 

 
COMPLAINT 

 
Pursuant to the provisions of the Federal Trade Commission 

Act, and by virtue of the authority vested in it by said Act, the 
Federal Trade Commission, having reason to believe that Tesoro 
Corporation, Tesoro Logistics Operations LLC (“Respondents”), 
and Chevron Corporation through its subsidiaries have entered 
into an acquisition agreement that constitutes a violation of 
Section 5 of the Federal Trade Commission Act, as amended, 15 
U.S.C. § 45, and which, if consummated, would violate Section 7 
of the Clayton Act, as amended, 15 U.S.C. § 18, and it appearing 


