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IN THE MATTER OF 

REYNOLDS AMERICAN INC. 
AND 

LORILLARD, INC. 

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATION OF 
SECTION 7 OF THE CLAYTON ACT AND SECTION 5 OF THE 

FEDERAL TRADE COMMISSION ACT 

Docket C-4533; File No. 141 0168 
Complaint, July 13, 2015 – Decision, July 30, 2015 

The consent order addresses the $27.4 billion acquisition by Reynold of 
certain assets of Lorillard. The proposed Reynolds American is the second 
largest cigarette producer in the United States with Lorillard being the third. 
The complaint alleges that the acquisition, if consummated, would violate 
Section 7 of the Clayton Act, as amended, and Section 5 of the Federal Trade 
Commission Act, by substantially lessening competition in the market for 
traditional combustible cigarettes. The Consent Agreement allows Reynolds to 
complete its acquisition of Lorillard, but requires Reynolds to divest several of 
its post-acquisition assets to Imperial. Among other terms, the Consent 
Agreement requires Reynolds to sell Imperial four of its post-acquisition 
cigarette brands: Winton, Kool, Salem, and Maverick.  The Commission’s 
order requires not only that the brands be divested, but also that  Reynolds 
divest to Imperial the Lorillard manufacturing facilities in Greensboro, North 
Carolina, and provide Imperial with the opportunity to hire most of the existing 
Lorillard management, staff, and salesforce. Details about the divestiture are 
included in the analysis to aid public comment for this matter. 

Participants 

For the Commission: James Abell, Joonsuk Lee, Meredith 
Levert, Victoria Lippincott. Michael Lovinger, Sean Sullivan, and 
Robert Tovsky, 

For the Respondents: Joe Sims and Craig Waldman, Jones 
Day; Sara Razi and Matthew Reilly, Simpson Thacher. 

COMPLAINT 

As authorized by the Clayton Act and the Federal Trade 
Commission Act, the Federal Trade Commission 
(“Commission”), having reason to believe that Reynolds 
American Inc. (“Reynolds”), a corporation subject to the 
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jurisdiction of the Commission, has agreed to acquire Lorillard, 
Inc. (“Lorillard”), a corporation subject to the jurisdiction of the 
Commission, in violation of Section 7 of the Clayton Act, as 
amended, 15 U.S.C. § 18, and Section 5 of the Federal Trade 
Commission Act (“FTC Act”), as amended, 15 U.S.C. § 45, and it 
appearing to the Commission that a proceeding on this matter 
would be in the public interest, issues this Complaint, stating the 
following charges. 

I.RESPONDENTS 

1. Respondent Reynolds is a corporation existing and doing 
business under and by virtue of the laws of North Carolina, with 
its office and principal place of business at 401 North Main Street, 
Winston-Salem, North Carolina 27101. Directly or by a 
subsidiary, Reynolds sold approximately 70 billion cigarettes 
throughout the United States in 2014. 

2. Respondent Lorillard is a corporation existing and doing 
business under and by virtue of the laws of Delaware, with its 
office and principal place of business at 714 Green Valley Road, 
Greensboro, North Carolina, 27408-7018. Directly or by a 
subsidiary, Lorillard sold approximately 39 billion cigarettes 
throughout the United States in 2014. 

3. Each Respondent is, and at all times relevant herein has 
been, engaged in commerce, as “commerce” is defined in Section 
1 of the Clayton Act, as amended, 15 U.S.C. § 12, and is a 
company whose business is in or affects commerce, as 
“commerce” is defined in Section 4 of the FTC Act, as amended, 
15 U.S.C. § 44. 

II.THE PROPOSED ACQUISITION 

4. Pursuant to an agreement executed on July 15, 2014 (the 
“Agreement”), Reynolds proposes to acquire all of the voting 
securities of Lorillard for approximately $27.4 billion (the 
“Acquisition”).  The Acquisition is subject to Section 7 of the 
Clayton Act, as amended, 15 U.S.C. § 18. 
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III.THE RELEVANT MARKETS 

5. The relevant line of commerce for analyzing the 
Acquisition is the design, manufacture, and sale of traditional 
combustible cigarettes (“cigarettes”). 

6. The relevant geographic area for analyzing the Acquisition 
is the United States. 

IV.THE STRUCTURE OF THE MARKET 

7. The U.S. cigarette market is already concentrated. After 
the acquisition, Altria Group, Inc. and Reynolds would have 
approximately 90% of all U.S. cigarette sales. As measured by the 
Herfindahl-Hirschman Index, the Acquisition would increase the 
concentration index of the market by roughly 775 points, to a 
post-merger level of roughly 4,250. This increase in concentration 
far exceeds the thresholds set out in the Horizontal Merger 
Guidelines for raising a presumption that the Acquisition would 
create or enhance market power. 

V.BARRIERS TO ENTRY AND EXPANSION 

8. Entry and expansion by other cigarette producers would 
not deter or counteract the anticompetitive harm of the 
Acquisition. Entry is unlikely in light of the statutory and 
regulatory barriers to product development and advertising, and 
the contractual barriers to securing visible shelf space at retail. 

VI.EFFECTS OF THE ACQUISITION 

9. The Acquisition, if consummated, is likely to substantially 
lessen competition for the retail sale of cigarettes in the United 
States in the following ways, among others: 

a. by eliminating current and emerging competition 
between Respondents Reynolds and Lorillard; 

b. by increasing the likelihood that Respondent Reynolds 
will unilaterally exercise market power; and 
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c. by increasing the likelihood of, or facilitating, 

coordinated interaction between the remaining 
participants in the relevant market. 

VII.  VIOLATIONS CHARGED 

10. The Agreement described in Paragraph 4 constitutes a 
violation of Section 5 of the Federal Trade Commission Act, as 
amended, 15 U.S.C. § 45. 

11. The Acquisition described in Paragraph 4, if 
consummated, would constitute a violation of Section 7 of the 
Clayton Act, as amended, 15 U.S.C. § 18, and Section 5 of the 
FTC Act, as amended, 15 U.S.C. §45. 

WHEREFORE, THE PREMISES CONSIDERED, the 
Federal Trade Commission on this thirtieth day of July, 2015, 
issues this Complaint against the Respondents. 

By the Commission, Commissioner Brill and Commissioner 
Wright dissenting. 

 
 
 
 
 
 

DECISION AND ORDER 

The Federal Trade Commission (“Commission”), having 
initiated an investigation of the proposed acquisition of 
Respondent Lorillard, Inc. (“Lorillard”), by Respondent Reynolds 
American Inc. (“Reynolds”), and Respondents having been 
furnished thereafter with a copy of a draft of Complaint that the 
Bureau of Competition proposed to present to the Commission for 
its consideration and which, if issued by the Commission, would 
charge Respondents with violations of Section 7 of the Clayton 
Act, as amended, 15 U.S.C. § 18, and Section 5 of the Federal 
Trade Commission Act, as amended, 15 U.S.C. § 45; and 

Respondents, their attorneys, and counsel for the Commission 
having thereafter executed an Agreement Containing Consent 
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Order (“Consent Agreement”), containing an admission by 
Respondents of all the jurisdictional facts set forth in the aforesaid 
Complaint, a statement that the signing of said Consent 
Agreement is for settlement purposes only and does not constitute 
an admission by Respondents that the law has been violated as 
alleged in such Complaint, or that the facts as alleged in such 
Complaint, other than jurisdictional facts, are true, and waivers 
and other provisions as required by the Commission’s Rules; and 

The Commission having thereafter considered the matter and 
having determined that it had reason to believe that Respondents 
have violated the said Acts, and that a Complaint should issue 
stating its charges in that respect, and having thereupon issued its 
Complaint, and having accepted the executed Consent Agreement 
and placed such Consent Agreement on the public record for a 
period of thirty (30) days for the receipt and consideration of 
public comments, and having duly considered the comments 
received from interested persons, now in further conformity with 
the procedure described in Commission Rule 2.34, 16 C.F.R. § 
2.34, the Commission hereby makes the following jurisdictional 
findings and issues the following Decision and Order (“Order”): 

1. Respondent Reynolds American Inc. is a corporation 
organized, existing, and doing business under, and by 
virtue of, the laws of North Carolina with its office and 
principal place of business at 401 North Main Street, 
Winston-Salem, NC 27101. 

2. Respondent Lorillard, Inc., is a corporation organized, 
existing, and doing business under, and by virtue of, 
the laws of the state of Delaware with its principal 
place of business located at 714 Green Valley Road, 
Greensboro, NC 27401. 

3. The Federal Trade Commission has jurisdiction of the 
subject matter of this proceeding and of the 
Respondents and the proceeding is in the public 
interest. 
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ORDER 

I. 

IT IS ORDERED that, as used in this Order, the following 
definitions shall apply: 

A. “Reynolds” means Reynolds American Inc., its 
directors, officers, employees, agents,               
representatives, successors, and assigns; and the joint 
ventures, subsidiaries, partnerships, divisions, groups, 
and affiliates in each case controlled by Reynolds 
American Inc., and the respective directors, officers, 
employees, agents, representatives, successors, and 
assigns of each. 

B. “Lorillard” means Lorillard, Inc., its directors, officers, 
employees, agents,               representatives, 
successors, and assigns; and the joint ventures, 
subsidiaries, partnerships, divisions, groups, and 
affiliates in each case controlled by Lorillard, Inc., and 
the respective directors, officers, employees, agents, 
representatives, successors, and assigns of each. 

C. “Imperial” means Imperial Tobacco Group PLC, a 
public limited company incorporated under the laws of 
England and Wales with its headquarters and principal 
place of business located at 121 Winterstoke Road 
Bristol BS3 2LL, United Kingdom.  Imperial Tobacco 
Group PLC’s U.S. subsidiaries are ITG Brands, LLC, 
a Texas limited liability company (f/k/a Lignum-2, 
L.L.C.), and Commonwealth Altadis, Inc., with its 
principal place of business located in Fort Lauderdale, 
Florida. 

D. “Commission” means the Federal Trade Commission. 

E. “Acquirer” means Imperial or any Person that receives 
the prior approval of the Commission to acquire the 
Combined Cigarette Business pursuant to this Decision 
and Order. 
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F. “Acquisition” means the proposed acquisition by 
Reynolds of Lorillard as described in the Agreement 
and Plan of Merger, dated as of July 15, 2014, between 
Respondents Reynolds and Lorillard. 

G. “Acquisition Date” means the date the Acquisition is 
consummated. 

H. “Assets” means the tangible and intangible assets 
related to the manufacture, distribution, and sale of the 
Reynolds Cigarette Brands and Lorillard Cigarette 
Brand.  Such assets include, among other things: 

1. All Business Records relating to the research, 
development, manufacture, distribution, marketing 
or sale of the Brands including, but not limited to: 

a. Brand profit and loss statements, contribution 
statements, advertising, promotional and 
marketing spend records for each Brand since 
January 1, 2010; 

b. A list of all direct customers who have bought 
the Brands from Reynolds and Lorillard at any 
time from January 1, 2010, including names 
and addresses, telephone numbers of the 
individual customer contracts, and unit and 
dollar amount of sales, by Brand, for each 
customer; 

c. All names of manufacturers and suppliers 
under contract, and the contract, with 
Respondent Reynolds or Respondent Lorillard 
who produce for, or supply to, Respondent 
Reynolds or Respondent Lorillard, as 
applicable, in connection with the manufacture 
or sale of each of the Brands; and 

d. All current and projected advertising, 
promotional, and marketing information, 
materials, and programs specifically dedicated 
to the sale and distribution of each of the 
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Brands including, but not limited to, sales 
training materials, consumer research 
(quantitative and qualitative), pricing and 
marketing research and documents, advertising 
and promotions. 

2. A bill of materials for each of the Brands, 
consisting of full manufacturing standards and 
procedures, quality control specifications, 
specifications for raw materials and components, 
including a list of authorized sources for materials 
and components; 

3. Machinery used for the manufacture of the Brands; 

4. Finished goods inventories uniquely related to each 
of the Brands and Lorillard Cigarette Brand 
packaging; 

5. All fixtures, shelving, and point of sale materials, 
owned by Respondent Lorillard at any retail or 
wholesale location relating to the Lorillard 
Cigarette Brand; 

6. Trademarks, trade dress, trade secrets, technical 
information, Intellectual Property, Patents, 
manufacturing technology, know-how, tobacco 
content formulae, designs, specifications, 
drawings, processes, quality control data, and any 
other intellectual property exclusively related to 
any of the Brands; 

7. A copy of all testing and results required by any 
regulatory authority specific to the Brands from 
January 1, 2010, including but not limited to tar 
and nicotine content testing, and all regulatory 
registrations and correspondence; 

8. A copy and license to all internal toxicology 
testing and historical test data of the Lorillard and 
Reynolds research and development staff 
including, but not limited to, animal testing and 
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ingredient databases relating to the Lorillard 
Cigarette Brand and the Reynolds Cigarette 
Brands, respectively; 

9. All consents, licenses, certificates, registrations, or 
permits issued, granted, given, or otherwise made 
available by or under the authority of any 
governmental body, including, but not limited to 
the Food and Drug Administration, or pursuant to 
any legal requirement relating to the research, 
development, manufacture, distribution, marketing 
or sale of the Brands, and all pending applications 
therefor or renewals thereof; 

10. All price lists for each of the Brands from January 
1, 2010. 

Provided, however,, that “Assets” does not include any 
asset, described above, that is not included in the 
Remedial Agreement that receives the Commission’s 
approval. 

I. “Brands” means, collectively, the Reynolds Cigarette 
Brands and the Lorillard Cigarette Brand. 

J. “Business Records” means all originals and all copies 
of any operating, financial or other information, 
documents, data, computer files (including files stored 
on a computer’s hard drive or other storage media), 
electronic files, books, records, ledgers, papers, 
instruments, and other materials, whether located, 
stored, or maintained in traditional paper format or by 
means of electronic, optical, or magnetic media or 
devices, photographic or video images, or any other 
format or media, including, without limitation: 
distributor files and records; customer files and 
records, customer lists, customer product 
specifications, customer purchasing histories, customer 
service and support materials, customer approvals, and 
other information; credit records and information; 
correspondence; referral sources; supplier and vendor 
files and lists; advertising, promotional, and marketing 
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materials, including website content; sales materials; 
research and development data, files, and reports; 
technical information; data bases; studies; designs, 
drawings, specifications and creative materials; 
production records and reports; service and warranty 
records; equipment logs; operating guides and 
manuals; employee and personnel records; education 
materials; financial and accounting records; and other 
documents, information, and files of any kind. 

K. “Cigarette” means any roll of tobacco wrapped in 
paper not containing tobacco. 

L. “Combined Cigarette Business” means the Reynolds 
Cigarette Business and the Lorillard Cigarette 
Business. 

M. “Confidential Business Information” means Business 
Records and Intellectual Property (together 
“Information”) owned by, or in the possession or 
control of, Respondent Reynolds that is not in the 
public domain and that is directly related to the 
Combined Cigarette Business. provided, however, that 
the term “Confidential Business Information” 
EXCLUDES the following Information: 

1. Information relating to any of Respondent 
Reynolds’ general business strategies or practices: 

a. that are not divested pursuant to this Order; and 

b. do not discuss exclusively the Reynolds 
Cigarette Brands or Lorillard Cigarette Brand, 
or 

c. are aggregated Information that includes 
Information about Reynolds Cigarette Brands 
or Lorillard Cigarette Brand 

2. Information not divested to the Acquirer pursuant 
to a Remedial Agreement including, but not 
limited to, Information permitted to be retained by 
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Respondent Reynolds under the Remedial 
Agreement; 

3. Information that is: 

a. provided to an Acquirer; and 

b. is unrelated to the Combined Cigarette 
Business acquired by that Acquirer; or 

c. is exclusively related to businesses or products 
retained by Respondent Reynolds; 

4. Information provided to Respondent Reynolds, by 
third parties, including, but not limited to, 
wholesalers, retailers, or third party data providers 
such as Management Sciences Associates, Inc., 
Burke Inc., Information Resources, Inc., Capstone 
Research, Inc., Nielsen, Bellomy Research, Inc., 
MARC Research, Lieberman Research Inc., 
BuzzBack, and TNS Custom Research, Inc.; 

5. Information obtained by Respondent Reynolds, 
after the Divestiture Date, concerning the 
competitive or other activities of the Acquirer; 

6. Information that is protected by the attorney work 
product, attorney-client, joint defense, or other 
privilege prepared in connection with the 
Acquisition and relating to any United States, state, 
or foreign antitrust or competition law; 

7. Information that Respondent Reynolds 
demonstrate to the satisfaction of the Commission, 
in the Commission’s sole discretion: 

a. Was or becomes generally available to the 
public other than as a result of disclosure by 
Respondent Reynolds; 

b. Is necessary to be included in Respondent 
Reynolds’ mandatory regulatory filings; 
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c. Was available, or becomes available, to 

Respondent Reynolds on a non-confidential 
basis, but only if, to the knowledge of 
Respondent Reynolds, the source of such 
Information is not in breach of a contractual, 
legal, fiduciary, or other obligation to maintain 
the confidentiality of the Information; 

d. Is Information the disclosure of which is 
consented to by the Acquirer; 

e. Is necessary to be exchanged in the course of 
consummating the Acquisition or the 
transaction under the Remedial Agreement; 

f. Is disclosed in complying with the Order; 

g. Is Information the disclosure of which is 
necessary to allow Respondents to comply with 
the requirements and obligations of the laws of 
the United States and other countries, and 
decisions of Government Entities; or 

h. Is disclosed in obtaining legal advice. 

N. “Cost-Plus Price” means a cost not to exceed a ten 
percent premium on the cost of labor, material, travel 
and other expenditures to the extent the costs are 
directly incurred to provide the product or service or 
are reasonably allocated to the provision of such 
product or service. 

O. “Designated Employee” means employees of 
Respondent Lorillard who are or have worked for 
Respondent Lorillard since July 15, 2014, including, 
but not limited to, employees at the Lorillard 
Manufacturing Facility, Respondent Lorillard sales 
personnel, and executives, EXCEPT for those Persons 
listed on Non-Public Appendix C. 

P. “Divestiture Date” means the date on which 
Respondent Reynolds (or a Divestiture Trustee) close 
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on the divestiture of the Combined Cigarette Business 
as required by Paragraph II (or Paragraph IV) of this 
Order. 

Q. “Imperial Divestiture Agreement” means the Asset 
Purchase Agreement, dated as of July 15, 2014, as 
amended, between Respondent Reynolds and Imperial 
for the divestiture of the Combined Cigarette Business 
attached, partially as Non-public Appendix A, and 
partially as Appendix B (public portions), including all 
amendments, exhibits, attachments, agreements 
(including an agreement between Respondent Lorillard 
and Imperial), and schedules, negotiated by the parties 
up to the date approved by the Commission, thereto, 
including, but not limited to: 

1. the following documents, including all 
amendments, exhibits, attachments, agreements, 
and schedules thereto, between Respondent 
Reynolds and Imperial: 

a. Route to Market Agreement, Exhibit C to the 
Asset Purchase Agreement, dated as of July 15, 
2014; 

b. Transition Services Agreement; 

c. the Reciprocal Manufacturing Agreement, 
(“Reynolds-Imperial Reciprocal-
Manufacturing Agreement”); 

d. the Patent License Agreement; 

e. the Substantial Equivalence License 
Agreement; 

f. the Supply Agreement For Reconstituted 
Tobacco; 

g. the Retained Trademark and Retained UPC 
Codes Agreement; 
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h. the Document Access, Return, and 

Preservation Agreement; 

i. the RAI Information Protection Agreement; 

j. the Imperial Information Protection 
Agreement; and 

2. The Transfer Agreement, between Respondent 
Lorillard and Imperial as Exhibit I to the Asset 
Purchase Agreement, dated as of July 15, 2014, 
including all amendments, exhibits, attachments, 
agreements, and schedules thereto.  

R. “Intellectual Property” means: 

1. Patents, and the rights to obtain and file for 
Patents, trademarks, and copyrights and 
registrations thereof and to bring suit against a 
third party for the past, present or future 
infringement, misappropriation, dilution, misuse or 
other violations of any of the foregoing; 

2. product manufacturing technology, including 
process technology, technology for equipment, 
inspection technology, and research and 
development of product or process technology; 

3. product and manufacturing copyrights; 

4. all plans (including proposed and tentative plans, 
whether or not adopted or commercialized), 
research and development, specifications, 
drawings, and other assets (including the non-
exclusive right to use Patents, know-how, and 
other intellectual property relating to such plans); 

5. product trademarks, trade dress, trade secrets, 
technology, know-how, techniques, data, 
inventions, practices, methods, and other 
confidential or proprietary technical, business, 
research, development, and other information, 



 REYNOLDS AMERICAN INC. 141 
 
 
 Decision and Order 
 

formulas, and proprietary information (whether 
patented, patentable or otherwise) related to the 
manufacture of the products, including, but not 
limited to, all product specifications, processes, 
analytical methods, product designs, plans, trade 
secrets, ideas, concepts, manufacturing, 
engineering, and other manuals and drawings, 
standard operating procedures, flow diagrams, 
chemical, safety, quality assurance, quality control, 
research records, clinical data, compositions, 
annual product reviews, regulatory 
communications, control history, current and 
historical information associated with any 
Government Entity approvals and compliance, and 
labeling and all other information related to the 
manufacturing process, and supplier lists; 

6. licenses including, but not limited to, third party 
software, if transferrable, and sublicenses to 
software modified by Respondents; 

7. formulations and a description of all ingredients, 
materials, or components used in the manufacture 
of products; and 

8. any other intellectual property used in the past by 
Respondents in the design, manufacture, and sale 
of the Brands. 

S. “Lorillard Cigarette Brand” means the following brand 
of Cigarettes in the U.S.:  Maverick. 

T. “Lorillard Cigarette Business” means: 

1. The Lorillard Cigarette Brand Assets; 

2. The Lorillard Manufacturing Facility. 

U. “Lorillard Manufacturing Facility” means the 
infrastructure and factory located at East Market St., 
Greensboro, N.C. 27401, including, but not limited to, 
all real property interests (including fee simple 
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interests and real property leasehold interests), 
including all easements, appurtenances, licenses, and 
permits, together with all buildings and other 
structures, facilities, and improvements located 
thereon, owned, leased, or otherwise held by 
Respondent Lorillard, and all Tangible Personal 
Property therein, and parts, inventory, and all other 
assets relating to the research, development, 
manufacture, distribution, marketing or sale of the 
Lorillard Cigarette Business.  provided, however, that 
parts, inventory, designs, or other assets held for use 
exclusively by or for the Lorillard Retained Business, 
may be excluded. 

Provided, further, however, that “Lorillard 
Manufacturing Facility” does not include any real 
property interests or Tangible Personal Property, 
described above, that is not included in the Remedial 
Agreement that receives the Commission’s approval. 

V. “Lorillard Migration Manufacturing Machinery” 
means the machinery located at the Lorillard 
Manufacturing Facility that will be moved to a 
manufacturing facility owned by, or operated by or on 
behalf of, Respondent Reynolds as a part of the 
Imperial Divestiture Agreement. 

W. “Lorillard Retained Business” means the assets and 
businesses of Respondent Lorillard, other than the 
Lorillard Cigarette Business, and the Lorillard 
Migration Manufacturing Machinery. 

X. “Order Date” means the date on which this Decision 
and Order is issued by the Commission. 

Y. “Person” means any individual, partnership, firm, 
corporation, association, trust, unincorporated 
organization, or other business entity other than 
Respondents. 

Z. “Patents” means pending patent applications, including 
provisional patent applications,     invention 
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disclosures, certificates of invention and applications 
for certificates of invention and statutory invention 
registrations, in each case existing as of the 
Acquisition Date, and includes all reissues, additions, 
divisions, continuations, continuations-in-part, 
supplementary protection certificates, extensions and 
reexaminations thereof, all inventions disclosed 
therein, and all rights therein provided by international 
treaties and conventions. 

AA. “Remedial Agreement” means: 

1. the Imperial Divestiture Agreement if such 
agreement has not been rejected by the 
Commission; or 

2. any agreement between Respondent Reynolds and 
an Acquirer (or between a Divestiture Trustee and 
an Acquirer) that has been approved by the 
Commission to accomplish the requirements of this 
Order, including all amendments, exhibits, 
attachments, agreements, and schedules thereto, 
related to the relevant assets or rights to be 
assigned, granted, licensed, divested, transferred, 
delivered, or otherwise conveyed, including 
without limitation, any agreement by Respondent 
Reynolds to supply specified products or 
components thereof, and that has been approved by 
the Commission to accomplish the requirements of 
this Order. 

BB. “Reynolds Cigarette Brands” means the following 
brands of Cigarettes in the U.S.:  Winston, Salem, and 
KOOL. 

CC. “Reynolds Cigarette Business” means: 

1. The Reynolds Cigarette Brands Assets; and 

2. The Reynolds Migration Manufacturing 
Machinery. 



144 FEDERAL TRADE COMMISSION DECISIONS 
VOLUME 160 

 
Decision and Order 

 
DD. “Reynolds Migration Manufacturing Machinery” 

means the machinery located at Respondent Reynolds’ 
Tobaccoville cigarette manufacturing facility, located 
at 7855 King Tobaccoville Road, Tobaccoville, NC 
27050, that will be moved to a manufacturing facility 
owned by, or operated by or on behalf of, Imperial as a 
part of the Imperial Divestiture Agreement. 

Provided, however, that “Reynolds Migration 
Manufacturing Machinery” does not include any 
machinery, described above, that is not included in the 
Remedial Agreement that receives the Commission’s 
approval. 

EE. “Tangible Personal Property” means all machinery, 
equipment, tools, furniture, office equipment, 
computer hardware, supplies, materials, vehicles, 
rolling stock, and other items of tangible personal 
property (other than inventories) of every kind owned 
or leased by Respondents, together with any express or 
implied warranty by the manufacturers or sellers or 
lessors of any item or component part thereof and all 
maintenance records and other documents relating 
thereto. 

FF. “Transitional Assistance” means transitional services 
that may be required by the Acquirer for the operation 
of the divested business including, but not limited to 
administrative assistance (including, but not limited to, 
order processing, shipping, accounting, and 
information transitioning services), technical 
assistance, and supply agreements. 

II. 

IT IS FURTHER ORDERED that: 

A. On the Acquisition Date, Respondent Reynolds shall 
divest the Combined Cigarette Business, absolutely 
and in good faith, to Imperial, pursuant to, and in 
accordance with, the Imperial Divestiture Agreement.  
The Imperial Divestiture Agreement (which includes, 
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among other things, the divestiture agreement, supply 
agreements, and transition services agreements) 
between Respondent Reynolds and Imperial shall not 
vary or contradict, or be construed to vary or 
contradict, the terms of this Order, it being understood 
that nothing in this Order shall be construed to reduce 
any rights or benefits of Imperial, or to reduce any 
obligations of Respondent Reynolds under such 
Imperial Divestiture Agreement, and such Imperial 
Divestiture Agreement, if approved by the  
Commission, shall be incorporated by reference into 
this Order and made a part hereof. 

Provided, however, that if Respondent Reynolds has 
divested the Combined Cigarette Business to Imperial 
prior to the Order Date, and if, at the time the 
Commission determines to make this Order final, the 
Commission notifies Respondent Reynolds that 
Imperial is not an acceptable purchaser of the 
Combined Cigarette Business, then Respondent 
Reynolds shall immediately rescind the transaction 
with Imperial, in whole or in part, as directed by the 
Commission, and shall divest the Combined Cigarette 
Business, including, as directed by the Commission, 
adding assets related to the Brands that are not 
included in the Combined Cigarette Business, within 
one hundred eighty (180) days from the Order Date, 
absolutely and in good faith, at no minimum price, to 
an Acquirer that receives the prior approval of the 
Commission, and only in a manner that receives the 
prior approval of the Commission; 

Provided, further, however, that if Respondent 
Reynolds has divested the Combined Cigarette 
Business to Imperial prior to the Order Date, and if, at 
the time the Commission determines to make this 
Order final and effective, the Commission notifies 
Respondent Reynolds that the manner in which the 
divestiture was accomplished is not acceptable, the 
Commission may direct Respondent Reynolds, or 
appoint a Divestiture Trustee, to effect such 
modifications to the manner of divestiture of the 



146 FEDERAL TRADE COMMISSION DECISIONS 
VOLUME 160 

 
Decision and Order 

 
Combined Cigarette Business (including, but not 
limited to, entering into additional agreements or 
arrangements, or adding assets related to the Brands 
that are not included in the Combined Cigarette 
Business ) as the Commission may determine are 
necessary to satisfy the requirements of this Order. 

B. Respondent Reynolds shall provide: 

1. at the Acquirer’s option and approved by the 
Commission as part of the Remedial Agreement, 
Transitional Assistance: 

a. sufficient to enable the Acquirer to operate the 
divested business in substantially the same 
manner that Respondents conducted the 
divested assets and business prior to the 
divestiture; and 

b. at substantially the same level and quality as 
such services are provided by Respondents in 
connection with their operation of the divested 
assets and businesses prior to the divestiture. 

2. Transitional Assistance included in the Imperial 
Divestiture Agreement includes, but is not limited 
to: 

a. An agreement that, among other things, 
provides for the supply to Imperial Cigarettes 
from the Reynolds Cigarette Brands for a 
period, at Imperial’s option, of up two (2) years 
from the Divestiture Date, with an option for 
Imperial for successive one-year extensions; 

b. An agreement relating to the Reynolds 
Migration Manufacturing Machinery which 
involves the removal, transfer, and 
reinstallation of Respondent Reynolds’ 
machines that manufacture the Reynolds 
Cigarette Brands (including machines for 
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manufacturing filters) as directed by Imperial; 
and 

c. An agreement that allows for, among other 
things, Imperial access for a period of time to 
certain signage and shelf space at retail 
locations previously occupied or used by the 
Lorillard Cigarette Brand. 

3. Transitional Assistance not included in the 
Remedial Agreement, if requested by the Acquirer 
within one (1) year after the Divestiture Date, and 
if the Monitor, after consultation with Respondent 
Reynolds, and approved by Commission staff, 
believes such additional assistance is necessary for 
the Acquirer to operate the Combined Cigarette 
Business.  provided, however,, that Respondent 
Reynolds shall not (i) require the Acquirer to pay 
compensation for Transitional Assistance that 
exceeds the Cost-Plus Price of providing such 
goods and services, or (ii) limit the damages (such 
as indirect, special, and consequential damages) 
which an Acquirer would be entitled to receive in 
the event of Respondent Reynolds’ breach of any 
agreement to provide Transitional Assistance. 

C. Respondents shall not terminate or modify any 
agreement that is part of the Remedial Agreement 
before the end of the agreement, as approved by the 
Commission, without prior approval of the 
Commission. 

D. Until the Divestiture Date, Respondents shall take such 
actions as are necessary to: 

1. maintain the full economic viability and 
marketability of the Combined Cigarette Business; 

2. minimize any risk of loss of competitive potential 
for the Combined Cigarette Business; 



148 FEDERAL TRADE COMMISSION DECISIONS 
VOLUME 160 

 
Decision and Order 

 
3. prevent the destruction, removal, wasting, 

deterioration, or impairment of any of the assets 
related to the Combined Cigarette Business; and 

4. not sell, transfer, encumber, or otherwise impair 
the Combined Cigarette Business (other than in the 
manner prescribed in this Order) nor take any 
action that lessens the full economic viability, 
marketability, or competitiveness of the Combined 
Cigarette Business. 

E. No later than from the date Respondents execute the 
Consent Agreement, Respondents shall provide a 
proposed Acquirer with the opportunity to recruit and 
employ any Designated Employee in conformance 
with the following: 

1. No later than ten (10) days after a request from a 
proposed Acquirer, or staff of the Commission, 
Respondents shall provide a proposed Acquirer 
with the following information for each Designated 
Employee, to the extent permitted by law: 

a. name, job title or position, date of hire and 
effective service date; 

b. a specific description of the employee’s 
responsibilities; 

c. the base salary or current wages; 

d. the most recent bonus paid, aggregate annual 
compensation for the employee’s last fiscal 
year and current target or guaranteed bonus, if 
any; 

e. employment status (i.e., active or on leave or 
disability; full-time or part-time); 

f. any other material terms and conditions of 
employment in regard to such employee that 
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are not otherwise generally available to 
similarly-situated employees; and 

g. at a proposed Acquirer’s option, copies of all 
employee benefit plans and summary plan 
descriptions (if any) applicable to the relevant 
Designated Employee(s). 

2. No later than ten (10) days after a request from a 
proposed Acquirer, Respondents shall provide the 
proposed Acquirer with an opportunity: 

a. to meet, personally and outside the presence or 
hearing of any employee or agent of 
Respondent, with any Designated Employee; 

b. to inspect the personnel files and other 
documentation relating to any such employee, 
to the extent permissible under applicable laws; 
and 

c. to make offers of employment to any 
Designated Employee. 

3. Respondents shall (i) not interfere, directly or 
indirectly, with the hiring or employing by a 
proposed Acquirer of any Designated Employee, 
(ii) not offer any incentive to any Designated 
Employee to decline employment with a proposed 
Acquirer, (iii) not make any counteroffer to any 
Designated Employee who receives a written offer 
of employment from a proposed Acquirer; 
provided, however,, that nothing in this Order shall 
be construed to require Respondents to terminate 
the employment of any employee or prevent 
Respondents from continuing the employment of 
any employee; and (iv) remove any impediments 
within the control of Respondents that may deter 
any Designated Employee from accepting 
employment with a proposed Acquirer, including, 
but not limited to, any non-compete or 
confidentiality provisions of employment or other 



150 FEDERAL TRADE COMMISSION DECISIONS 
VOLUME 160 

 
Decision and Order 

 
contracts with Respondents that would affect the 
ability of such employee to be employed by a 
proposed Acquirer. 

F. For a period of two (2) years after the Divestiture 
Date, Respondent Reynolds shall not, directly or 
indirectly, solicit, induce, or attempt to solicit or 
induce any Person employed by the Acquirer, to 
terminate his or her employment relationship with an 
Acquirer; provided, however,, Respondents may: 

1. Advertise for employees in newspapers, trade 
publications, or other media, or engage recruiters 
to conduct general employee search activities, so 
long as these actions are not targeted specifically at 
any Acquirer employee; and 

2. Hire employees of the Acquirer who apply for 
employment with Respondent Reynolds, so long as 
such individuals were not solicited by Respondents 
in violation of this paragraph; provided, further, 
however, that this sub-Paragraph shall not prohibit 
Respondent Reynolds from making offers of 
employment to or employing any employee of the 
Acquirer if the Acquirer has notified Respondent 
Reynolds in writing that an Acquirer does not 
intend to make an offer of employment to that 
employee, or where such an offer has been made 
and the employee has declined the offer, or where 
the individual’s employment has been terminated 
by an Acquirer. 

G. The purpose of this Paragraph II is to ensure the 
continued use of the assets in the same businesses in 
which such assets were engaged at the time of the 
announcement of the Acquisition by Respondents, 
minimize the loss of competitive potential for the 
Combined Cigarette Business, to prevent the 
destruction, removal, wasting, deterioration, or 
impairment of the Combined Cigarette Business, 
except for ordinary wear and tear, and to remedy the 
lessening of competition resulting from the 
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Acquisition as alleged in the Commission’s 
Complaint. 

III. 

IT IS FURTHER ORDERED that: 

A. Except in the course of (i) performing its obligations 
under the Remedial Agreement, (ii) complying with 
tax and financial reporting requirements or 
environmental, health, and safety policies and 
standards, ensuring the integrity of the financial and 
operational controls on the Combined Cigarette 
Business, obtaining legal advice, defending legal 
claims, investigations, or enforcing actions threatened 
or brought against the Combined Cigarette Business, 
or (iii) as required by law or expressly allowed under 
this Order, 

1. Respondent Reynolds shall not: 

a. provide, disclose or otherwise make available 
any Confidential Business Information to any 
Person; 

b. use any Confidential Business Information to 
interfere with any suppliers, distributors, 
resellers, or customers of the Acquirer. 

2. Respondent Reynolds shall make all reasonable 
efforts to maintain the confidentiality of the 
Confidential Business Information in the 
regulatory reportings or filings, as described, 
above. 

B. The purpose of this Paragraph III is to minimize the 
risk of disclosure of unauthorized use of Confidential 
Business Information. 
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IV. 

IT IS FURTHER ORDERED that: 

A. If Respondents have not divested the Combined 
Cigarette Business and otherwise fully complied with 
the obligations as required by Paragraph II.A of this 
Order, the Commission may appoint a Divestiture 
Trustee to divest the Combined Cigarette Business, 
including the addition of assets related to the Brands 
that are not included in the Combined Cigarette 
Business, in a manner that satisfies the requirements of 
this Order.  The Divestiture Trustee appointed 
pursuant to this Paragraph may be the same Person 
appointed as the Monitor pursuant to the relevant 
provisions of this Order. 

B. In the event that the Commission or the Attorney 
General brings an action pursuant to § 5(l) of the 
Federal Trade Commission Act, 15 U.S.C. § 45(l), or 
any other statute enforced by the Commission, 
Respondents shall consent to the appointment of a 
Divestiture Trustee in such action to divest the relevant 
assets in accordance with the terms of this Order.  
Neither the appointment of a Divestiture Trustee nor a 
decision not to appoint a Divestiture Trustee under this 
Paragraph shall preclude the Commission or the 
Attorney General from seeking civil penalties or any 
other relief available to it, including a court-appointed 
Divestiture Trustee, pursuant to § 5(l) of the Federal 
Trade Commission Act, or any other statute enforced 
by the Commission, for any failure by Respondents to 
comply with this Order. 

C. The Commission shall select the Divestiture Trustee, 
subject to the consent of Respondents, which consent 
shall not be unreasonably withheld.  The Divestiture 
Trustee shall be a person with experience and expertise 
in acquisitions and divestitures.  If Respondents has 
not opposed, in writing, including the reasons for 
opposing, the selection of any proposed Divestiture 
Trustee within ten (10) days after notice by the staff of 
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the Commission to Respondents of the identity of any 
proposed Divestiture Trustee, Respondents shall be 
deemed to have consented to the selection of the 
proposed Divestiture Trustee. 

D. Within ten (10) days after appointment of a Divestiture 
Trustee, Respondents shall execute an agreement that, 
subject to the prior approval of the Commission, 
transfers to the Divestiture Trustee all rights and 
powers necessary to permit the Divestiture Trustee to 
effect the relevant divestiture or transfer required by 
the Order. 

E. If a Divestiture Trustee is appointed by the 
Commission or a court pursuant to this Order, 
Respondents shall consent to the following terms and 
conditions regarding the Divestiture Trustee’s powers, 
duties, authority, and responsibilities: 

1. Subject to the prior approval of the Commission, 
the Divestiture Trustee shall have the exclusive 
power and authority to assign, grant, license, 
divest, transfer, deliver, or otherwise convey the 
relevant assets that are required by this Order to be 
assigned, granted, licensed, divested, transferred, 
delivered, or otherwise conveyed, and to enter into 
Transitional Assistance agreements 

2. The Divestiture Trustee shall have twelve (12) 
months from the date the Commission approves 
the agreement described herein to accomplish the 
divestiture, which shall be subject to the prior 
approval of the Commission.  If, however, at the 
end of the twelve (12) month period, the 
Divestiture Trustee has submitted a plan of 
divestiture or believes that the divestiture can be 
achieved within a reasonable time, the divestiture 
period may be extended by the Commission, or in 
the case of a court-appointed Divestiture Trustee, 
by the court; provided, however, that the 
Commission may extend the divestiture period 
only two (2) times. 



154 FEDERAL TRADE COMMISSION DECISIONS 
VOLUME 160 

 
Decision and Order 

 
3. Subject to any demonstrated legally recognized 

privilege, the Divestiture Trustee shall have full 
and complete access to the personnel, books, 
records, and facilities related to the relevant assets 
that are required to be assigned, granted, licensed, 
divested, delivered, or otherwise conveyed by this 
Order and to any other relevant information, as the 
Divestiture Trustee may request.  Respondents 
shall develop such financial or other information as 
the Divestiture Trustee may request and shall 
cooperate with the Divestiture Trustee.  
Respondents shall take no action to interfere with 
or impede the Divestiture Trustee’s 
accomplishment of the divestiture.  Any delays in 
divestiture caused by Respondents shall extend the 
time for divestiture under this Paragraph IV in an 
amount equal to the delay, as determined by the 
Commission or, for a court-appointed Divestiture 
Trustee, by the court. 

4. The Divestiture Trustee shall use commercially 
reasonable best efforts to negotiate the most 
favorable price and terms available in each 
contract that is submitted to the Commission, 
subject to Respondent Reynolds’ absolute and 
unconditional obligation to divest expeditiously 
and at no minimum price.  The divestiture shall be 
made in the manner and to an Acquirer as required 
by this Order; provided, however, if the Divestiture 
Trustee receives bona fide offers from more than 
one acquiring entity, and if the Commission 
determines to approve more than one such 
acquiring entity, the Divestiture Trustee shall 
divest to the acquiring entity selected by 
Respondents from among those approved by the 
Commission; provided, further, however, that 
Respondents shall select such entity within five (5) 
days of receiving notification of the Commission’s 
approval. 

5. The Divestiture Trustee shall serve, without bond 
or other security, at the cost and expense of 
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Respondents, on such reasonable and customary 
terms and conditions as the Commission or a court 
may set.  The Divestiture Trustee shall have the 
authority to employ, at the cost and expense of 
Respondents, such consultants, accountants, 
attorneys, investment bankers, business brokers, 
appraisers, and other representatives and assistants 
as are necessary to carry out the Divestiture 
Trustee’s duties and responsibilities.  The 
Divestiture Trustee shall account for all monies 
derived from the divestiture and all expenses 
incurred.  After approval by the Commission and, 
in the case of a court-appointed Divestiture 
Trustee, by the court, of the account of the 
Divestiture Trustee, including fees for the 
Divestiture Trustee’s services, all remaining 
monies shall be paid at the direction of 
Respondents, and the Divestiture Trustee’s power 
shall be terminated.  The compensation of the 
Divestiture Trustee shall be based at least in 
significant part on a commission arrangement 
contingent on the divestiture of all of the relevant 
assets that are required to be divested by this 
Order. 

6. Respondents shall indemnify the Divestiture 
Trustee and hold the Divestiture Trustee harmless 
against any losses, claims, damages, liabilities, or 
expenses arising out of, or in connection with, the 
performance of the Divestiture Trustee’s duties, 
including all reasonable fees of counsel and other 
expenses incurred in connection with the 
preparation for, or defense of, any claim, whether 
or not resulting in any liability, except to the extent 
that such losses, claims, damages, liabilities, or 
expenses result from gross negligence, willful or 
wanton acts, or bad faith by the Divestiture 
Trustee.  For purposes of this Paragraph IV.E.6., 
the term “Divestiture Trustee” shall include all 
persons retained by the Divestiture Trustee 
pursuant to Paragraph IV.E.5. of this Order. 
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7. The Divestiture Trustee shall have no obligation or 

authority to operate or maintain the relevant assets 
required to be divested by this Order. 

8. The Divestiture Trustee shall report in writing to 
Respondents and to the Commission every thirty 
(30) days concerning the Divestiture Trustee’s 
efforts to accomplish the divestiture. 

9. Respondents may require the Divestiture Trustee 
and each of the Divestiture Trustee’s consultants, 
accountants, attorneys, and other representatives 
and assistants to sign a customary confidentiality 
agreement; provided, however,  such agreement 
shall not restrict the Divestiture Trustee from 
providing any information to the Commission. 

10. The Commission may require, among other things, 
the Divestiture Trustee and each of the Divestiture 
Trustee’s consultants, accountants, attorneys and 
other representatives and assistants to sign an 
appropriate confidentiality agreement related to 
Commission materials and information received in 
connection with the performance of the Divestiture 
Trustee’s duties. 

F. If the Commission determines that a Divestiture 
Trustee has ceased to act or failed to act diligently, the 
Commission may appoint a substitute Divestiture 
Trustee in the same manner as provided in this 
Paragraph IV. 

G. The Commission or, in the case of a court-appointed 
Divestiture Trustee, the court, may on its own 
initiative or at the request of the Divestiture Trustee 
issue such additional orders or directions as may be 
necessary or appropriate to accomplish the divestiture 
required by this Order. 
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V. 

IT IS FURTHER ORDERED that: 

A. The Remedial Agreement shall not limit or contradict, 
or be construed to limit or contradict, the terms of this 
Order, it being understood that nothing in this Order 
shall be construed to reduce any rights or benefits of 
an Acquirer or to reduce any obligations of the 
Respondents under such Remedial Agreement. 

B. The Remedial Agreement shall be incorporated by 
reference into this Order and made a part hereof. 

C. Respondents shall comply with all provisions of the 
Remedial Agreement, and any breach by Respondents 
of any term of such Remedial Agreement shall 
constitute a violation of this Order.  If any term of the 
Remedial Agreement varies from the terms of this 
Order, then to the extent that Respondents cannot fully 
comply with both terms, the terms of this Order shall 
determine Respondents’ obligations under this Order. 

VI. 

IT IS FURTHER ORDERED that: 

A. Dennis Hatchell shall serve as the Monitor pursuant to 
the agreement executed by the Monitor and 
Respondent Reynolds and attached as Appendix D 
(“Monitor Agreement”) and Non-Public Appendix E 
(“Monitor Compensation”). The Monitor is appointed 
to assure that Respondent Reynolds expeditiously 
comply with all of its obligations and perform all of its 
responsibilities as required by this Order. 

B. No later than one (1) day after the Acquisition Date, 
the Monitor Agreement shall require that Respondent 
Reynolds transfers to the Monitor all rights, powers, 
and authorities necessary to permit the Monitor to 
perform his duties and responsibilities, pursuant to the 
Order and consistent with the purposes of the Order, 
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and Respondent Reynolds shall effectuate such 
transfer. 

C. Respondent Reynolds shall consent to the following 
terms and conditions regarding the powers, duties, 
authorities, and responsibilities of the Monitor: 

1. The Monitor shall have the power and authority to 
monitor Respondent Reynolds’ compliance with 
the terms of the Order, and shall exercise such 
power and authority and carry out the duties and 
responsibilities of the Monitor in a manner 
consistent with the purposes of the Order and in 
consultation with the Commission including, but 
not limited to: 

a. Assuring that Respondent Reynolds 
expeditiously complies with all of its 
obligations and perform all of its 
responsibilities as required by the Order in this 
matter; 

b. Monitoring any Transitional Assistance; 

c. Assuring that Confidential Business 
Information is not received or used by 
Respondent Reynolds or the Acquirer, except 
as allowed in the Order in this matter. 

2. The Monitor shall have the power and authority to 
monitor Respondent Reynolds’ compliance with 
the divestiture and related requirements of the 
Order, and shall exercise such power and authority 
and carry out the duties and responsibilities of the 
Monitor in a manner consistent with the purposes 
of the Order and in consultation with the 
Commission 

3. The Monitor shall act in a fiduciary capacity for 
the benefit of the Commission. 
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D. Subject to any demonstrated legally recognized 
privilege, the Monitor shall have full and complete 
access to Respondent Reynolds’ personnel, books, 
documents, records kept in the ordinary course of 
business, facilities and technical information, and such 
other relevant information as the Monitor may 
reasonably request, related to Respondent Reynolds’ 
compliance with its obligations under the Order, 
including, but not limited to, its obligations related to 
the Combined Cigarette Business. 

E. Respondent Reynolds shall cooperate with any 
reasonable request of the Monitor and shall take no 
action to interfere with or impede the Monitor’s ability 
to monitor Respondent Reynolds’ compliance with the 
Order. 

F. The Monitor shall serve, without bond or other 
security, at the expense of Respondent Reynolds, on 
such reasonable and customary terms and conditions 
as the Commission may set.  The Monitor shall have 
the authority to employ, at the expense of Respondent 
Reynolds, such consultants, accountants, attorneys and 
other representatives and assistants as are reasonably 
necessary to carry out the Monitor’s duties and 
responsibilities. 

G. Respondent Reynolds shall indemnify the Monitor and 
hold the Monitor harmless against any losses, claims, 
damages, liabilities, or expenses arising out of, or in 
connection with, the performance of the Monitor’s 
duties, including all reasonable fees of counsel and 
other reasonable expenses incurred in connection with 
the preparations for, or defense of, any claim, whether 
or not resulting in any liability, except to the extent 
that such losses, claims, damages, liabilities, or 
expenses result from gross negligence, willful or 
wanton acts, or bad faith by the Monitor.  For purposes 
of this Paragraph VI.G., the term “Monitor” shall 
include all persons retained by the Monitor pursuant to 
Paragraph VI.F. of this Order. 
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H. Respondent Reynolds shall report to the Monitor in 

accordance with the requirements of the Order and as 
otherwise provided in the agreement approved by the 
Commission.  The Monitor shall evaluate the reports 
submitted to the Monitor by the Respondent Reynolds, 
and any reports submitted by the Acquirer with respect 
to the performance of Respondent Reynolds’ 
obligations under the Order or the Remedial 
Agreement(s).  Within thirty (30) days from the date 
the Monitor receives these reports, the Monitor shall 
report in writing to the Commission concerning 
performance by Respondent Reynolds of its 
obligations under the Order. 

I. Respondent Reynolds may require the Monitor and 
each of the Monitor’s consultants, accountants and 
other representatives and assistants to sign a customary 
confidentiality agreement.  provided, however, that 
such agreement shall not restrict the Monitor from 
providing any information to the Commission. 

J. The Commission may require, among other things, the 
Monitor and each of the Monitor’s consultants, 
accountants, attorneys and other representatives and 
assistants to sign an appropriate confidentiality 
agreement related to Commission materials and 
information received in connection with the 
performance of the Monitor’s duties. 

K. If the Commission determines that the Monitor has 
ceased to act or failed to act diligently, the 
Commission may appoint a substitute Monitor: 

1. The Commission shall select the substitute 
Monitor, subject to the consent of Respondent 
Reynolds, which consent shall not be unreasonably 
withheld. If Respondents have not opposed, in 
writing, including the reasons for opposing, the 
selection of a proposed Monitor within ten (10) 
days after the notice by the staff of the 
Commission to Respondent Reynolds of the 
identity of any proposed Monitor, Respondent 
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Reynolds shall be deemed to have consented to the 
selection of the proposed Monitor. 

2. Not later than ten (10) days after the appointment 
of the substitute Monitor, Respondents shall 
execute an agreement that, subject to the prior 
approval of the Commission, confers on the 
Monitor all rights and powers necessary to permit 
the Monitor to monitor Respondent Reynolds’ 
compliance with the relevant terms of the Order in 
a manner consistent with the purposes of the 
Order. 

L. Commission may on its own initiative, or at the 
request of the Monitor, issue such additional orders or 
directions as may be necessary or appropriate to assure 
compliance with the requirements of the Order. 

M. The Monitor appointed pursuant to this Order may be 
the same Person appointed as a Divestiture Trustee 
pursuant to the relevant provisions of this Order. 

VII. 

IT IS FURTHER ORDERED that: 

A. Within thirty (30) days after the date this Order 
becomes final and every sixty (60) days thereafter until 
Respondents have fully complied with the provisions 
of Paragraph II.A., II.B.2.b. (completion of the 
manufacturing migration of Respondent Reynolds’ 
machines to Imperial and production of cigarettes on 
the migrated machines pursuant to Exhibit F to the 
Reynolds-Imperial Reciprocal-Manufacturing 
Agreement), and II.E. of this Order, Respondent 
Reynolds shall submit to the Commission a verified 
written report setting forth in detail the manner and 
form in which it intends to comply, is complying, and 
has complied with the Order.  Respondent Reynolds 
shall include in its compliance reports, among other 
things that are required from time to time, a full 
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description of the efforts being made to comply with 
the Order; and 

B. One (1) year after the date this Order becomes final 
and annually thereafter until this Order terminates, and 
at such other times as the Commission may request, 
Respondent Reynolds shall submit to the Commission 
a verified written report setting forth in detail the 
manner and form in which it has complied and is 
complying with the Order and any Remedial 
Agreement. 

VIII. 

IT IS FURTHER ORDERED that Respondent Reynolds 
shall notify the Commission at least thirty (30) days prior: 

A. to any proposed dissolution of Respondent Reynolds; 

B. to any proposed acquisition, merger, or consolidation 
of Respondent Reynolds; or 

C. any other change in Respondent Reynolds, including, 
but not limited to, assignment and the creation or 
dissolution of subsidiaries, if such change might affect 
compliance obligations arising out of the Order. 

IX. 

IT IS FURTHER ORDERED that, for the purpose of 
determining or securing compliance with this Order, and subject 
to any legally recognized privilege, and upon written request with 
reasonable notice to Respondents, with respect to any matter 
contained in this Order, Respondents shall permit any duly 
authorized representative of the Commission: 

A. Access, during office hours and in the presence of 
counsel, to all facilities and access to inspect and copy 
all non-privileged books, ledgers, accounts, 
correspondence, memoranda and other records and 
documents in the possession or under the control of 
Respondents related to compliance with the Consent 
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Agreement and/or the Order, which copying services 
shall be provided by Respondents at the request of the 
authorized representative of the Commission and at the 
expense of Respondents; 

B. Upon five (5) days’ notice to Respondents and without 
restraint or interference from them, to interview 
officers, directors, or employees of Respondents, who 
may have counsel present. 

X. 

IT IS FURTHER ORDERED that this Order shall terminate 
on July 30, 2025. 

By the Commission, Commissioner Brill and Commissioner 
Wright dissenting. 

 
 
 
 
 
 

NON-PUBLIC APPENDIX A 

IMPERIAL DIVESTITURE AGREEMENT 
(CONFIDENTIAL PORTIONS) 

[Redacted From the Public Record Version, But Incorporated 
By Reference] 
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STATEMENT OF THE FEDERAL TRADE COMMISSION 

The Federal Trade Commission has voted to accept for public 
comment a settlement with Reynolds American, Inc. 
(“Reynolds”) to resolve the likely anticompetitive effects of 
Reynolds’ proposed acquisition of Lorillard Inc. (“Lorillard”).1  
The settlement will allow the acquisition to move forward, subject 
to large divestitures by the parties to another major competitor in 
the tobacco industry. 

The merging parties chose to present this acquisition to the 
Commission with a proposed divestiture aimed solely at securing 
our approval of the acquisition.2  As proposed, Reynolds will 
purchase Lorillard for $27.4 billion and then immediately divest 
certain assets from both Reynolds and Lorillard to Imperial 
Tobacco Group plc (“Imperial”) in a second $7.1 billion 
transaction.  At the end of both transactions, Reynolds will own 
Lorillard’s Newport brand and Imperial will own three former 
Reynolds’ brands, Winston, Kool and Salem, as well as 
Lorillard’s Maverick and e-cigarette Blu brands, and Lorillard’s 
corporate infrastructure and manufacturing facility. 

As we explain below, we have reason to believe that 
Reynolds’ proposed acquisition of Lorillard is likely to 

                                                 
1 This statement reflects the views of Chairwoman Ramirez, Commissioner 
Ohlhausen, and Commissioner McSweeny. 

2 The only transaction before the Commission for purposes of Hart-Scott-
Rodino review was the Reynolds-Lorillard transaction. 
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substantially lessen competition in the market for combustible 
cigarettes in the United States.  We conclude, however, that the 
parties’ proposed post-merger divestitures to Imperial would be 
effective in restoring competition in this market, and we therefore 
approve the divestitures as part of a consent order. 

I. Reynolds’ Acquisition of Lorillard Is Likely to Substantially 
Lessen Competition in the Combustible Cigarette Market 

Today, the market for combustible cigarettes in the United 
States contains three major players and several additional smaller 
competitors.  Philip Morris USA, a division of Altria Group, Inc. 
(“Altria”), is the largest, with a share of about 51%, roughly twice 
the size of its nearest competitor.  Reynolds and Lorillard are the 
second- and third-largest firms, with shares of approximately 26% 
and 15%, respectively.  Other players in the market include 
Liggett and Imperial, each with about 3% of the market, and 
roughly 50 other small players focused mainly on discount or 
regional business. 

In light of their size and relative positions in the market, if 
Reynolds and Lorillard were attempting their transaction without 
any divestitures, the acquisition would likely substantially lessen 
competition, with the post-acquisition Reynolds controlling 41% 
of the market and Reynolds and Altria together holding 92% of 
the market.  In particular, we have reason to believe that the 
transaction would eliminate competition between Reynolds’ 
Camel brand and Lorillard’s Newport brand.  For example, we 
found evidence that Camel has been seeking to gain market share 
from Newport.  There is also evidence of discounting by Newport 
in response to Camel.  In addition, our econometric analysis 
showed likely price effects resulting from the combination of 
Camel and Newport.3 

                                                 
3 While our main concern is with the transaction’s likely unilateral effects, 
there is also evidence that the transaction would increase the likelihood of 
coordination by creating greater symmetry between Reynolds and Altria in 
terms of their market shares, portfolio of brands, and geographic strength in the 
United States.  When the Commission last publicly evaluated this market in the 
context of the 2004 R.J. Reynolds Tobacco Holdings, Inc. (“RJR”)/British 
American Tobacco p.l.c. (“BAT”) transaction, we noted in our statement that 
conditions in the cigarette market at the time would make coordination 
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Having concluded that Reynolds’ acquisition of Lorillard is 

likely to result in anticompetitive effects, we explain next why we 
believe the parties’ proposed divestitures to Imperial are sufficient 
to restore competition. 

II. The Divestitures to Imperial Will Offset the Competition 
Lost from the Reynolds-Lorillard Merger 

Imperial is an international tobacco company with operations 
in 160 countries and global revenues of roughly $11.8 billion.  
Today, Imperial is a relatively small player in the United States 
with a 3% share of the market.4  Through the divestitures, 
Imperial is purchasing a collection of assets from both Reynolds 
and Lorillard.  In addition to buying several prominent brands 
from both companies, Imperial is receiving an intact American 
manufacturing and sales operation from Lorillard, including 
Lorillard’s offices, production facilities, and 2,900 employees.  
Lorillard’s national sales force, which will be moving to Imperial, 
is an experienced team with knowledge of brands and customers. 

We believe that these divestitures to Imperial will address the 
competitive concerns arising out of the Reynolds-Lorillard 
combination.  Following the divestitures, Imperial will 
immediately become the third-largest cigarette maker in the 
country, with a 10% market share.5  Imperial has a clearly defined 
strategy for the United States, and it will have both the capability 
and incentives to become an effective U.S. competitor. 

                                                                                                            
difficult.  The market has changed considerably over the last decade, perhaps 
most importantly in that the RJR/BAT transaction left the market with three 
major players relying on complex, differentiated product placement and pricing 
strategies.  Unlike the combination of Reynolds/Lorillard, which would leave 
only two symmetric players with major national brands competing directly, the 
RJR/BAT transaction and market environment in 2004 presented a less 
pronounced coordination issue. 

4 Imperial entered the United States market through its acquisition of 
Commonwealth’s cigarette brands in April 2007.  

5 After the divestitures to Imperial, Reynolds will have a 34% market share in 
the United States.   
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Winston is the number two cigarette brand in the world and 
will be the main focus of Imperial’s strategy in the United States.  
Imperial’s consumer research strongly indicates that Winston 
could see increased brand recognition and acceptance in the 
United States.  Imperial plans to reposition Winston as a 
premium-value brand and invest in the growth of the brand 
through added visibility and significant discounting.  Imperial 
also plans to refocus and invest in Kool through discounting on a 
state-by-state basis.  The evidence shows that Imperial can grow 
the market share of these brands through discounting and other 
promotional activity. 

In her dissent, Commissioner Brill questions Imperial’s ability 
to restore the competition lost due to the Reynolds-Lorillard 
transaction, noting that the Winston and Kool brands have been 
declining for years.6  In our view, however, Reynolds’ track 
record with these two brands is not indicative of their potential 
with Imperial.  As Commissioner Brill acknowledges, Reynolds 
made a conscious decision to promote Camel and Pall Mall 
aggressively as growth brands, and to put limited marketing 
support behind Winston and Kool.  Going forward, Imperial will 
have greater incentives to promote Winston and Kool than 
Reynolds did because, unlike Reynolds, Imperial does not risk 
cannibalizing other brands in its portfolio.  Moreover, Imperial is 
also acquiring Lorillard’s Maverick, a value brand that competes 
well with Reynolds’ Pall Mall. 

Imperial has a successful record of repositioning cigarette 
brands in other jurisdictions and growing the market share of 
those brands.  Although it has had a relatively small presence in 
this country, Imperial is acquiring an experienced, national sales 
force from Lorillard that will help it to grow the acquired brands 
and more effectively compete against Reynolds and Altria.  
Imperial has agreements in place with Reynolds to ensure 
continuity of supply of the acquired brands and to ensure their 
visibility at the point of sale.  The agreements will enable Imperial 
to have immediate access to retail shelf space and give Imperial 
time to negotiate contracts with retailers. 

                                                 
6 Dissenting Statement of Commissioner Julie Brill at 6-7. 
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Following the divestitures, Imperial’s business in the United 

States will account for 24% of its worldwide tobacco net 
revenues, thus making it important for Imperial to succeed in the 
United States.  The acquisition will enable Imperial to be a 
national competitor, give it a portfolio of brands across different 
price points, and make its business more important to retailers, 
thereby enabling it to obtain visible shelf space and build stronger 
retailer relationships. 

We are therefore satisfied that Imperial is positioned to be a 
sufficiently robust and aggressive competitor against a merged 
Reynolds-Lorillard and Altria, and to offset the competitive 
concerns arising from Reynolds’ acquisition of Lorillard.  Indeed, 
Imperial’s incentives will stand in contrast to those of the pre-
merger Lorillard, which has not been a particularly aggressive 
competitor in this market, having instead been generally content 
to rely on Newport’s strong brand equity to drive most of its sales.  
We believe that Imperial will behave differently. 

For these reasons, we are allowing the merger of Reynolds 
and Lorillard to go forward and accepting a consent decree to 
ensure that the divestitures to Imperial occur on a timely and 
effective basis.7 

                                                 
7 Although he agrees that the merger of Reynolds and Lorillard is likely to 
substantially lessen competition and that a consent order increases the 
likelihood that the divestitures to Imperial are properly and promptly 
effectuated, Commissioner Wright believes a consent order is unwarranted and 
on that basis dissents.  We respectfully disagree with Commissioner Wright’s 
suggestion that our action is improper under these circumstances.  Our 
obligation under the Hart-Scott-Rodino Act is to take appropriate steps to 
ensure that any competitive issues with a proposed transaction are addressed 
effectively and that is precisely what we have done here.  Indeed, we believe 
that our responsibility would not be fully discharged if we did not guard against 
the risks that Commissioner Wright himself acknowledges exist in the absence 
of a consent order. 
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DISSENTING STATEMENT OF  
COMMISSIONER JULIE BRILL 

A majority of the Commission has voted to accept a consent 
to resolve competitive concerns stemming from Reynolds 
American, Inc.’s $27.4 billion acquisition of Lorillard Tobacco 
Company, a transaction combining the second and third largest 
cigarette manufacturers in the United States.  Under the terms of 
the consent, Reynolds will divest some of its weaker non-growth 
brands Winston, Kool, and Salem as well as Lorillard’s brand 
Maverick to Imperial Tobacco Group plc, a British firm that 
currently operates as Commonwealth here in the United States.1  
The Commission will allow Reynolds to retain its sought-after 
growth brands, Camel and Pall Mall, as well as Lorillard’s 
flagship brand Newport.  I respectfully dissent because I am not 
convinced that the remedy accepted by the Commission fully 
resolves the competitive concerns arising from this transaction.  
By accepting the parties’ proposed divestitures and allowing the 
merger to proceed, the Commission is betting on Imperial’s 
ability and incentive to compete vigorously with a set of weak and 
declining brands.  For the reasons explained below, Imperial’s 
ability to do so is at best uncertain.  I thus have reason to believe 
that Reynolds’ acquisition of Lorillard, even after the divestitures 
to Imperial, is likely to substantially lessen competition in the 
U.S. cigarette market.  As a result of the Commission’s failure to 
take meaningful action against this merger, the remaining two 
major cigarette manufacturers Altria/Philip Morris and Reynolds 
will likely be able to impose higher cigarette prices on consumers. 

I have reason to believe this merger increases both the 
likelihood of coordinated interaction between the remaining 
participants in the cigarette market, and the likelihood that the 
merged firm will unilaterally exercise market power.  While both 
theories are presented in the Commission’s Complaint,2 I describe 
below additional facts and evidence not included in the Complaint 

                                                 
1 Reynolds will also sell Lorillard’s e-cigarette Blu to Imperial; that sale is not 
part of the Commission’s proposed order. 

2 Complaint, ¶ 8, In the Matter of Reynolds American Inc. and Lorillard Inc., 
File No. 141-0168, (May 26, 2015). 
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that I believe illustrate why the transaction remains 
anticompetitive, notwithstanding the divestitures to Imperial. 

Coordinated Effects 

Under a coordinated effects theory, as set forth in the 2010 
Horizontal Merger Guidelines, the Commission is likely to 
challenge a merger if the following three conditions are met:  “(1) 
the merger would significantly increase concentration and lead to 
a moderately or highly concentrated market; (2) that market 
shows signs of vulnerability to coordinated conduct []; and (3) the 
[Commission has] a credible basis on which to conclude that the 
merger may enhance that vulnerability.”3  Importantly, the 
Guidelines explain “the risk that a merger will induce adverse 
coordinated effects may not be susceptible to quantification or 
detailed proof. . .”.4  The Guidelines also instruct that “[p]ursuant 
to the Clayton Act’s incipiency standard, the Agencies may 
challenge mergers that in their judgment pose a real danger of 
harm through coordinated effects, even without specific evidence 
showing precisely how the coordination likely would take place.”5 

I have reason to believe that the facts in this case demonstrate 
a substantial risk of coordinated interaction because all three 
conditions for coordinated interaction spelled out in the 
Horizontal Merger Guidelines are satisfied. 

The first condition is easily satisfied.  After the dust settles on 
the merger and divestitures, Reynolds and market leader 
Altria/Philip Morris will have over 80 percent of the U.S. market 
for traditional combustible cigarettes.6 

                                                 
3 U.S. DEP’T OF JUSTICE & FED. TRADE COMM’N, HORIZONTAL 
MERGER GUIDELINES § 7.1 (2010) [hereinafter Guidelines]. 

4 Id. 

5 Id. 

6 As the majority notes, the relevant market is combustible cigarettes in the 
United States. Statement of the F.T.C., In the Matter of Reynolds American 
Inc. and Lorillard Inc., File No. 141-0168, May 26, 2015, at 1 [hereinafter 
Majority Statement]. 
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The second condition is also easily satisfied.  The Guidelines 
identify a number of market characteristics that are generally 
considered to make a market more vulnerable to coordination.7  
These include (1) evidence of past express collusion affecting the 
relevant market; (2) firms’ ability to monitor rivals’ behavior and 
detect cheating with relative ease; (3) availability of rapid and 
effective forms of punishment for cheating; (4) difficulties 
associated with attempting to gain significant market share from 
aggressive price cutting; and (5) low elasticity of demand.    The 
cigarette market has many of these characteristics. 

First, for the last decade, the cigarette market in the United 
States has been dominated by three firms Reynolds, Lorillard, and 
Altria/Philip Morris which together represent over 90 percent of 
the market.  Over the same 10-year period, these “Big Three” 
tobacco firms have made lock-step cigarette list price increases 
unrelated to any change in costs or market fundamentals.8 

Second, there is a high degree of pricing transparency at the 
wholesale and retail levels in the cigarette market, giving cigarette 
manufacturers the ability to monitor each other’s prices and 
                                                 
7 Guidelines, supra note 3,. at § 7.2. 

8 In this context, it is worth noting that, in 2006, U.S. District Judge Kessler 
held Reynolds, Lorillard, Philip Morris, and a number of other cigarette 
manufacturers liable under the Racketeer Influenced and Corrupt Organizations 
Act (RICO).  United States v. Philip Morris, 449 F. Supp 2d 1 (D.D.C. 2006), 
aff’d 566 F.3d 1095 (D.C. Cir. 2009).  In a lengthy decision containing over 
4000 paragraphs of findings of fact, the district court highlighted the 
coordinated nature of the defendants’ activities in furtherance of the 
racketeering scheme.  The conduct involved was indirectly related to price, as 
the overarching purpose behind the scheme was to maximize the competing 
cigarette firms’ profits.  The district court explained that “[t]he central shared 
objective of Defendants has been to maximize the profits of the cigarette 
company Defendants by acting in concert to preserve and enhance the market 
for cigarettes through an overarching scheme to defraud existing and potential 
smokers. . . .”  (Philip Morris, 449 F. Supp 2d at 869).   The court also found 
that “[t]here is overwhelming evidence demonstrating Defendants’ recognition 
that their economic interests would best be served by pursuing a united front on 
smoking and health issues and by a global coordination of their activities to 
protect and enhance their market positions in their respective countries.”  (Id. at 
119).  I find this evidence troubling when viewed in conjunction with the 
evidence in this case showing the U.S. cigarette market’s vulnerability to 
coordinated interaction relating to prices. 



284 FEDERAL TRADE COMMISSION DECISIONS 
VOLUME 160 

 
Dissenting Statement 

 
engage in disciplinary action necessary to maintain coordination.  
The major manufacturers all receive detailed wholesale volume 
information from firms collecting data.  Reynolds and Lorillard 
also receive numerous analyst reports that track manufacturers’ 
pricing behavior and project whether the industry will enjoy a 
stable or aggressive competitive environment as a result.  These 
conditions will allow the new “Big Two” cigarette manufacturers 
to quickly detect volume shifts due to price cuts and other 
competitive activity, allowing them to monitor each other’s 
prices, detect cheating, and quickly discipline each other – or 
threaten to do so.  Third, many U.S. smokers are addicted to 
tobacco, resulting in fairly inelastic market demand, and rendering  
successful coordination more profitable for industry members.  As 
the Guidelines describe, coordination is more likely the more 
participants stand to gain from it. 

Apart from the market characteristics identified in the 
Guidelines that make a market more vulnerable to coordination, it 
is important to consider that the cigarette market in the United 
States has experienced an ongoing decline in volume for over 20 
years.  This creates pressure on manufacturers to increase prices 
to offset volume losses, potentially easing the difficulties 
associated with formation of coordinating arrangements by 
making price increases a focal strategy. 

In 2004, the Commission elected not to challenge the merger 
of Reynolds and Brown & Williamson in part because it found 
that the cigarette market was not vulnerable to coordinated 
interaction.   However, three key market dynamics have changed 
since then.  These three changes have limited the market 
significance of the discount fringe and its ability to constrain 
cigarette prices, and increased entry barriers both of which make 
the market more vulnerable to coordination.  First, Reynolds’ 
Every Day Low Price (EDLP) program, substantially modified in 
2008 to reposition and grow Pall Mall as the EDLP brand, 
requires participating retailers to maintain Pall Mall as the lowest 
price brand sold in the store, creating an effective price floor that 
discount manufacturers are not allowed to undercut.  Second, the 
vast majority of states that signed the Tobacco Master Settlement 
Agreement (“MSA”) have enacted Non-Participating 
Manufacturer Legislation and Allocable Share Legislation, further 
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diminishing the impact of discount brands.9  Under this 
legislation, companies that do not participate in the MSA typically 
the discount cigarette manufacturers are required to pay an escrow 
fee to approximate the costs incurred by the participating cigarette 
companies, thereby eliminating much of the cost advantage that 
discounters had previously enjoyed.  Third, the FDA’s 2010 
regulations,10 implementing the 2009 Family Smoking Prevention 
and Tobacco Control Act,11 restrict tobacco advertising and 
promotion in the United States.  Thus the 2010 FDA regulation  
limits the ability of new firms to enter the market, and limits the 
ability of existing fringe market participants to grow through 

                                                 
9 The Tobacco Master Settlement Agreement (“MSA”) was entered in 
November 1998, originally between the four largest U.S. tobacco companies – 
Philip Morris Inc., R.J. Reynolds, Brown & Williamson and Lorillard – the 
original participating manufacturers (“OPMs”), and the attorneys general of 46 
states, the District of Columbia, Puerto Rico, Guam, the Virgin Islands, 
American Samoa, and the Northern Marianas.  The MSA resolved over 40 
lawsuits brought by the states against tobacco manufacturers to recover billions 
of dollars in costs incurred by the states to treat smoking related illnesses and to 
obtain other relief.  The OPMs agreed (1) to make multi-billion dollar 
payments, annually and in perpetuity, to the states and (2) to significantly 
restrict the way they market and advertise their tobacco products, including a 
prohibition on the use of cartoons in cigarette advertising or any other method 
that targets youth.  In exchange, the states agreed to release the OPMs, and any 
other tobacco company that became a signatory to the MSA, from past and 
future liability arising from the health care costs caused by smoking.  All MSA 
states subsequently enacted legislation requiring non-participating 
manufacturers (“NPMs”) to make certain payments based on the number of 
cigarettes sold into the state.  These payments are placed in an escrow account 
to ensure that funds are available to satisfy state claims against NPMs.  
Although all MSA states enacted this legislation, many NPMs were not making 
the required payments, or were exploiting a loophole by withdrawing their 
escrow deposits in a way that conflicted with the legislation’s intent.  To 
address those issues, many states adopted additional legislation to provide 
enforcement tools to ensure that NPMs make the required escrow payments 
(“complementary enforcement legislation”), as well as legislation to close a 
loophole in the state escrow statutes by preventing NPMs from withdrawing 
escrow payments in a way that was never contemplated when those statutes 
were enacted (“Allocable Share Legislation”). 

10 Regulations Restricting the Sale and Distribution of Cigarettes and 
Smokeless Tobacco to Protect Children and Adolescents, 75 FR 13225 (March 
19, 2010). 

11 21 U.S.C. § 301 (2009). 



286 FEDERAL TRADE COMMISSION DECISIONS 
VOLUME 160 

 
Dissenting Statement 

 
aggressive advertising.  The combined effect of these three, 
relatively new market dynamics has been a reduction in the 
competitive significance of the fringe discount brand 
manufacturers.  Indeed, the number of discount brand 
manufacturers has fallen from over 100 in 2005, to around 50 
today, now representing just two percent of the market. 

The third and final condition identified in the Guidelines as 
leading the Commission to challenge a proposed merger based on 
a theory of coordination that the Commission has a credible basis 
to conclude that the merger may enhance the market’s 
vulnerability to coordination is also satisfied in this case.  Prior to 
the transaction, a large percentage of Reynolds’ portfolio 
consisted of non-growth brands (including Winston, Kool, and 
Salem), and overall Reynolds’ volumes were declining.  In the 
years leading up to this transaction Reynolds also had a noticeable 
portfolio gap, as it lacked a strong premium menthol brand.  
Reynolds initiated new competition in the menthol segment with 
the introduction of Camel Crush and Camel Menthol, but 
Reynolds was still playing catch-up.  Seeking to stop further 
volume loss to its competitors’ menthol brands Lorillard’s 
Newport and Altria/Philip Morris’ Marlboro Reynolds 
implemented a strategy of aggressive promotion of Camel and 
Pall Mall.  The proposed merger eliminates many of Reynolds’ 
incentives to continue these strategies.  With Newport added to its 
portfolio, Reynolds will no longer face a gap in menthol and will 
not be subject to the same level of volume losses.  Post-
transaction, there will be greater symmetry between Altria/Philip 
Morris and Reynolds, bringing Reynolds’ incentives into closer 
alignment with Altria/Philip Morris to place greater emphasis on 
profitability over market share growth.  This increase in symmetry 
between Reynolds and Altria/Philip Morris thus enhances the 
market’s vulnerability to coordination.12 

                                                 
12 See Statement of the F.T.C., In the Matter of ZF Friedrichshafen AG and 
TRW Automotive Holdings Corp., File No. 141-0235, May 8, 2015, available 
at https://www ftc.gov/system/files/document/cases/150515zffrn.pdf.  See also 
Marc Ivaldi, et al., The Economics of Tacit Collusion 66 & 67, Final Report for 
DG Competition, European Commission (2003), available at 
http://ec.europa.eu/competition/mergers/studies reports/the economics of taci
t collusion en.pdf (“By eliminating a competitor, a merger reduces the number 
of participants and thereby tends to facilitate collusion. This effect is likely to 
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Unilateral Effects 

This transaction also raises concerns about unilateral 
anticompetitive effects, because it eliminates the growing head-to-
head competition between Reynolds and Lorillard.  The 
Guidelines explain that “[t]he elimination of competition between 
two firms that results from their merger may alone constitute a 
substantial lessening of competition.”13  As the majority explains, 
the Commission’s econometric modeling showed likely price 
effects from the combination of the parties’ cigarette portfolios.14 

The econometric analysis supports the substantial qualitative 
evidence of unilateral anticompetitive effects.  For years, 
Lorillard’s Newport brand has been able to rely on strong brand 
equity and brand loyalty to sustain its high market share and high 
prices for its menthol product line.  As noted above, Reynolds, on 
the other hand, has been lagging behind Altria/Philip Morris and 
Lorillard in terms of profitability and pricing, with no comparably 
strong menthol product.  As a result, in recent years Reynolds has 
been making efforts to challenge Newport’s established 
leadership position and increase its share in menthol through 
increased promotional activity.  Reynolds also engaged in the first 
innovation in this industry in many years with the introduction of 
Camel Crush,15 which has generated strong sales growth for a 
new brand.  Post-merger, with Newport in its hands, Reynolds 
will no longer need to innovate or increase its promotional 
activity to increase its share in menthol. 

* * * * * 

                                                                                                            
be the higher, the smaller the number of participants already left in the 
market.”) (“[I]t is easier to collude among equals, that is, among firms that 
have similar cost structures, similar production capacities, or offer similar 
ranges of products. This is a factor that is typically affected by a merger.  
Mergers that tend to restore symmetry can facilitate collusion.”). 

13 Guidelines, supra note 3, at § 6. 

14 Majority Statement, supra note 6, at 2. 

15 Camel Crush allows consumers to change the cigarette from non-menthol to 
menthol or from menthol to stronger menthol by crushing a menthol capsule 
inside the filter. 
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In sum, I have reason to believe that this merger poses a real 

danger of anticompetitive harm through coordinated effects and 
unilateral exercise of market power in the U.S. cigarette market. 

Adequacy of Divestitures to Imperial to Restore Competition 

As the Supreme Court has stated, restoring competition is the 
“key to the whole question of an antitrust remedy.”16  Both 
Supreme Court precedent and Commission guidance makes clear 
that any remedy to a transaction found to be in violation of 
Section 7 of the Clayton Act must fully restore the competition 
lost from the transaction,17 and a remedy that restores only some 
of the competition lost does not suffice.18  Because Clayton Act 
merger enforcement is predictive, it is hard to define what will 
precisely fully restore lost competition in any given case.  The 
agency has on occasion allowed for remedies that are not an exact 
replica of the pre-merger market, usually when there is evidence 
that the buyer can have a strong competitive impact with the 
divested assets.   Yet the focus of the inquiry is always on whether 
the proposed divestitures are sufficient to maintain or restore 

                                                 
16 United States v. E.I. du Pont de Nemours & Co., 366 U.S. 316, 326 (1961). 

17 Ford Motor Co. v. United States, 405 U.S. 562, 573 (1972) (“The relief in an 
antitrust case must be ‘effective to redress the violations’ and ‘to restore 
competition.’ . . . Complete divestiture is particularly appropriate where asset 
or stock acquisitions violate the antitrust laws.”). 

18 See F.T.C. Frequently Asked Questions About Merger Consent Order 
Provisions, available at https://www ftc.gov/tips-advice/competition-
guidance/guide-antitrust-laws/mergers/merger-faq (“There have been instances 
in which the divestiture of one firm's entire business in a relevant market was 
not sufficient to maintain or restore competition in that relevant market and 
thus was not an acceptable divestiture package.  To assure effective relief, the 
Commission may thus order the inclusion of additional assets beyond those 
operating in the relevant market. . . In all cases, the objective is to effectuate a 
divestiture most likely to maintain or restore competition in the relevant 
market. . . At all times, the burden is on the parties to provide concrete and 
convincing evidence indicating that the asset package is sufficient to allow the 
proposed buyer to operate in a manner that maintains or restores competition in 
the relevant market.”). 
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competition in the relevant market that existed prior to the 
transaction.19 

Under these well-grounded principles, I have serious concerns 
about whether the divestiture remedy in this case is sufficient to 
restore competition in the U.S. cigarette market.  As a preliminary 
matter, it is worth noting that, post-transaction, Imperial will be 
less than one-third the size of the combined Reynolds/Lorillard, 
with a 10 percent market share compared to the combined 
Reynolds/Lorillard’s 34 percent market share.  Prior to the 
transaction, Reynolds and Lorillard were more comparable in size 
to each other Reynolds with a 26 percent market share and 
Lorillard with a 15 percent market share.  And despite the 
divestitures, the HHI will increase 331 points to 3,809.   
Moreover, there is nothing dynamic about the cigarette market by 
any measure that could plausibly make these measures less useful 
in analyzing the likelihood of the divestiture to fully restore the 
competition lost from this transaction. 

Beyond the resulting increased concentration, the question is 
whether Imperial can nonetheless maintain or restore competition 
in the market with the divested brands due to its own business 
acumen and incentives post-divestiture.  I have reason to believe 
Imperial will not be up to the job.  Indeed, I believe Imperial’s 
post-divestiture market share may overstate its competitive 
significance.  Through this transaction, Reynolds will obtain the 
second largest selling brand in the country (Newport), and keep 
the third largest selling brand (Camel).  Imperial, on the other 
hand, will continue to have no strong brands in its portfolio. 
Reynolds’ Winston, Kool, and Salem are declining and 
unsuccessful.  Their combined market share has gone from 
approximately 14 percent in 2010 to 8 percent in 2013 (a 6 
                                                 
19 Id.  (“Every order in a merger case has the same goal: to preserve fully the 
existing competition in the relevant market or markets. . . An acceptable 
divestiture package is one that maintains or restores competition in the relevant 
market. . ..”).  See also Statement of the F.T.C.’s Bureau of Competition on 
Negotiating Merger Remedies, at 4, January 2012, available at 
https://www.ftc.gov/system/files/attachments/negotiating-merger-
remedies/merger-remediesstmt.pdf (“If the Commission concludes that a 
proposed settlement will remedy the merger's anticompetitive effects, it will 
likely accept that settlement and not seek to prevent the proposed merger or 
unwind the consummated merger.”). 
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percent decline), and they are still losing share.  It is no surprise 
that Reynolds would want to unload these weak brands, and 
refuse to provide a meaningful divestiture package that would 
replace the competition lost through its merger with Lorillard.  I 
am not convinced that Imperial will have any greater ability to 
grow these declining brands.  Indeed, I have reason to believe that 
Winston, Kool, and Salem, as well as Maverick, will languish 
even further outside the hands of Reynolds and Lorillard. 

There is no doubt that Imperial hopes to make these brands 
successful and will make every attempt to do so.  Imperial’s 
strong global financial position will help.  The Commission 
cannot rely on hopes and aspirations alone, however.  We must 
base our decision on facts and demonstrated performance in the 
market.  And it is by this measure that Imperial, with the added 
weak brands from Reynolds, comes up short.  Imperial has a poor 
track record of growing acquired brands in the U.S.  Imperial 
entered the U.S. market in 2007 by acquiring Commonwealth.20  
At that time Imperial also aspired to increase share.  However, 
Imperial was not successful. Commonwealth’s market share has 
declined since it was acquired by Imperial, and stands at less than 
three percent today.  While in FY 2014 Imperial may have 
achieved modest growth with one of its other brands, USA Gold, 
that growth was only focused on limited geographic markets, and 
doesn’t give me confidence that Imperial can implement a 
national campaign growth strategy.  Reynolds, with much greater 
experience in the U.S. market, made numerous efforts to 
reinvigorate Winston, Kool, and Salem, but failed.21  In light of 
Imperial’s much worse track record here in the U.S., I am 
unconvinced that it will have more luck in making its wishful 
plans a reality. 

                                                 
20 In 1996 Commonwealth acquired brands required by the Commission to be 
divested to resolve competitive concerns stemming from B.A.T. Industries 
p.l.c.’s $1 billion acquisition of The American Tobacco Company.  B.A.T. 
Industries p.l.c., et al, 119 F.T.C. 532 (1995). 

21 The majority interprets the evidence before us as showing that Reynolds 
emphasized Camel and Pall Mall but only put “limited marketing support 
behind Winston and Kool.”  See Majority Statement, supra note 6, at 3.  In 
contradistinction to the majority, I believe the evidence before us demonstrates 
that on numerous occasions Reynolds sought – valiantly but without success – 
to grow Winston and Kool, even while emphasizing Camel and Pall Mall. 
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The majority notes that, outside the United States, Winston is 
the number two cigarette brand, and Imperial plans to make 
Winston the main focus of its strategy in the United States post-
transaction.22  But Winston’s dichotomous position a strong brand 
outside the United States and a weak brand in the United States 
has held for many years.  And Reynolds’ multiple efforts to 
reposition Winston in light of its strong global position have not 
had any effect on slowing the dramatic decline of Winston in the 
United States.  Indeed, by placing Winston at the center of its U.S. 
strategy, Imperial is demonstrating the same tone-deafness to the 
unique dynamics of the U.S. market that has caused Imperial to 
lose market share since it entered the U.S. market in 2007. 

My concerns about Imperial’s ability to succeed where 
Reynolds has failed is heightened by the fact that Imperial will 
have no “anchor” brand to gain traction with retailers, and as a 
result will have limited shelf space available to it.  The 
divestitures of Maverick from Lorillard and Winston, Kool, and 
Salem from Reynolds effectively de-couple each divested brand 
from a strong anchor brand.  These anchor brands Newport and 
Camel, the second and third best-selling brands in the country 
gave Maverick, Winston, Kool, and Salem increased shelf space 
and promotional spending, helping to drive the limited sales they 
had.  Maverick in particular benefits from Newport’s brand 
success:  Lorillard gives it a portion of Newport’s shelf space, and 
when Lorillard advertises Newport, it advertises Maverick too.  In 
Imperial’s hands, the divested brands will not have the same shelf 
space or the benefit of strong advertising that comes with their 
anchor brands.  I believe that the decoupling of the divested 
brands from Camel and Newport will serve to further exacerbate 
their decline. 

Recognizing Imperial’s shelf space disadvantage, the 
proposed Consent requires Reynolds to make some short term 
accommodations in an attempt to give Imperial a fighting chance 
in its effort to gain some shelf space in stores.  First, the Consent 
envisions Reynolds entering into a Route to Market (“RTM”) 
agreement with Imperial, whereby Reynolds agrees to provide 
Imperial a portion of its post-acquisition retail shelf space for a 

                                                 
22 Majority Statement, supra note 6, at 2. 
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period of five months following the close of the transaction.  
Imperial will pay Reynolds $7 million for this agreement.  Under 
the terms of the RTM agreement, Reynolds commits for a period 
of five months to continue placing Winston, Kool, and Salem on 
retail fixtures according to historic business practices, and to 
assign Imperial a defined portion of Lorillard’s current retail 
shelf-space allotments to use as it sees fit.  Second, Reynolds is 
also undertaking a 12-month commitment to remove provisions in 
new retail marketing contracts that would otherwise require some 
retailers to provide it shelf space in proportion to its national 
market share, where Reynolds national market share is higher 
than its local market share.  The intent of this commitment is to 
increase Imperial’s ability to obtain shelf space at least 
proportional to its local market share in many retail outlets for a 
period of 12 months. 

I have reason to believe that these provisions are insufficient 
to make up for Imperial’s significant shelf space disadvantage.  
The five-month RTM Agreement and 12-month commitment 
pertaining to Reynolds’ allocation of shelf space according to its 
local market share are too short.  While Imperial may be 
optimistic that it can establish sufficient shelf space in this limited 
time frame, nothing in the RTM Agreement and 12-month local 
market share commitment will alter retailers’ incentives to 
allocate their shelf space to popular products that sell well when 
those time periods expire.  Even if Imperial offers better terms 
and uses former Lorillard salespeople who have preexisting 
relationships with retailers to push for greater shelf space, it likely 
will still be in retailers’ economic interest to allocate shelf space 
to the strong Reynolds and Altria/Philp Morris brands, not to 
Imperial’s collection of weak and declining brands.23  And at the 

                                                 
23 The majority places its bet on Imperial in part based on the transfer to 
Imperial of “an experienced, national sales force from Lorillard.”  Majority 
Statement, supra note 6, at 2.  I do not believe the transfer of some of 
Lorillard’s sales staff to Imperial will transform Imperial into a significant 
competitor in the U.S. market.  Lorillard’s transferred sales staff will not be 
able to overcome the significant market dynamics described herein.  Moreover, 
Lorillard’s sales staff likely will be unable to fundamentally transform 
Imperial’s lackluster competitive performance in the U.S. market  because, as 
the majority itself acknowledges, “pre-merger Lorillard . . . has not been a 
particularly aggressive competitor in this market, having instead been generally 
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end of Reynolds’ 12-month local market share commitment, 
Reynolds will be able to squeeze Imperial’s shelf space by 
requiring many retailers to provide it shelf space in proportion to 
its higher-than-local national market share.  While Imperial may 
attempt to maintain its retail visibility by offering stores lucrative 
merchandising contracts, Reynolds and Altria/Philip Morris will 
no doubt counter those efforts with their own lucrative contracts.  
In the short run, arguably this may be beneficial for competition, 
but in the long run, Imperial’s market presence will diminish and 
the market will in all likelihood become a stable duopoly.24 

Conclusion 

There is a great deal of discussion among academia, industry 
and other stakeholders about the negative impact on the market 
stemming from over enforcement of the antitrust laws.25  There is 
consensus that over enforcement, also known as “Type 1 errors” 
or “false positives”, can harm businesses and consumers by 
preventing what could otherwise be procompetitive conduct; 

                                                                                                            
content to rely on Newport’s strong brand equity to drive most of its sales.”  
Majority Statement, supra note 6, at 3. 

24 The majority relies on the fact that Imperial will have more favorable 
incentives as compared with those of the pre-merger Lorillard, since Lorillard 
was not a particularly aggressive competitor.  Majority Statement, supra note 6, 
at 3.  But that comparison does not capture the full picture of the competitive 
harm from this transaction.  Reynolds, not Lorillard, was the firm injecting 
some competition into the market.  And as described herein, once Reynolds 
adds Lorillard’s flagship Newport brand to its portfolio, Reynolds will have a 
portfolio of brands that is symmetrical to Altria/Philip Morris, resulting in a 
significant change in its incentives post-merger.  In considering whether 
Imperial will fully restore the competition lost from this transaction, the 
majority seems to omit from its analysis Reynolds’ changed incentives post-
merger, and the effect that these changed incentives will have to substantially 
lessen competition in the U.S. market. 

25 See, e.g., Christine A. Varney & Jonathan J. Clark, Chicago and 
Georgetown:  An Essay in Honor of Robert Pitofsky, 101 Geo. L.J. 1565 
(2013); Bruce H. Kobayashi and Timothy J. Muris, Chicago, Post-Chicago, and 
Beyond:  Time to Let Go of the 20th Century, 78 Antitrust L. J. 147 (2012); 
Alan Devlin and Michael Jacobs, Antitrust Error, 52 Wm. & Mary L. Rev. 75 
(2010); Verizon Commc’ns, Inc. v. Law Offices of Curtis V. Trinko, LLP, 540 
U.S. 398, 414 (2004); Frank H. Easterbrook, The Limits of Antitrust, 63 Tex. 
L. Rev. 1, 15-16 (1984). 
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many commentators believe Type 1 errors can also have a chilling 
effect on future procompetitive conduct.26  However, failing to 
bring antitrust enforcement actions can also cause significant 
harms to consumers.  As has been recently demonstrated by an in-
depth study of merger retrospectives, harm from under 
enforcement, also known as “Type 2 errors” or “false negatives”, 
can come in the form of significant price increases.27  The 
Commission has always been very careful not to take enforcement 
action that turns out not to be warranted, an approach I fully 
support.  This Commission also normally pays close attention 
when we are presented with insufficient divestitures or other 
remedies, to avoid under enforcement errors that can cause 
significant harm to consumers.  Unfortunately, the majority has 
failed to do so in this case. 

For all of these reasons, I respectfully dissent. 
 

                                                 
26 Id. 

27 John Kwoka, MERGERS, MERGER CONTROL, AND REMEDIES, A 
RETROSPECTIVE ANALYSIS OF U.S. POLICY, 2015. 
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DISSENTING STATEMENT OF 
COMMISSIONER JOSHUA D. WRIGHT 

The Commission has voted to issue a Complaint and Decision 
& Order against Reynolds American Inc. (“Reynolds”) to remedy 
the allegedly anticompetitive effects of Reynolds’ proposed 
acquisition of Lorillard Inc. (“Lorillard”).  I respectfully dissent 
because the evidence is insufficient to provide reason to believe 
the three-way transaction between Reynolds, Lorillard, and 
Imperial Tobacco Group, plc (“Imperial”) will substantially lessen 
competition for combustible cigarettes sold in the United States.  
In particular, I believe the Commission has not met its burden to 
show that an order is required to remedy any competitive harm 
arising from the original three-way transaction.  This is because 
the Imperial transaction is both highly likely to occur and is 
sufficient to extinguish any competitive concerns arising from 
Reynolds’ proposed acquisition of Lorillard.  This combination of 
facts necessarily implies the Commission should close the 
investigation of the three-way transaction before it and allow the 
parties to complete the proposed three-way transaction without 
imposing an order. 

In July 2014, Reynolds, Lorillard, and Imperial struck a deal 
where, as the Commission states, “Reynolds will own Lorillard’s 
Newport brand and Imperial will own three former Reynolds’ 
brands, Winston, Kool and Salem, as well as Lorillard’s Maverick 
and e-cigarette Blu brands, and Lorillard’s corporate 
infrastructure and manufacturing facility.”1  Thus, this deal came 
to us as a three-way transaction.  As a matter of principle, when 
the Commission is presented with a three (or more) way 
transaction, an order is unnecessary if the transaction taken as a 
whole does not give reason to believe competition will be 
substantially lessened.  The fact that a component of a multi-part 
transaction is likely anticompetitive when analyzed in isolation 
does not imply that the transaction when examined as a whole is 
also likely to substantially lessen competition. 

                                                 
1 See Statement of the Federal Trade Commission 1, Reynolds American Inc., 
FTC File No. 141-0168 (May 26, 2015). 
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When presented with a three-way transaction, the Commission 

should begin with the following question: If the three-way deal is 
completed, is there reason to believe competition will be 
substantially lessened?  If there is reason to believe the three-way 
deal will substantially lessen competition, then the Commission 
should pursue the appropriate remedy, either through litigation or 
a consent decree.  If the deal examined as a whole does not 
substantially lessen competition, the default approach should be to 
close the investigation.  An exception to the default approach, and 
a corresponding remedy, may be appropriate if there is substantial 
evidence that the three-way deal will not be completed as 
proposed.  In such a case, the Commission must ask: what is the 
likelihood of only a portion of the deal being completed while the 
other portion, which is responsible for ameliorating the 
competitive concerns, is not completed?  In this case, this second 
inquiry amounts to an assessment of the likelihood that Reynolds’ 
proposed acquisition of Lorillard would be completed but the 
Imperial transaction would not be. 

I agree with the Commission majority that the first question 
should be answered in the negative because the proposed transfer 
of brands to Imperial makes it unlikely that there will be a 
substantial lessening of competition from either unilateral or 
coordinated effects.2  I also agree with the Commission majority 
that if Reynolds and Lorillard were attempting a transaction 
without the involvement of Imperial, the acquisition would likely 
substantially lessen competition.3  Thus, taken as a whole, I do 

                                                 
2 Statement of the Federal Trade Commission, supra note 1, at 3. 

3 Statement of the Federal Trade Commission, supra note 1, at 1.  While I agree 
with the Commission’s ultimate conclusion that Reynolds’ proposed 
acquisition of Lorillard would substantially lessen competition, I do not agree 
with the Commission’s reasoning.  In particular, I do not believe the assertion 
that higher concentration resulting from the transaction renders coordinated 
effects likely.  Specifically, I have no reason to believe that the market is 
vulnerable to coordination or that there is a credible basis to conclude the 
combination of Reynolds and Lorillard would enhance that vulnerability.  For 
further discussion of why, as a general matter, the Commission should not in 
my view rely upon increases in concentration to create a presumption of 
competitive harm or the likelihood of coordinated effects, see Statement of 
Commissioner Joshua D. Wright, Holcim Ltd., FTC File No. 141-0129 (May 8, 
2015). 
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not find the three-way transaction to be in violation of Section 7 
of the Clayton Act. 

The next question to consider is whether there is any evidence 
that the Imperial portion of the transaction will not be completed 
absent an order.  In theory, if the probability of the Imperial 
portion of the transaction coming to completion in a manner that 
ameliorates the competitive concerns arising from just the 
Reynolds-Lorillard portion of the transaction were sufficiently 
low, then one could argue the overall transaction is likely to 
substantially lessen competition.  I have seen no evidence that, 
absent an order, Reynolds and Lorillard would not complete its 
transfer of assets and brands to Imperial.  While there are no 
guarantees and the probability that the Imperial portion of the 
transaction will be completed is something less than 100 percent, 
I have no reason to believe it is close to or less than 50 percent.4 

I fully accept that a consent and order will increase the 
likelihood that the Imperial portion of the transaction will be 
completed.  Putting firms under order with threat of contempt 
tends to have that effect.  I also accept the view that a consent and 
order may mitigate some, but perhaps not all, potential moral 
hazard issues regarding the transfer of assets and brands from 
Reynolds-Lorillard to Imperial.  Specifically, the concern is that, 
post-merger, Reynolds-Lorillard would complete the Imperial 
portion of the transaction but more in form but not in function and 
artificially raise the cost for Imperial.  Higher costs for Imperial, 
such as undue delays in obtaining critical assets, would certainly 
materially impact Imperial’s ability to compete effectively.  Given 
this possibility, a consent and order, including the use a monitor, 
would make such behavior easier to detect, and consequently 
would provide some deterrence from these potential moral hazard 
issues. 

It is also true, however, that a monitor in numerous other 
circumstances would make anticompetitive behavior easier to 
detect and consequently deter that behavior from occurring in the 

                                                 
4 I would find a likelihood that the Imperial portion of the transaction would be 
completed less than 50 percent to be a sufficient basis to challenge the three-
way transaction or enter into a consent decree.   
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first place.  Based upon this reasoning, the Commission could try 
as a prophylactic effort to impose a monitor in all oligopoly 
markets in the United States.  This would no doubt detect (and 
deter) much price fixing.  Such a broad effort would be 
unprecedented, and of course, plainly unlawful.  The 
Commission’s authority to impose a remedy in any context 
depends upon its finding a law violation.  Here, because the 
parties originally presented the three-way transaction to 
ameliorate competitive concerns about a Reynolds-Lorillard-only 
deal, and they did so successfully, there is no reason to believe the 
three-way transaction will substantially lessen competition; 
therefore, there is no legal wrongdoing to remedy. 

The Commission understandably would like to hold the 
parties to a consent order that requires them to make the deal 
along with a handful of other changes.  But that is not our role.  
There is no legal authority for the proposition that the 
Commission can prophylactically impose remedies without an 
underlying violation of the antitrust laws.  And there is no legal 
authority to support the view that the Commission can isolate 
selected components of a three-way transaction to find such a 
violation.  In the absence of such authority, the appropriate course 
is to evaluate the three-way transaction presented to the agency as 
a whole.  Because I conclude, as apparently does the Commission, 
that the three-way transaction does not substantially lessen 
competition, there is no competitive harm to correct and any 
remedy is unnecessary and unwarranted.5  Entering into consents 
is appropriate only when the transaction at issue in this case the 
three-way transaction is likely to substantially lessen competition.  
This one does not. 

                                                 
5 The Commission points to the HSR Act as providing the legal basis for the 
FTC to enter into consent orders “to ensure that any competitive issues with a 
proposed transaction are addressed effectively.”  Statement of the Federal 
Trade Commission, supra note 1, at 4 n.7.  When a proposed transaction or set 
of transactions would not substantially lessen competition, as is the case with 
the three way transaction originally proposed here, there are no competitive 
issues with the proposed transaction to be addressed, and the belief that a 
consent order may even further mitigate concerns regarding the transfer of 
assets is not material to our analysis under the Clayton Act.  The HSR Act is 
not in conflict with the Clayton Act and does not change this result. 
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ANALYSIS OF CONSENT ORDER TO AID PUBLIC 
COMMENT 

The Federal Trade Commission (“Commission”) has accepted 
from Reynolds American Inc. (“Reynolds”) and Lorillard Inc. 
(“Lorillard”), subject to final approval, an Agreement Containing 
Consent Order (“Consent Agreement”) designed  to remedy the 
anticompetitive effects resulting from Reynolds’s proposed 
acquisition of Lorillard. 

Reynolds’s July 2014 agreement to acquire Lorillard in a 
$27.4 billion transaction (“the Acquisition”) would combine the 
second- and third-largest cigarette producers in the United States.  
After the Acquisition, Reynolds and the largest U.S. cigarette 
producer, Altria Group, Inc. (“Altria”), would together control 
approximately 90% of all U.S. cigarette sales.  The Commission’s 
Complaint alleges that the proposed Acquisition, if consummated, 
would violate Section 7 of the Clayton Act, as amended, 15 
U.S.C. § 18, and Section 5 of the Federal Trade Commission Act, 
as amended, 15 U.S.C. § 45, by substantially lessening 
competition in the market for traditional combustible cigarettes. 

Under the terms of the Consent Agreement, Reynolds must 
divest a substantial set of assets to Imperial Tobacco Group plc. 
(“Imperial”).  These assets include four cigarette brands, 
Lorillard’s manufacturing facility and headquarters, and most of 
Lorillard’s current workforce.  The Consent Agreement also 
requires Reynolds to provide Imperial with visible shelf-space at 
retail locations for a period of five months following the close of 
the transaction.  This Consent Agreement provides Imperial’s 
U.S. operations with the nationally relevant brands, 
manufacturing facilities, and other tangible and intangible assets 
needed to effectively compete in the U.S. cigarette market.  
Reynolds must complete the divestiture on the same day it 
acquires Lorillard. 

The Consent Agreement has been placed on the public record 
for 30 days to solicit comments from interested persons.  
Comments received during this period will become part of the 
public record. After 30 days, the Commission will review the 
Consent Agreement, and comments received, to decide whether it 
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should withdraw or modify the Consent Agreement, or make the 
Consent Agreement final. 

THE PARTIES 

All parties to the proposed Acquisition and Consent 
Agreement are current competitors in the U.S. cigarette market. 

Reynolds has the second-largest cigarette manufacturing and 
sales business in the United States.  Its brands include two of the 
best-selling cigarettes in the country: Camel and Pall Mall.  It also 
manages a number of smaller cigarette brands that it promotes 
less heavily.  These include Winston, Kool, and Salem.  Reynolds 
primarily sells its cigarettes in the United States. 

Lorillard has the third-largest cigarette manufacturing and 
sales business in the United States.  Its flagship brand, Newport, is 
the best-selling menthol cigarette in the country, and the second-
best-selling cigarette brand overall.  In addition to recently 
introduced non-menthol styles of Newport, Lorillard 
manufactures and sells a few smaller discount-segment brands, 
such as Maverick.  Like Reynolds, Lorillard competes primarily 
in the United States. 

Imperial is an international tobacco company operating in 
many countries including Australia, France, Germany, Greece, 
Italy, Turkey, Taiwan, the United Kingdom, and the United 
States.  It sells tobacco products in the U.S. through its 
Commonwealth-Altadis subsidiary.  Imperial’s U.S. cigarette 
portfolio consists of several smaller discount brands, including 
USA Gold, Sonoma, and Montclair. 

THE RELEVANT MARKET AND MARKET STRUCTURE 

The relevant line of commerce in which to analyze the effects 
of the Acquisition is traditional combustible cigarettes 
(“cigarettes”).  Consumers do not consider alternative tobacco 
products to be close substitutes for cigarettes.  Cigarette producers 
similarly view cigarettes and other tobacco products as separate 
product categories, and cigarette prices are not significantly 
constrained by other tobacco products. 
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The United States is the relevant geographic market in which 
to analyze the effects of the Acquisition on the cigarette market.  
Both Reynolds and Lorillard sell cigarettes primarily in this 
country.  U.S. consumers are in practice limited to the set of 
current U.S. producers when seeking to buy cigarettes. 

The U.S. cigarette market has experienced declining demand 
since 1981.  Total shipments fell by approximately 3.2% in 2014, 
with similar annual declines expected in the future.  The market 
includes three large producers Altria, Reynolds, and Lorillard who 
together account for roughly 90% of all cigarette sales.  Two 
smaller producers  Liggett and Imperial have roughly 3% market 
shares apiece.  All other producers have individual market shares 
of 1% or less. 

Competition in the U.S. cigarette market involves brand 
positioning, customer loyalty management, product promotion, 
and retail presence.  Cigarette advertising is severely restricted in 
the United States: various forms of advertising and marketing are 
prohibited by law, by regulation, and by the terms of settlement 
agreements between major cigarette producers and the individual 
States.  The predominant form of promotion remaining for U.S. 
cigarette producers is retail price reduction. 

ENTRY 

Entry or expansion in the U.S. cigarette market is unlikely to 
deter or counteract any anticompetitive effects of the proposed 
Acquisition.  New entry in the cigarette market is difficult 
because of falling demand and the potentially slow and costly 
process of obtaining Food and Drug Administration clearance for 
new cigarette products. Expansion by new or existing cigarette 
producers is further obstructed by legal restrictions on advertising, 
limited retail product-visibility for fringe cigarette brands, and 
existing retail marketing contracts. 

EFFECTS OF THE ACQUISITION 

The proposed Acquisition is likely to substantially lessen 
competition in the U.S. cigarette market.  It would eliminate 
current and emerging head-to-head competition between 
Reynolds and Lorillard, particularly for menthol cigarette sales, 
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which is an increasingly important segment of the market.  The 
Acquisition would also increase the likelihood that the merged 
firm will unilaterally exercise market power.  Finally, the 
Acquisition will increase the likelihood of coordinated interaction 
between the remaining participants in the cigarette market. 

THE CONSENT AGREEMENT 

The purpose of the Consent Agreement is to mitigate the 
anticompetitive threat of the proposed acquisition.  The Consent 
Agreement allows Reynolds to complete its acquisition of 
Lorillard, but requires Reynolds to divest several of its post-
acquisition assets to Imperial. 

Among other terms, the Consent Agreement requires 
Reynolds to sell Imperial four of its post-acquisition cigarette 
brands: Winton, Kool, Salem, and Maverick.  These brands have a 
combined share of approximately 7% of the total U.S. cigarette 
market. Reynolds must also sell Lorillard’s manufacturing facility 
and headquarters to Imperial, give Imperial employment rights for 
most of Lorillard’s current staff and salesforce, and guarantee 
Imperial visible retail shelf-space for a period of five months 
following the close of the transaction.  Finally, Reynolds must 
also provide Imperial with certain transition services. 

This divestiture package, including the nationally recognized 
Winston and Kool brands, provides Imperial an opportunity to 
rapidly increase its competitive significance in the U.S. market.  
Imperial will shift immediately from being a small regional 
producer with limited competitive influence on the larger firms to 
become a national competitor with the third-largest cigarette 
business in the market.  While Imperial’s plans call for it to 
reposition the acquired brands, which have lost market share as 
part of the Reynolds portfolio, Imperial has successfully executed 
similar turnarounds with brands in other international markets. 

Imperial will have greater opportunity and incentive to 
promote and grow sales of the divested brands because, unlike 
Reynolds, incremental sales of these brands are unlikely to 
cannibalize sales from more profitable cigarette brands in its 
portfolio. Imperial’s incentive to reduce the price of the 
divestiture brands, in order to grow their market share, is a 
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procompetitive offset to the reduction in competition that will 
result from the consolidation of Reynolds and Lorillard.  
Imperial’s incentive to reduce prices and promote products in new 
areas likewise reduces the threat of anticompetitive coordination 
following the merger as coordination on price increases and other 
aspects of competition may be relatively difficult given Imperial’s 
contrary incentives. Ultimately, the divestiture package provides 
Imperial with a robust opportunity to undertake procompetitive 
actions to grow its market share in the U.S. cigarette market, and 
address the competitive concerns raised by the merger. 

OPPORTUNITY FOR PUBLIC COMMENT 

By accepting the Consent Agreement, subject to final 
approval, the Commission anticipates that the competitive 
problems alleged in its Complaint will be resolved.  The purpose 
of this analysis is to invite and facilitate public comment 
concerning the Consent Agreement to aid the Commission in 
determining whether it should make the Consent Agreement final.  
This analysis is not an official interpretation of the Consent 
Agreement, and does not modify its terms in any way. 
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IN THE MATTER OF 

ZIMMER HOLDINGS, INC., 
LVB ACQUISITION, INC., 

AND 
BIOMET, INC. 

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATION OF 
SECTION 7 OF THE CLAYTON ACT AND SECTION 5 OF THE 

FEDERAL TRADE COMMISSION ACT. 

Docket C-4534; File No. 141 0144 
Complaint, August 11, 2015 – Decision, August 11, 2015 

This consent order addresses the $13.35 billion acquisition by Zimmer of 
certain aspects of Biomet. Zimmer and Biomet are two of the four largest 
musculoskeletal medical device companies in the United States, with their 
revenues coming in over $1 billion annually. The complaint alleges that the 
proposed acquisition would violate Section 7 of the Clayton Act, and Section 5 
of the Federal Trade Commission Act. The proposed acquisition will lessen 
competition in the U.S. markets for unicondylar knee implants; total elbow 
implants; and bone cement. The order requires Zimmer and Biomet to divest all 
U.S. assets and rights related to Zimmer’s ZUK unicondylar knee implant to 
Smith & Nephew and all U.S. assets and rights related to Biomet’s Discovery 
Total Elbow implant and Cobalt Bone Cement to DJO. Zimmer is also required 
to waive any non-compete employment clauses and assist in facilitating 
employment interviews between key employees and sales representatives from 
Zimmer distributors who currently sell the ZUK. The Order requires Zimmer 
and Biomet to divest their respective U.S. assets and rights to the divested 
products no later than ten days after the Proposed Acquisition is consummated 
or on the date the Order becomes final, whichever is earlier.  The Commission 
has agreed to appoint an interim monitor to ensure that Zimmer and Biomet 
comply with all of their obligations pursuant to the Consent Agreement and to 
keep the Commission informed about the status of the transfer of the assets and 
rights to Smith & Nephew and DJO. 
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For the Commission: Meghan Iorianni, Steven C. Lavender, 
Kenneth A. Libby, and Christine Tasso. 
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White & Case LLP; Steve Newborn, Weil, Gotshal & Manages 
LLP. 

  


