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IN THE MATTER OF

ASBURY AUTOMOTIVE GROUP, INC.
D/B/A
COGGIN AUTOMOTIVE GROUP
AND
CROWN AUTOMOTIVE GROUP

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4606; File No. 152 3103
Complaint, March 22, 2017 — Decision, March 22, 2017

This consent order addresses Asbury Automotive Group, Inc.’s advertisements
to sell used motor vehicles. The complaint alleges that respondent has
represented that the certified used motor vehicles it sells have been subject to
rigorous inspection, including for safety issues, but has failed to disclose
adequately that some of these vehicles are subject to open recalls for safety
issues. The consent order prohibits the respondent from representing that used
motor vehicles it offers for sale are safe, have been repaired for safety issues, or
have been subject to an inspection for issues related to safety unless the used
motor vehicles are not subject to any open recalls for safety issues or the
respondent discloses, clearly and conspicuously, in close proximity to such
representation, any material qualifying information related to open recalls for
safety issues.

Participants

For the Commission: Courtney Estep, Michael White, and
Evan Zullow.

For the Respondent: Lucy Morris and Joel Winston, Hudson
Cook, LLP; Alexander Okuliar, Orrick, Herrington & Sutcliffe

LLP; Dean Calloway and George Villasana, in-house attorneys.

COMPLAINT

The Federal Trade Commission, having reason to believe that
Asbury Automotive Group, Inc., also d/b/a Coggin Automotive
Group and Crown Automotive Group, a corporation
(“Respondent”), has violated provisions of the Federal Trade
Commission Act (“FTC Act”), and it appearing to the
Commission that this proceeding is in the public interest, alleges:
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1. Respondent is a Delaware corporation, with its principal
office or place of business at 2905 Premiere Parkway, NW, Suite
300, Duluth, GA 30097. Respondent has marketed, advertised,
offered for sale, and sold used motor vehicles.

2. The acts or practices of Respondent alleged in this
complaint have been in or affecting commerce, as “commerce” is
defined in Section 4 of the FTC Act, 15 U.S.C. § 44.

3. Since at least November 2014, Respondent has
disseminated or has caused to be disseminated advertisements
promoting the sale of used motor vehicles.

4. Respondent’s advertisements include, but are not
necessarily limited to, advertisements and marketing materials
posted on the  websites www.cogginauto.com and
www.crownauto.com, excerpts of which are attached as Exhibits
A through E. On its website, on a page prominently titled
“Coggin Certified,” and on other pages similarly touting the
“Crown Automotive Certified Program,” it makes claims which
include the following representations regarding certified used
vehicles:

“Inspected, Reconditioned & Certified

Every Coggin Certified used car or truck has
undergone a 150 point bumper-to-bumper
inspection by Certified mechanics. We find and fix
problems - from bulbs to brakes - before offering a
vehicle for sale.”

Exhibit A (excerpt from www.cogginauto.com)

“Our Crown Certified Used Vehicles Include: | 150 Point
Bumper-to-bumper inspection . . .

skoksk

Inspected, Reconditioned & Certified

Every Crown Certified used car or truck has
undergone a 150 point bumper-to-bumper
inspection by Certified mechanics. We find and
fix problems from bulbs to brakes before


http://www.cogginauto.com/
http://www.crownauto.com/
http://www.cogginauto.com/
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offering a vehicle for sale.”

Exhibit B (excerpt from www.crownauto.com).

“...Are your used cars inspected?

Answer: Yes, Crown Automotive sends every Crown
Certified used vehicle through a rigorous 150 point
inspection to ensure that every vehicle is in top shape
before you take it home. It is important to Crown that
every feature of your vehicle work as it should so that you
have peace of mind before you leave the dealership.

*kk

...What are certified used cars?

Answer: It's the reliability of new and the affordability of
pre-owned car. A certified used car must go through a
rigorous inspection. The certification comes from the
manufacturers to ensure top quality of the pre-owned car
being sold to you. Crown Automotive also offers Crown
Certified used vehicles.”

Exhibit C (excerpt from www.crownauto.com).

5. Even though it makes the claims set forth in Paragraph 4,
Respondent has advertised numerous certified used vehicles
subject to open recalls for safety issues on its websites.

6. In some instances, these open recalls for safety issues have
included recalls for defects that can cause serious injury. For
example, Respondent has advertised a certified used vehicle that
has a recall for defects, which, among other things, could cause
fuel to leak out and the engine to misfire or stall, thereby
increasing the risk of a crash. Respondent has also advertised a
certified used vehicle that has an open safety recall for a defect
that can cause the vehicle to move in an unexpected or unintended
direction, thereby increasing the risk of a crash.

7. In numerous instances, when Respondent has advertised
certified used vehicles that are subject to open recalls for safety
issues making the claims set forth in Paragraph 4, it has provided
no accompanying clear and conspicuous disclosure of this fact.


http://www.crownauto.com/
http://www.crownauto.com/
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8. When consumers search for particular categories of
vehicles on Respondent’s websites, there is no disclosure
regarding open recalls for safety issues. An example of such
search results includes the following:

2011 Honda Civic LX Sedan
Stock #: BE042973 Internet Price

Exterior Color:  Pewter $1 2,994

Interior Color:  Beige

Body Style: Sadan
Transmission:  Manual 5 Spead
Location: Coggin Honda Jacksonville Brice

Mileage: 26541
R, mOTe....
B Watch Video £
e Certified
&3 Save This Car! Pre-Owned m
§ Get Price Alerts HHONDA 2 - Compare

Stock #: BT020358 Internet Price

Exterior Color:  Sapphire Black $16,991

Interior Color:  Black

Body Style: SUV
Transmission:  Manual 6 Spead
Location: Courtesy Nissan of Tampa BEice,
| ———— e
more...
B8 Watch Video i
< | s

EE=TE 2011 Nissan Juke SUV

3 Save This Car!

(=] Get Price Alerds Compare
2011 Hyundai Sonata Sedan
Stock #: BH201934 Internet Price
Exterior Color:  Radiant Silver $18,991

Interior Color:  Gray

| Body Style: Sadan
Transmission:  Automatic
Location: Courtasy Hyundai Drice

Mileage: 42062

more...
8 Watch Video Z=» HYUNDAI
&3 Save This Car! Certified Pre-Owned W

Compare
=] Get Price Alerts
@ 2011 Hyundai Sonata Sedan
Stock #: BHO70073 Internet Price
| Exterior Color:  Camel $13,991

Interior Color:  Beige

1 Body Style: Sadan
Transmission:  Automatic
Location: Courtesy Hyundai Drice

Milzage: 54497

e ——  more...

B Watch Video Electronic Stability Control (Traction Control
Systern)

&3 Save This Car!

&= HYUNDAI
Certified Pre-Owned

) Get Price Aleris Compare

Exhibit D at 3.
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9. Until at least June 2015, when consumers have viewed
specific vehicle listings on Respondent’s websites, there has been
no disclosure regarding open recalls for safety issues. An
example of such a listing includes the following:

Home  Inventory | Reseap

sk T ventmy share ) E1H @ #119

“*Price excludes tax, tag, dealer installed eptions, $98 private tag agency fee and $599.00 predelivery service fee.

Photos Video

Request More Info

First Name*

Last Name*

Preferred Contact® Email ¥
Email*

Home Phone

Comments

4

\‘ P s ~ = Intemet Price $13,991
wwwtampahyundm com - COURTESY i

Your estimated monthly payment:

$221 per menth

Overview Options & Packages Tech Specs
@2 save This Carl
Details Fuel Efficiency Rating
Y GetPrice Alers
VIN: SNPEB4AC4BHO70073 City MPG: Huy MPG:
Stock #: BHO70073 22 35 &> HYUNDAI
Body Style: Sedan Certified Pre-Owned
Engine: 2.4L T4 oyl Actual rating will vary with options, drivi ditions, habits
5 g L i g[ ual oing vl vary with apins drvng ondin, SHOW ME THE FREE
ransmission: utomatic
Drive Line: Front-wheel Drive Gmmﬁmlx
Exterior Color: Camel
Interior Color: Beige Vehidle Location
Mileage: 54497
Location: Courtesy Hyundai Courtesy Hyundai
3810 W, Hillsborough
)
Exhibit E.

10. To uncover any information about open recalls for safety
issues through Respondent’s website, a consumer would have to
locate the “Carfax” link on the search results page or the vehicle
listing page and click on it to access a vehicle history report,
although the “Carfax” link provides no descriptive information or
in any way conveys that it contains important safety information
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about recalls. Moreover, in numerous instances, even these
reports omit information about open recalls for safety issues.

VIOLATION OF THE FEDERAL TRADE COMMISSION
ACT

Count I

11. In connection with the marketing, advertising, offering for
sale, or sale of used motor vehicles, Respondent has represented,
directly or indirectly, expressly or by implication, that used motor
vehicles it sells have been subject to rigorous inspection,
including for safety issues.

12. In numerous instances in connection with the
representation set forth in Paragraph 11, Respondent has failed to
disclose, or disclose adequately, that used motor vehicles it sells
are subject to open recalls for safety issues.

13. Respondent’s failure to disclose, or disclose adequately,
the material information set forth in Paragraph 12 above, in light
of the representation described in Paragraph 11, above, constitutes
a deceptive act or practice in or affecting commerce in violation
of Section 5(a) of the FTC Act, 15 U.S.C. § 45(a).

THEREFORE, the Federal Trade Commission, this twenty-
second day of March, 2017, has issued this complaint against

Respondent.

By the Commission.
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Exhibit A

11202014 Cogoin Automiotive Group | Mew BNV, Acura, Bulc, Ford, Honds, GMC, Mercedes-Beanz, Lincain, Toyol, Soion, Nisean, Chevralet sealershipn, FL..

Coggin Automotive Group

FL 34082

Coggin Certified

| _COGGIN |
AUTOMOTIVE|

| CERTIFIED |

Coggin Automotive Cerfified Used Cars

The Coggin Automofive Certified Used Car program gives you confidence in buying a used
car. Coggin Automotive Certified Used Cars give you many of the same assurances you get
with a new car, without the high price. We've put the largest selection of used cars, along with
a program that offers benefits that make buying a used car a sure thing. Take the time to
review this valuahle information because at Coggin, our only goal is to make sure you are
satisfied with your purchase. All Coggin Certified used cars, trucks, SUVs, crossovers and

hybrids come with:

Free CARFAX® Report
Caoggin researches your vehicle's history so you
can be confident in your purchase decision. Each
Coggin Certified used car comes with a free
CARFAXE report. Make sure to ask your
salesperson to see the full report.
Exclusive 3-Day Exchangs Program
Coggin Centified used vehicles offer an
unparalleled level of quality and reliability. If you
are mot satisfied or any reason with your Coggin
Certified used car, bring it back within 3 days (or
300 miles) and exchange your vehicle for anather.
nspected, Reconditioned & Certified
Every Coggin Certified used car or truck has
undergone a 150 point bumper-to-bumper
inspection by Certified mechanics. We find and fix
prablems - from bulbs to brakes - before offering a
vehicle for sale.

Coggin Certified Used Cars

Price Protection Guarantes

Coggin will never knowingly be undersold. If you find a lower
price on a comparable vehicle within 2 wesks even after the
sale - bring it to our attention and we will pay 110% of the
difference?. It is that simple.

30-Day / 1.000 Mile Limited Warranty

Coggin stands behind its Certified used vehicles with an
industry-leading warranty. At Coggin, every Coggin Certified
vehicle is backed by our 30-Day [ 1,000 Mile Limited
Warranty with 30 deductible.”

Guaranteed Selection

With the largest selection of used cars and trucks in stock
and ready for immediate delivery, you are sure to find what
you are looking for at Coggin. If we do not have the vehicle
you are locking for, we will do our best to find one for you.

Premiere Financing & Extended Senvice

Coggin and its affiliates help loan over 32 billion eveary year.

We use our size to make the mast competitive financing

available - regardless of your credit history. For even greater
Exhibit A, Page 1
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A Coge ke g e .o 4y RS, PSR
’ peace of mind, we also offer extended service contracts
providing protection up to 125,000 miles.

Coogin Used. It's Like Buying New.

"All Epalrs completad by s2ling dealer. Benefis avalable for breakdowns beyond S0 miss, See dealer for datals, 7 Present buyers orderfor
comparabie vehicie WHhin 48 hours of puras for a refund of 110% of he dference,

it cogginaLtn.comicoggin-certified Him Exhibit A, Page 1 e
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Exhibit B

11132014 CTOW ALRD GToUp | New HONda, Ford, CITysier, Doage, Jaen, Nissan, BNVY, Voivg, ACUTa CEIrshp In Graensoor, NG 74T
Crown Auto Group
Greansbom, NC 27407

Crown Automotive Certified Program

AUTOMOTIVE

|AUT MOTIVE

CERTIFIED'

Crown Automotive Certified Used Cars

Frhihit B, Page 1
P AW CTOMTELED GO Wn- UMt ve-cariflec programim 1z
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11192014 (Crown Aty Group | New Hords, Fard, Cirysier, Dooge, Jaep, Nissan, BMW, Vi, Acura ssiersnip In Greenedars, NG 2741

Crown Certified Used Vehicles. Buy With Confidence

Exhibit B, Page 2
P Y LD, SO T W Ut ve-Cartifadkprogram 2 Him 2
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Exhibit C

Home  MewWehicks PreCwmed  Senie 5o i ies  Deakrships

About Us

Crovn Aurba Group - Bew ared Ussd Car Dealers Serving North Carolins, South Caroling, Vieginia, and New Jerssy
Ve are our #1source for qualicy mew and used cars! Hare at Crown Aute me hav ; satection of new and Used cars by Acura, BMW, Cheyshar, Dedga,
Ford, Henda,

1. Wil yoria byt Car even i1 do w0l puechase one Toom Crown?

picific wa valll e et and 1

&, lre yourr used cars inspected?

Faot i avedlabbas with swary pre-ommned vehick so that youw know your vahid (s in great condition

3, D yioi Draisfier cars hebweoi dealerships?
- LT i)

that dessiral another

4, Does Crowm provide warraiity wark?

A ik, on the riajoity of cars and rucks.  With so mary dealerships we car

[

5. What are certified wsed cars?

Home | [reniory | Dealerships | AboutUs | Emploment | P

Exhibit C, Page 1
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Exhibit C, Page 1
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Exhibit D

Sl
LCars

Ricindy
Viewsd Cars

AT

Certified Pre-Owned

Search

208 Diitics Matching:
Al et
Ml Mabes

ol Mieane

Al Lcations

Al Bady Hyles

Eserinr Color:
Interior Color
Trnzmkson:
Location;
Miaga:

Al Extaion Colons
2p Coder

Wisage Range | any Range ¥

Reset Search

Exterior Color

Pra-Own

Intarior Colar:
Budy !
TratemEs0n;
Locakion:
Whsspe:

Pra-Dwn

¢ 2011 Hon
Stk #;
Esterinr Color;
Interior Calar
B 3

Year

Location:
N Milage:

Pre-Own

Make e
Estariar Codor:
[terior Cokar

Hmonoa & 2N Gy

S

qﬁn
MHONDA &S .

Saduct iaw

e, RS ...

Irtmrt Price

$24,494

g
Toggin Honda of . Flerce
3851

Certified

ad o

Compare

Intwemt Price

$13,991

RO RS
Toggin DieLand] Handa
o]

Certified

ad
Compare

da Fit Sport Hatchback
13

Irtumat Price

$12,904

Get Tntermat

tabudes b
Back

i
Coggin Honda Jackzanils

4501

" Certified

ad
Compare

2011 BMW 328i Sedan 3 Sedan

ERMSENRD
Titamiin Siver
Hazk

Intwent Price

$24,993
Exhibit D, Page 1
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Trnzmisgom:  Bigrtic
Lozation
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m

e

Premium Fakage, Convenience Package, Yalus

Fackans
o

2011 BMW 328i Sedan 3 Sedan

Smck #; BEB3LAIL

Exterior Color;  Jet Black

[nierlor Color Saddle Brown

Body e Sedan

Transnsdon: Aulnmatic

Lecation: Coggin BN Tz ozt
LY 18600

more

Valus Package ['Wheds: 17° Light Aboy V-
Spoks, IPod & L8 Adapter, Dakota Leather

Upheoistery]
-—
el s o ) el

ok g EESOHITED

Extariar Color:  Palshed Metal

Intertor Color Gy

Bor Bes  Hachiack

Trn=mimion; 06T Tranznimion
Location: Coggin Honda Jacksarile
s 41540

Pra-Dwnad
HuonDa & 555

Smek #: B3114579
Exterior Cobors  Gotd
[nieror Color;  Beipe
Body Shle: Van Pamenper Van
= Trancneson:  Autmatic
8 Location: Courtagy Toyds of Branden

Wik il

ED o

Snck £ Bvi0I5 1
Etarir (b0 Elack Sapphiva
[nterior Colir Temacods
| odyohde  Coup
Tranzmegion;  Mmual
Locatiom: Togein BNW Tremure Dozt
Mg L
[,

Havication System, Fremium Fackege, M Sport
Fackags, Comeniine Fackege, [moie

packames. )

e P ;tmﬁ

Sk #; 138079
Esterior [olor:  Slbver [ee
[nterker Color: - [vary

Bodty Sty aK
Trnsnkson:  Autonatc
Locatian: Copgin Buick GWC of Orange
Pk
i kg 12567
Lied
-————

2011 Honda Insight LX Hatchback
d

2011 BMW 135i Coupe A Coupe

397

Get Internet

Compare

Trbwrwt Pricy

$24,993

Get Tnte
i

et

Compare

Tniernt Prs

$12,994

Get Tnternet

2011 Toyola Sienna Van Passsnger Van

Compare
Trbamst Pricy $1?,533
Get T Ll

Compae

Tndernd e

$28,993

Compare

2011 Chevrolet Traverse LTZ SUV

Trbwrmat Price

Exhibit D, Page 1
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iy e Thiy Gt

[ et Price inr

iy T e T T

[ et Price inr

iy e Thiy Gt

3 B Pra din

IS
FRE-DWNED

2011 Honda Civic LX Sedan

Stck 8¢ EDB42I73
Extarior {odor: Pt
Intarior Colar:  Beige
Shle: Salan
B Trammbsion:  Manual § Spesd
Locakion: Taggin Honda Jackmmvile
N Mg WHL

Certified
Pie-Dwnad
HuonDa & TS

2011 Nissan Juke SUV

Sk #; ETDZ0R
Ederior folor:  Sapphire Blxck
Intsrhor Color; Hack
e L
Transmison:  Manual 6 Speed
Lovation: Courtesy Wesar of Tampa
Mikaga ]
e,

S me g

2011 Hyundai Sonata Sedan

ek & BHIN1934
Edarior Color:  Radint Shear
Intericr Color: ey

e Selm
Traemizon:  Auinmatic
Loeation; Courisy Hyundsl
Ll 12082

2011 Hyundai Sonata Sedan

Sk #; BHI7I0T3
Bxtarior Cobor:  Camad
Intetfcr Colir  Bage

e Sadan
Trnemsgon: — Aulnnaic
Locatiin: fiiftegy Hyindsl
Mikaga: 447

[,
Bectranic Stabiity Control (Traction Control
Siystem )

=0 HYUNDAI
Cartifiead Pra-Ounad

;|

2011 Toyota Prius Hatchback

ok £ BIHRE2

Exterior [olor; - White

Interhor Color  Dark Gray

Body Stde:  Hafchberk

Trnemion: 4T

Locatin; Tnurtesy Toyotz of Ermndon
Wikaga: s

mote

-
2011 BMW 328i Sedan 3 Sedan

Compare

Tilwri Pice

$12,994

Get Internet

Biist
Compare

Trtmrrwt Price

$16,991

Compare

Tilwri Pice

$18,991

Get Internet

Compare

Trtmrrwt Price

$13,991

Compare

ekt Price

$18,991

Geb Internet

B

Compare

Exhibit I, Page 3
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Shack £ BDI9 717 Iniwrut e

Extarior Color:  lpine Wite $36,992

Intarior Color:  Cinnaman Bruam

By Soyfe Sadan

Transmison:  Asomatc

Locatin: Coppin BMW Treure (ozd AL,
Wieage: 180EL

FromiLm Fackage 2, Sport Packags, Framim
Fatkaiy, BV Apgc

T i Compire

2011 Toyota Highlander SUV
ok F BEGET3 Istermed Prie

Exterior Cokor:  Sendy $28,993

Interior Color;  Sand Beige

Bty Sode: 5K
Tranzmbsor;  dutoratic
Location: Courtesy Towcks of Brandon Ll
Whage: I
W Wigtch e
P

-] Gt Fras dene

compare

lemant | Siemap

Exhibit I, Page 4
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Exhibit E

T Ry - devad nputr = i Q
La Vigwsal Cars Cilfh At ds  Hids

Home  Inventory | FESSSURRNNE S Senike B Pams  Speciiés | Collison  Deakirshigs  Map b Locations  Careers

2011 Hyundai Sonata Sedan
Share i (| =l @ 2
**Price eurludes ta, tag, dealer nstaled optinns, $98 private g agency e and 569900 predeitery service fee
Request More Info

First Hame*

Lacat P ™

Frafirred Contact® Email
Email*
Home Fhane

Comments

Inbernet Prics $ 13,99t

Gt Tntermat Price

Vo ectimabed rrgnthly povg reent
—— T rr g221 % e
i EaREm 55 AN
BEEPENEPE ) -

[
CHENdEW options & Packages Tech Specs
wlchg Sava This Can
Details Fuel Efficiency Rating
o Bat Prica Alans
VIiN: SHPEB4ACABHOTONTI ity MG Hiwy PP
Shack 21 BHITON73 22 35 & HYUNDRI
By Siyle: Sedan arifiad Fre-Dwees
Engine: TALTACH  dcieddvalig vy wih opkir driing canciions haki HOW ME THE FREE
Transmission: Mutomabc e rlalplEl
D Linses Fromt-whesd Drive
Exterios Color: Camel
fof Cokars
e oker B Vehicle Location
Hileage: 54407
Lacatiom Courbesy Hyandal

Courtesy Hyundal

Exhibit E, Paze 1
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Included Packages

Electronic Stability Contraol

Traction okl Systen Similar

Vehicles
Conanents:
NEW ARRIVALY -CERTIFIED- PRICED BELOW MARKET] THIS SONATA WILL SELL FAST] - e, | T $17.593
BLUETCOTH, IPO0 ADAFTER, MP3 (D FLAYER, KEYLESS ENTRY, AND TIRE PRESSURE H
MOMITORS- -GREAT GAS MILEAGE - This Sonata looks oreat with a ciean Beige Intevior and
Cameel eeferion Save money at the pump knawing this Sonaa gets 35.0 MPG| Please call Wiew e taiks

to confirm that this Sonata s stil availabld Call us today bo schedule 2 hasske—fres test
drived Wie ane ated At 3R10 W, Hilborough, Tamps, AL 33614

crable effort i mats to snsune the accuracy of this nfomation, we ans not Wew D

v Gr omimaions contaned on thess pages. Flease verfy any information n

Coggin Aukomodve Croup. E . 2 512,591
e

**Frice eatludes tas, fo, dealer instaled opdons. $96 priate g agency fee and $630,00 predeliery
servics fae.

ey Service | Privecy Statement | Stemap

DECISION

The Federal Trade Commission (“Commission”) initiated an
investigation of certain acts and practices of the Respondent
named in the caption. The Commission’s Bureau of Consumer
Protection (“BCP”) prepared and furnished to Respondent a draft
Complaint. BCP proposed to present the draft Complaint to the
Commission for its consideration. If issued by the Commission,
the draft Complaint would charge the Respondent with violation
of the Federal Trade Commission Act.

Respondent and BCP thereafter executed an Agreement
Containing Consent Order (“Consent Agreement”). The Consent
Agreement includes: 1) statements by Respondent that it admits
the facts necessary to establish jurisdiction; and 2) waivers and
other provisions as required by the Commission’s Rules.

The Commission considered the matter and determined that it
had reason to believe that Respondent has violated the Federal
Trade Commission Act, and that a Complaint should issue stating
its charges in that respect. The Commission accepted the
executed Consent Agreement and placed it on the public record
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for a period of 30 days for the receipt and consideration of public

comments.

The Commission duly considered any comments

received from interested persons pursuant to Section 2.34 of its
Rules, 16 C.F.R. § 2.34. Now, in further conformity with the
procedure prescribed in Rule 2.34, the Commission issues its
Complaint, makes the following Findings, and issues the
following Order:

Findings

Respondent Asbury Automotive Group, Inc., also d/b/a
Coggin Automotive Group and Crown Automotive
Group, is a Delaware corporation, with its principal
office or place of business at 2905 Premiere Parkway,
NW, Suite 300, Duluth, GA 30097.

The Commission has jurisdiction over the subject
matter of this proceeding and over the Respondent, and
the proceeding is in the public interest.

ORDER

DEFINITIONS

For purposes of this order, the following definitions shall

apply:

A.

Unless otherwise specified, “Respondent” shall mean
Asbury Automotive Group, Inc., also d/b/a Coggin
Automotive Group and Crown Automotive Group, and
its successors and assigns.

“Advertisement” shall mean a commercial message in
any medium that directly or indirectly promotes a
consumer transaction.

“Clearly and conspicuously” shall mean that a required
disclosure is difficult to miss (i.e., easily noticeable)
and easily understandable by ordinary consumers,
including in all of the following ways:
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I. In any communication that is solely visual or
solely audible, the disclosure must be made
through the same means through which the
communication is  presented. In any
communication made through both visual and
audible means, such as a television advertisement,
the disclosure must be made through the same
means through which the representation requiring
the disclosure is presented.

2. A visual disclosure, by its size, contrast, location,
the length of time it appears, and other
characteristics, must stand out from any
accompanying text or other visual elements so that
it is easily noticed, read, and understood.

3. An audible disclosure, including by telephone or
streaming video, must be delivered in a volume,
speed, and cadence sufficient for ordinary
consumers to easily hear and understand it.

4. In any communication using an interactive
electronic medium, such as the Internet or
software, the disclosure must be unavoidable.

5. The disclosure must use diction and syntax
understandable to ordinary consumers and must
appear in each language in which the
representation that requires the disclosure appears.

6. The disclosure must comply with these
requirements in each medium through which it is
received, including all electronic devices and face-
to-face communications.

7. The disclosure must not be contradicted or
mitigated by, or inconsistent with, anything else in
the communication.

“Material” shall mean likely to affect a person’s choice
of, or conduct regarding, goods or services.
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“Motor vehicle” shall mean:

Any  self-propelled vehicle designed for
transporting persons or property on a street,
highway, or other road;

Recreational boats and marine equipment;

Motorcycles;

Motor homes, recreational vehicle trailers, and
slide-in campers; and

Other vehicles that are titled and sold through
dealers.

IT IS HEREBY ORDERED that Respondent and its officers,
agents, representatives, and employees, directly or indirectly, in
connection with the marketing, advertising, offering for sale, or
sale of used motor vehicles to consumers shall not, in any manner,
expressly or by implication:

A.

Represent that used motor vehicles that Respondent
offers for sale are safe, have been repaired for safety
issues, or have been subject to an inspection for issues
related to safety unless:

1.

The used motor vehicles are not subject to any
open recalls for safety issues, and the
representation is otherwise not misleading, or

Respondent discloses, clearly and conspicuously,
and in close proximity to such representation, any
material qualifying information related to open
recalls for safety issues, including but not limited
to:

a. the fact that its used motor vehicles may be
subject to unrepaired recalls for safety issues,
and
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b. how consumers can determine whether an
individual motor vehicle is subject to an open
recall for a safety issue that has not been
repaired,

and the representation is otherwise not misleading.
Provided further that if Respondent receives any
written notification from a manufacturer that an
individual used motor vehicle is subject to an open
recall for a safety issue, Respondent must clearly and
conspicuously provide to the consumer, prior to the
consummation of the sale of that used motor vehicle,
either (a) any written notification from a manufacturer
that Respondent has received that the motor vehicle is
subject to an open recall for a safety issue, or a
document that conveys the same information using a
substantially similar format, or (b) a written
notification that clearly and conspicuously conveys
that the vehicle is subject to an open recall that is
unrepaired, and the safety risks associated with the
recall, that is made available by the U.S. Department
of Transportation’s National Highway Traffic Safety
Administration (“NHTSA”) or a commercial provider
of recall information.

B. Misrepresent the following:

1. Whether there is or is not an open recall for safety
issues for any used motor vehicle;

2. Whether Respondent repairs used motor vehicles
for open recalls for safety issues; and

3. Any other material fact about the safety of the used
motor vehicles it advertises for sale.

II.

IT IS FURTHER ORDERED that Respondent, within sixty
(60) days of entry of this Order, must provide, by first class mail
to the last known address of every consumer who purchased a
certified used motor vehicle from Respondent between July 1,
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2013 and September 2, 2015, a notice on Respondent’s letterhead
that clearly and conspicuously discloses the following:

“We want to alert you that some of the used vehicles we
recently sold had been recalled for safety issues, but
weren’t repaired as of the date they were sold. You can
check whether the vehicle you bought from us is subject to
an unrepaired recall at the National Highway Traffic
Safety Administration's recall website,
https://vinrcl.safercar.gov/vin/. That site also provides
information on how to get your vehicle fixed if it's been
recalled.”

Respondent shall not include any advertising, marketing, or other
promotional information in the notice. Moreover, the mailing
shall not include any other documents. The envelope enclosing
the notice shall have printed thereon in a clear and conspicuous
fashion the disclosure “Important Safety Recall Information.”

Provided, however, that Respondent is not required to provide this
notice for (A) any motor vehicle that Respondent can demonstrate
was not subject to an open recall for a safety issue at the time of
purchase and delivery, or (B) any motor vehicle that was the
subject of one or more open recalls for safety issues at the time of
purchase and delivery that Respondent can demonstrate have
subsequently been fixed.

For purposes of Subpart (A) of this proviso, records showing that
the vehicle was not listed as subject to an open recall for a safety
issue, as of the date of the purchase, on the Original Equipment
Manufacturer’s recall database, on the National Highway Traffic
Safety Administration’s www.safercar.gov database, or on a
database with information on vehicle recalls that is generally
accepted based on the expertise of professionals in the relevant
area to yield accurate and reliable results, shall be deemed to be
sufficient to demonstrate that the vehicle was not subject to an
open recall for a safety issue at the time of purchase and delivery.

For purposes of Subpart (B) of this proviso, (i) repair records
generated by the dealer in the ordinary course of business that
demonstrate that a vehicle with an open recall for a safety issue
has been repaired; or (ii) records showing that the vehicle is no
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longer listed as subject to an open recall for a safety issue on the
Original Equipment Manufacturer’s recall database, on the
National Highway Traffic Safety Administration’s
www.safercar.gov database, or on a database with information on
vehicle recalls that is generally accepted based on the expertise of
professionals in the relevant area to yield accurate and reliable
results, shall be deemed sufficient to demonstrate that an open
recall for a safety issue has been fixed.

I11.

IT IS FURTHER ORDERED that Respondent shall, for five
(5) years after the last date of dissemination of any representation
covered by this order, maintain and upon request make available
to the Commission for inspection and copying:

A. Each advertisement or other marketing material that
makes any representation covered by the order unless,
in comparison to an advertisement or other marketing
material already maintained by Respondent pursuant to
this Section, the advertisement or marketing material:
(1) is a duplicate, or (ii) differs only in the description
of the wvehicle in ways not related to any
representations covered by this order;

B. All materials that were relied upon in disseminating
the representation;

C. All evidence in its possession or control that
contradicts, qualifies, or calls into question the
representation, or the basis relied upon for the
representation, including complaints and other
communications with consumers or with governmental
or consumer protection organizations; and

D. Any documents reasonably necessary to demonstrate
full compliance with each provision of this order,
including but not limited to all documents obtained,
created, generated, or that in any way relate to the
requirements, provisions, or terms of this order, and all
reports submitted to the Commission pursuant to this
order.
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IVv.

IT IS FURTHER ORDERED that Respondent shall deliver
a copy of this order to all current and future principals, officers,
and directors, and to all current and future managers, employees,
agents, and representatives having responsibilities with respect to
the subject matter of this order, and shall secure from each such
person a signed and dated statement acknowledging receipt of the
order, with any electronic signatures complying with the
requirements of the E-Sign Act, 15 U.S.C. § 7001 et seq.
Respondent shall deliver this order to current personnel within
thirty (30) days after the date of service of this order, and to future
personnel within thirty (30) days after the person assumes such
position or responsibilities.

V.

IT IS FURTHER ORDERED that Respondent shall notify
the Commission at least thirty (30) days prior to any change in the
corporation(s) that may affect compliance obligations arising
under this order, including but not limited to a dissolution,
assignment, sale, merger, or other action that would result in the
emergence of a successor corporation; the creation or dissolution
of a subsidiary, parent, or affiliate that engages in any acts or
practices subject to this order; the proposed filing of a bankruptcy
petition; or a change in the corporate name or address. Provided,
however, that, with respect to any proposed change in the
corporation about which Respondent learns less than thirty (30)
days prior to the date such action is to take place, Respondent
shall notify the Commission as soon as is practicable after
obtaining such knowledge. Unless otherwise directed by a
representative of the Commission in writing, all notices required
by this Part shall be emailed to Debrief@ftc.gov or sent by
overnight courier (not U.S. Postal Service) to: Associate Director
for Enforcement, Bureau of Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue, NW, Washington, DC
20580. The subject line must begin: In re Asbury Automotive
Group, Inc.
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VI.

IT IS FURTHER ORDERED that Respondent, within sixty
(60) days after the date of service of this order, shall file with the
Commission a true and accurate report, in writing, setting forth in
detail the manner and form of its own compliance with this order.
Within ten (10) days of receipt of written notice from a
representative of the Commission, it shall submit additional true
and accurate written reports.

VIIL.

This order will terminate on March 22, 2037, or twenty (20)
years from the most recent date that the United States or the
Federal Trade Commission files a complaint (with or without an
accompanying consent decree) in federal court alleging any
violation of the order, whichever comes later; provided, however,
that the filing of such a complaint will not affect the duration of:

A. Any Part in this order that terminates in less than
twenty (20) years;
B. This order's application to any Respondent that is not

named as a defendant in such complaint; and

C. This order if such complaint is filed after the order has
terminated pursuant to this Part.

Provided, further, that if such complaint is dismissed or a federal
court rules that Respondent did not violate any provision of the
order, and the dismissal or ruling is either not appealed or upheld
on appeal, then the order will terminate according to this Part as
though the complaint had never been filed, except that the order
will not terminate between the date such complaint is filed and the
later of the deadline for appealing such dismissal or ruling and the
date such dismissal or ruling is upheld on appeal.

By the Commission.



410 FEDERAL TRADE COMMISSION DECISIONS
VOLUME 163

Statement of the Commission

Statement of the Federal Trade Commission
Concerning Auto Recall Advertising Cases!
December 15, 2016

Unrepaired auto recalls pose a serious threat to public safety.
Car manufacturers and the National Highway Traffic Safety
Administration have recalled tens of millions of vehicles in each
of the last several years for defects that pose significant safety
risks to consumers. In 2015, for example, recalls affected 51
million vehicles nationwide.” And defects that have been the
subject of recalls have led to severe injuries and even death for
many consumers. Federal law requires that all new cars sold in the
United States be free from recalls, but it does not prohibit auto
dealers from selling used cars with open recalls. As a result,
absent a change in law, neither NHTSA nor any other federal
agency has the authority to ban the sale of used cars that have
open recalls across the industry.

Section 5 of the Federal Trade Commission Act, however,
enables the Commission to stop car sellers from engaging in false
or misleading advertising practices that mask the existence of
open recalls, and we are committed to doing just that. As part of
this effort, the Commission is issuing final orders against General
Motors Company, Jim Koons Management Company, and Lithia
Motors, Inc. and announcing proposed orders against CarMax,
Inc., West-Herr Automotive Group, Inc., and Asbury Automotive
Group, Inc. In these enforcement actions, the Commission is
challenging what we allege are deceptive advertising claims by
these companies that highlight the rigorous inspections they
perform on their used cars, but fail to clearly disclose the
existence of unrepaired safety recalls.

1 In the Matters of General Motors Company, File No. 1523101; Jim Koons
Management Company, File No. 1523104; Lithia Motors, Inc., File No.
1523102; CarMax, Inc., File No. 1423202; West-Herr Automotive Group, Inc.,
File No. 1523105; and Asbury Automotive Group, Inc., File No 1523103.

2 Gordon Trowbridge, National Highway Traffic Safety Administration, U.S.
Department of Transportation launches new public awareness campaign, Jan.
21, 2016, https://www.nhtsa.gov/About-NHTSA/Press- Releases/nhtsa launch
es_safe cars_save lives_campaign 01212015.
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More specifically, we allege that the companies named in
these actions touted the rigorousness of their car inspections by
claiming, for example, to engage in a “172-point inspection and
reconditioning,” an  “exhaustive = 160-checkpoint  Quality
Assurance Inspection,” or a “rigorous and extensive inspection.”
Some of these inspected cars were subject to open recalls. We
charge that the companies’ representations about their inspections,
absent clear and conspicuous information about open recalls, were
likely to mislead reasonable consumers into believing that the
inspections included repairing open recalls. Therefore, the
companies’ failure to disclose this information was deceptive.’

Our orders stop this deceptive conduct and provide important
additional protections for consumers. First, the orders prohibit
each company from making any safety-related claim about its
vehicles unless (1) the vehicles are recall-free, or, alternatively,
the company discloses clearly and conspicuously and in close
proximity to the representation both that the vehicles may be
subject to open recalls and how consumers can determine the
recall status of a particular car, and (2) the claims are not
otherwise misleading.*

This means that, if any car on the companies’ lots is subject to
an open recall, every time the companies make these types of
inspection claims, they must prominently disclose that their cars
may be subject to open recalls and tell consumers how to
determine the recall status of specific cars. And they must provide
this information wherever the inspection claims are made — in the

3 Under Section 5 of the FTC Act, “it can be deceptive to tell only
half the truth, and to omit the rest. This may occur where a seller
fails to disclose qualifying information necessary to prevent one
of his affirmative statements from creating a misleading

impression.” See In re International Harvester Co., 104 F.T.C.
949, 1057 (1984).

4 For instance, a claim could still be misleading, even with the required
disclosure, if a dealer represents that it inspected specific cars when it failed to
do so, makes false oral statements to consumers that specific cars are free of
recalls, or states a car may be subject to a recall (or otherwise implies it does
not know the recall status) but in fact knows the car is actually subject to an
open recall.
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showroom, on the lot, and in any TV, radio, or website ad that
consumers may view before they even visit a car dealer.

Further, the orders require each company to warn consumers
who recently purchased one of its used cars that the vehicle may
have an open recall. The Commission can seek civil penalties for
violations of these orders, and we will not hesitate to do so if we
discover a violation.’

These enforcement actions will help empower consumers to
make more informed and safer purchasing decisions in a market
that, absent a change in federal law, continues to include cars
subject to open recalls. Dealers that repair all of their cars can
continue to make truthful claims that they are recall-free, and can
benefit from the competitive advantages of doing so. Dealers that
cannot, or do not, repair all of their cars must instead prominently
disclose that the cars may have open recalls when they make
certain safety-related claims, such as claims about comprehensive
inspections. Dealers are therefore incentivized to repair open
recalls in the cars they advertise. At the same time, dealers can
continue conducting their inspection programs and truthfully
advertising them, provided they prominently disclose that cars
may be subject to open recalls and do not misrepresent the recall
status or safety of their cars.°

Finally, we note that other laws, including state product
safety, tort, and other consumer protection laws, provide
important safeguards to consumers affected by defective cars. Of
course, the Commission’s orders do not affect the protections
afforded by those laws. Rather, the Commission’s orders provide
independent protection for consumers, requiring that they be
given information about open recalls before they purchase a used
car.

5 See U.S. v. New World Auto, No. 16-cv-2401 (N.D. Tex. Aug. 22, 2016)
(requiring auto dealers to pay civil penalties for violations of FTC order).

6 Dealer inspection programs often involve checking that vital components of a
car, like the brakes and drivetrain, are working properly and thus can provide
important consumer benefits.
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Congress has been considering legislative proposals that
would prohibit the sale of used cars with unrepaired recalls
altogether, and we support efforts seeking to address this serious
public safety issue. Although the Commission’s enforcement
actions against individual companies cannot substitute for
legislative solutions, they provide important protections for
consumers to help ensure that they can make informed and safer
purchasing decisions in the used car marketplace.

ANALYSIS OF CONSENT ORDER TO AID PUBLIC
COMMENT

The Federal Trade Commission (“FTC” or “Commission”)
has accepted, subject to final approval, an agreement containing a
consent order from Asbury Automotive Group, Inc. The proposed
consent order has been placed on the public record for thirty (30)
days for receipt of comments by interested persons. Comments
received during this period will become part of the public record.
After thirty (30) days, the FTC will again review the agreement
and the comments received, and will decide whether it should
withdraw from the agreement and take appropriate action or make
final the agreement’s proposed order.

The respondent is a car dealership that sells used motor
vehicles. According to the FTC complaint, discussed further
below, respondent has represented that the certified used motor
vehicles it sells have been subject to rigorous inspection,
including for safety issues, but has failed to disclose adequately
that some of these vehicles are subject to open recalls for safety
issues. Federal law currently does not prohibit car dealers from
selling used vehicles subject to open safety recalls; Congress and
some states are considering legislation that would do so. The
Commission, however, can take action under the FTC Act to
prohibit companies from making claims that mislead consumers
about safety-related and other material issues. Further, the FTC
can take such action in addition to (and entirely independent of)
any private rights of action consumers themselves can bring under
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state law. This proposed action thus does not replace or alter any
state laws or legislative proposals; rather, it offers additional
protections beyond those afforded under other such laws, as they
exist now or may be amended.

More specifically, the complaint in this matter alleges that the
respondent has posted advertisements on one of its websites that
included the following representations:

Our Crown Certified Used Vehicles Include: | 150
Point Bumper-to-bumper inspection . . .

kK sk

Inspected, Reconditioned & Certified

Every Crown Certified used car or truck has
undergone a 150 point bumper-to-bumper
inspection by Certified mechanics. We find and
fix problems from bulbs to brakes before
offering a vehicle for sale.

Even though it makes such claims, the respondent has
allegedly advertised on its websites numerous certified used
vehicles that were subject to open recalls for safety issues. In
numerous instances, when the respondent allegedly advertised
certified used vehicles that are subject to open recalls for safety
issues, it provided no accompanying clear and conspicuous
disclosure of this fact. The proposed complaint alleges that this
failure to disclose constitutes a deceptive act or practice under
Section 5 of the FTC Act.

The proposed order is designed to prevent the respondent from
engaging in similar deceptive practices in the future. Part I
prohibits the respondent from representing that used motor
vehicles it offers for sale are safe, have been repaired for safety
issues, or have been subject to an inspection for issues related to
safety unless the used motor vehicles are not subject to any open
recalls for safety issues or the respondent discloses, clearly and
conspicuously, in close proximity to such representation, any
material qualifying information related to open recalls for safety
issues. Part II is a provision that orders the respondent to notify
consumers who purchased from it a certified used motor vehicle
between July 1, 2013 and September 2, 2015 that some of the
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used vehicles it sold during this time had been recalled for safety
issues which weren’t repaired as of the date they were sold. The
notice also must specify how consumers can check whether the
vehicle is subject to an unrepaired recall at the National Highway
Traffic Safety Administration’s website, https://vinrcl.safercar
.gov/vin/. This website also provides information on how to get a
vehicle fixed if it is subject to an open recall.

Parts III through VII of the proposed order are reporting and
compliance provisions. Part III requires the respondent to
maintain for five years, and produce to the Commission upon
demand, any relevant ads and associated documentary material.
Part IV is an order distribution provision. Part V requires the
respondent to notify the Commission of corporate changes that
may affect compliance obligations. Part VI requires the
respondent to submit a compliance report to the Commission 60
days after entry of the order, and also additional compliance
reports within 10 business days of a written request by the
Commission. Part VII “sunsets” the order after twenty years, with
certain exceptions.

The purpose of this analysis is to aid public comment on the
proposed order. It is not intended to constitute an official
interpretation of the complaint or proposed order, or to modify in
any way the proposed order’s terms.
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IN THE MATTER OF

WEST-HERR AUTOMOTIVE GROUP, INC.

CONSENT ORDER, ETC. IN REGARD TO ALLEGED VIOLATIONS OF
SECTION 5 OF THE FEDERAL TRADE COMMISSION ACT

Docket No. C-4607; File No. 152 3105
Complaint, March 22, 2017 — Decision, March 22, 2017

This consent order addresses West-Herr Automotive Group, Inc.’s
advertisements to sell used motor vehicles. The complaint alleges that
respondent has represented that used motor vehicles it sells have been subject
to rigorous inspection, including for safety issues, but has failed to disclose
adequately that some of these vehicles are subject to open recalls for safety
issues. The consent order prohibits the respondent from representing that used
motor vehicles it offers for sale are safe, have been repaired for safety issues, or
have been subject to an inspection for issues related to safety unless the used
motor vehicles are not subject to any open recalls for safety issues or the
respondent discloses, clearly and conspicuously, in close proximity to such
representation, any material qualifying information related to open recalls for
safety issues.

Participants

For the Commission: Courtney Estep, Michael White, and
Evan Zullow.

For the Respondent: Lucy Morris and Joel Winston, Hudson
Cook, LLP.

COMPLAINT

The Federal Trade Commission, having reason to believe that
West-Herr  Automotive  Group, Inc., a  corporation
(“Respondent”), has violated provisions of the Federal Trade
Commission Act (“FTC Act”), and it appearing to the
Commission that this proceeding is in the public interest, alleges:

1. Respondent is a New York corporation, with its principal
office or place of business at 3552 Southwestern Blvd, Orchard
Park, New York 14127. Respondent has marketed, advertised,
offered for sale, and sold used motor vehicles.



