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IN THE MATTER OF 

HEALTH RESEARCH LABORATORIES, LLC, 

WHOLE BODY SUPPLEMENTS, LLC, 

AND 

KRAMER DUHON 

Docket No. 9397. Order, May 14, 2021 

Order granting in part and denying in part Respondents’ motion to enter a new scheduling Order or, in the 
alternative, to transfer the case to the Commission. 

ORDER FOR FURTHER PROCEEDINGS BEFORE THE COMMISSION 

On April 20, 2021, the Administrative Law Judge (ALJ) granted Respondents’ motion to 

transfer this matter to the Commission for further proceedings pursuant to Commission Rule 

3.12(b)(2), 16 C.F.R. § 3.12(b)(2). Order Granting In Part and Denying In Part Respondents’ 
Motion to Enter New Scheduling Order or, in the Alternative, to Transfer Case to the 

Commission (Apr. 20, 2021) (“April 20 Order”).1 

Rule 3.12(b)(2) provides that a respondent who elects not to contest the allegations of 

fact in the complaint can, as Respondents did here, file an answer admitting all of the material 

allegations to be true. Such an answer constitutes a waiver of hearings as to the facts alleged in 

the complaint and, together with the complaint, provides a record basis for the Commission to 

issue a final decision. Rule 3.12(b)(2). A Rule 3.12(b)(2) answer does not, however, necessarily 

terminate all proceedings in the case. For example, the respondent can -- and in this case, did --

reserve its rights to submit proposed findings of fact and conclusions of law. Id. Respondents’ 
Answer also asserts a legal defense that challenges the constitutionality of the FTC’s 

administrative process and of some elements of the FTC’s structure. 

Respondents argued to the ALJ that the case is now “ripe for a decision” without further 
discovery on the basis of a “record” consisting of the Complaint and Respondents’ Answer.  

Respondents’ Expedited Motion to Enter New Scheduling Order or, in the Alternative, Transfer 
Case to the Commission at 1-2 (Mar. 31, 2021). Similarly, Respondents have now argued that 

“the Commission is required to issue its final decision based solely on the facts alleged in the 

complaint.” Response to Motion to Withdraw Expedited Motion to Reschedule Hearing Date and 
Request for Schedule at 2 (Apr. 26, 2021). Respondents have also filed Respondents’ 

1 Transfer to the Commission moots a motion filed by Complaint Counsel to reschedule the evidentiary hearing. 

Expedited Motion to Reschedule Evidentiary Hearing Date (Mar. 30, 2021) (“Motion to Reschedule”). Complaint 
Counsel have subsequently filed a Motion to Withdraw Complaint Counsel’s Expedited Motion to Reschedule 

Evidentiary Hearing Date and Request for Schedule (Apr. 26, 2021). Withdrawal of the Motion to Reconsider is 

granted; this Order sets out our determinations regarding scheduling. Respondents have moved for an extension of 

time to respond to the Motion to Reschedule. Respondents’ Motion to Extend Time to Respond to Complaint 

Counsel’s Motion to Reschedule the Evidentiary Hearing Date (Apr. 16, 2021). Respondents’ motion for an 
extension is denied as moot. 
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Stipulation as to “Fencing-In” Relief (Apr. 13, 2021) (“Respondents’ Stipulation”), in which 
Respondents “stipulate and agree that the Initial Decision of the ALJ can include whatever 

‘fencing-in’ relief is permitted by statute and requested in the Complaint.”2 Respondents do not 

make clear what implications they attach to the stated limitation to fencing-in relief “permitted 
by statute”3 and do not specify whether they will accept and agree to the specific items of relief 

identified in the Notice of Contemplated Relief that was attached to the Complaint. 

Complaint Counsel, for their part, asserted before the ALJ that discovery was required on 

the issue of remedy notwithstanding the Rule 3.12(b)(2) Answer. See, e.g., Complaint Counsel’s 
Second Motion to Compel Respondents to Supplement Interrogatory Responses at 1-2 (Mar. 24, 

2021[]). As the ALJ recognized, there is nothing in Rule 3.12(b)(2) that prevents Complaint 

Counsel from pursuing discovery on issues that remain in dispute after a Rule 3.12(b)(2) answer. 

Order Granting Respondents’ Motion for Leave to Amend Answer at 5 (Mar. 10, 2021). The 
issues in dispute and corresponding discovery needs, however, appear to remain in flux, with the 

recent filing of Respondents’ Stipulation and, perhaps, with Respondents’ recent provision of 
supplemental interrogatory responses. See Respondents’ Expedited Motion to Partially 
Reconsider May [sic] 6, 2021 Order Granting Complaint Counsel’s Motion to Compel and 
Statement of Impasse at 3 (Apr. 13, 2021). Consequently, as we structure the next steps in this 

proceeding, it is important that we understand what, if any factual issues remain to be resolved. 

Under these circumstances, we have determined to ask the parties to identify any 

additional material facts that they intend to assert and to state whether those facts are in dispute.  

Based on the filings we are requesting, the Commission will determine the scope and manner of 

further proceedings. Future proceedings will include, but not necessarily be limited to, an 

opportunity for the parties to submit proposed findings of fact and conclusions of law and a 

proposed order, together with reasons therefor and briefs in support thereof, addressing the 

elements of liability, the appropriate remedy, and legal defenses. If substantial factual issues 

remain in dispute, we will consider remanding this proceeding to the ALJ for further fact-finding 

procedures. Accordingly, 

IT IS HEREBY ORDERED that Complaint Counsel shall, within seven (7) days of the 

date of this Order, file with the Commission and serve upon Respondents a statement of the 

material facts that Complaint Counsel intend to assert, other than facts expressly alleged in the 

Complaint, and shall identify the decisional issue(s) to which each asserted fact relates. 

2 As the ALJ has noted, Rule 3.12(b)(2) contemplates a final decision by the Commission and does not provide for 

an Initial Decision by the ALJ. April 20 Order at 3 n.4, 4. Clarification regarding the application of Respondents’ 

Stipulation to the Commission’s final opinion and order would be desirable. 

3 Elsewhere, Respondents state both that they “have no objection to a blanket prohibition on disseminating or 

causing to be disseminated any advertising or promotional materials for any supplements that makes any 

representations regarding health or disease,” Respondents’ Expedited Motion to Partially Reconsider May [sic] 6, 
2021 Order Granting Complaint Counsel’s Motion to Compel and Statement of Impasse at 7 (Apr. 13, 2021), 
(emphasis original), and that “[t]he only relief permitted by Section 5 of the FTC Act is an order requiring 

Respondents to cease and desist from the allegedly deceptive act or practice -- which is the dissemination of 

advertising and promotional materials regarding the four supplements.” Id. at 5 (emphasis original). 



   

 

 

    

 

 

    

     

      

      

       

  

     

    

    

  

 

       

     

   

    

         

    

       

 

    

 

 

 

 

 

997 HEALTH RESEARCH LABORATORIES, LLC 

Interlocutory Orders, Etc, 

IT IS FURTHER ORDERED that Respondents shall within seven (7) days of the date 

of service of Complaint Counsel’s statement, file with the Commission and serve upon 

Complaint Counsel a Response to Complaint Counsel’s statement. For each fact that Complaint 
Counsel have identified, Respondents shall state whether they dispute the asserted fact and shall 

explain the basis for any disputes identified. Such Response shall clarify whether Respondents’ 
Stipulation applies to the Commission’s final opinion and order and shall specify whether 

Respondents will accept and agree to the specific items of relief identified in the Notice of 

Contemplated Relief that was attached to the Complaint. Such Response shall also identify any 

additional material facts, other than those alleged in the Complaint or asserted by Complaint 

Counsel, that Respondents intend to assert and shall identify the decisional issue(s) to which 

each additional fact relates. 

IT IS FURTHER ORDERED that within five (5) days of the date of service of 

Respondents’ Response, Complaint Counsel may file with the Commission and serve upon 
Respondents a brief reply to any new matters raised in the Response. If Respondents have 

identified any additional facts that they intend to assert, Complaint Counsel, within five (5) days 

of the date of service of Respondents’ Response, shall file with the Commission and serve upon 
Respondents a reply in which, for each fact that Respondents have identified, Complaint Counsel 

shall state whether they dispute the asserted fact and shall explain the basis for any disputes 

identified. And 

IT IS FURTHER ORDERED that Complaint Counsel’s Expedited Motion to 
Reschedule Evidentiary Hearing Date is DEEMED WITHDRAWN. Respondents’ Motion to 

Extend Time to Respond to Complaint Counsel’s Motion to Reschedule the Evidentiary Hearing 

Date is DENIED. 

By the Commission. 
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IN THE MATTER OF 

HACKENSACK MERIDIAN HEALTH, INC., 

AND 

ENGLEWOOD HEALTHCARE FOUNDATION 

Docket No. 9399. Order, May 25, 2021 

Order granting Complaint Counsel and Respondents’ motion to postpone the commencement of the administrative 

hearing in this proceeding. 

ORDER GRANTING CONTINUANCE 

On May 20, 2021, Complaint Counsel and Respondents Hackensack Meridian Health, Inc. 

(“HMH”) and Englewood Healthcare Foundation (“Englewood”) moved to postpone by 30 days 
the commencement of the administrative hearing in this proceeding, currently scheduled to begin 

on June 15, 2021, and to stay all pre-hearing deadlines by corresponding 30-day periods. Joint 

Expedited Motion for a Continuance of Administrative Proceedings (“Joint Motion”) at 1, 4. 

This Joint Expedited Motion follows the Commission’s issuance on December 3, 2020, of 
an administrative complaint challenging a proposed transaction whereby HMH would acquire 

Englewood (“the Proposed Transaction”). The Commission at that time also filed a complaint in 
the U.S. District Court for the District of New Jersey seeking a preliminary injunction barring the 

Proposed Transaction until completion of the administrative proceeding. The preliminary 

injunction hearing concluded on May 18, 2021, and closing arguments are scheduled for June 2, 

2021. The parties anticipate a decision in the federal district court action within the next several 

months. Id. at 2. The parties state that “[i]t is highly likely that [the preliminary injunction] 

ruling will cause these administrative proceedings to be suspended or rendered moot.” Id. at 4. 

The parties argue that granting the requested continuance and extending pre-hearing 

deadlines would protect the parties and third parties and their witnesses from unnecessary burdens 

and expense, without prejudicing the Commission. Id. at 1-4. They explain that third parties will 

need to review voluminous documents, submit line-by-line proposed redactions of confidential 

information, and prepare legal memoranda requesting in camera treatment of those materials. Id. 

at 3. Furthermore, all parties will have to bear the expense of preparing for a full trial, including 

document and data review and motion practice. Id. And party and third-party witnesses face the 

burden and disruption of preparing to testify and testifying. Id. According to the parties, these 

witnesses include operators of hospitals and clinicians, whose burdens are of particular concern 

during a time of global pandemic.  Id. at 2. 

Commission Rule 3.41(f) provides, in relevant part, that a pending “collateral federal court 

action that relates to the administrative adjudication shall not stay the proceeding [u]nless a court 

of competent jurisdiction, or the Commission for good cause, so directs.” 16 C.F.R. § 3.41(f). 
This rule reflects the Commission’s commitment to move forward as expeditiously as possible 

with its administrative hearings.  See, e.g., 16 C.F.R. §§ 3.1, 3.11(b)(4), 3.41(b). 


